United States Court of Appeals
Fifth Circuit

FILED
November 19, 2004

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 03-31114

EDWARD M LLER, Individually, and On
Behal f of AIl Ohers Simlarly Situated,
Plaintiff - Appellant,

ver sus

NATI ONW DE LI FE | NSURANCE COVPANY,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Edward M ller purchased annuities from Nationwde Life
| nsurance Co. (“Nationw de”), which issued a prospectus relating to
the purchase and later issued an anended prospectus. After
Nati onw de charged MIler transaction fees for certain trades he
made, MIller filed a class action against the insurance conpany,
alleging violations of the Securities Act of 1933 and breach of
contract under Louisiana law, arguing that initsinitial offerings
Nati onw de had represented there would be no fees charged. The
district court dismssed both clainms: the Securities Act claim
because it was barred by the applicable statute of imtations, and

the contract <claim because dismssal was nandated by the



restrictions placed on state law clains under the Securities
Litigation Uniform Standards Act (“SLUSA’). W find no error and
affirmthe judgnent of the district court.

I

In June and July 2001, Edward M|l er purchased nultiple Best
of Anerica Mdified Single Premum Variable Annuities (the
“Annuities”) fromNati onw de. Nationw de had i ssued its prospectus
on May 1, 2001, in connection with the sale of these annuities.
The prospectus infornmed purchasers that transfers of variable
assets anong various underlying nutual funds coul d be made w t hout
i ncurring any charges. However, Nationw de issued a suppl enent al
prospectus on January 25, 2002, and anot her such suppl enent on My
1, 2002, stating both tines that sone short-termtrades invol ving
certain nutual funds would carry fees.

In May 2002, MIler nmade trades with sone of the nmutual funds
that nmade up his annuities, and was billed for short-termtrading
fees in June 2002. On May 1, 2003, MIller filed suit against
Nat i onw de on behal f of hinself and a class of all others who had
purchased the annuities between May 1, 2001 and April 30, 2002,
all eging that Nationwi de had violated the Securities Act of 1933.
M Il er contended that the May 2001 prospectus was “inaccurate and
m sl eadi ng, contained untrue statenents of material fact, omtted
to state other facts necessary to nake the statenents made not
m sl eading, and failed to adequately disclose material facts.”
MIller further contended that, as a seller, offeror and/or
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solicitor of the annuities, which included the Prospectus,
Nati onw de was strictly liable to MIler and other annuity hol ders
for the Prospectus’ msstatenents and om ssions. MIler also
alleged a state law claim that Nationw de breached its contract
wth the Annuities purchasers by assessing fees on short-term
t radi ng.

Nati onwi de noved to dismss MIller’s conplaint under FED. R
Gv. P. 12(b), and the district court granted the notion. The
district court held that (1) the clains were barred by both the
one-year statute of limtations and the three-year statute of
repose contained in 15 U.S.C. 8§ 77m (2) although tradi ng fees were
i nposed, Nationwide itself did not charge any fees on the short-
term trading and thus a breach of contract claim could not be
mai nt ai ned agai nst Nationwi de; and (3) SLUSA expressly required
di sm ssal of the state | aw cl ai ns because those clains all eged t hat
Nati onwi de had nade untrue statenents or om ssions of materia
fact.

|1
We review a district court’s decision to dism ss a case under

Rul e 12(b)(6) de novo. Rosenzweig v. Azurix Corp., 332 F.3d 854,

865 (5th Gr. 2003). W nust accept the allegations in the
conplaint as true and viewthemin the |light nost favorable to the
plaintiff when considering whether there is a claim upon which

relief could be granted. 1d.



A

W initially address MIller’s claimunder the Securities Act
of 1933, and exam ne whether the claim is barred by the Act’s
statute of limtations. The Securities Act requires clains to be
filed “wthin one year after the discovery of the untrue statenent
or the om ssion, or after such discovery should have been made by
the exercise of reasonable diligence.” 15 U S.C 8 7/m The Act’s
statute of repose further limts the discovery period to no nore
than “three years after the security was bona fide offered to the
public . . . [or] three years after the sale.” |d.

We first ask whether the district court erred in holding that
MIller’s Securities Act claimis barred by the one-year statute of
limtations of 15 U S.C 8§ 77m M Il er purchased annuities from
Nati onwi de in June and July 2001, based on a prospectus dated My
1, 2001. The prospectus was supplenented on January 25, 2002 and
on May 1, 2002. Mller filed this conplaint on May 1, 2003. The
original prospectus and both supplenments were properly filed with
the SEC. The district court concluded that SEC filings are
generally sufficient to place investors on constructive notice of

their contents. See Eckstein v. Balcor Film Investors, 58 F.3d

1162, 1169 (7'" Cir. 1995). Though MIler disputed this conclusion
in the district court, he does not do so here.

Thus, the only question becones whether the contents of the
suppl enental prospectus of January 2002 shoul d have enabled M| er

to discover the alleged untrue statenments or om ssions nade by
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Nationwi de. If so, then MIller, at m ninum had constructive notice
as of January 2002, and his claim— filed May 1, 2003 — is barred
by the one-year statute of limtations. However, if, as Mller
clainms, he did not receive actual or constructive notice until he
recei ved t he suppl enental prospectus of May 2002, his conplai nt was
tinmely filed.

We conclude that the January 2002 supplenental prospectus
placed MIller on constructive notice of Nationwde' s alleged
viol ation of the Securities Act. The “untrue statenent or om ssion”
that MIller alleges is Nationwide's statenent in the June 2001
Certificate Agreenent that certificate owners “have the right to .

transfer variable assets anong the various funds w thout a
charge.” By contrast, the January 2002 supplenental prospectus
states that “THE ‘ STANDARD CHARGES AND DEDUCTI ONS' PROVISION IS
AMENDED TO I NCLUDE THE FOLLOW NG . . . Sone underlyi ng mnutual
funds may assess (or reserve the right to assess) a short-term
trading fee in connection with transfers froman underlyi ng nutual
fund sub-account that occur within 60 days after the date of
allocation . . . .” W think this |anguage was clearly sufficient
toalert Mller to the reasonabl e possibility of an untrue stat enent
or omssion in the Certificate Agreenent.

M I | er advances two argunents to support his contention that
the January 2002 suppl enental prospectus did not provide actual or
constructive notice. First, he contends that he understood the
original prospectus and the Certificate Agreenent to nean (1) that
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he would not be charged any admnistrative fees by Nationw de
itself, and (2) that Nationw de, as opposed to the individual
contract owner, would absorb any transfer fees inposed by the
underlying mutual funds. Thus, M| ler apparently contends that the

statenent in the January 2002 suppl enental prospectus that “sone
underlying nmutual funds may assess . . . a short-termtrading fee”
could not have alerted himto any untrue statenent or om ssion,
because it did not specify that contract owners, rather than
Nat i onwi de, woul d pay said fees.!

W find MIler’s contention unpersuasive. The January 2002
suppl enmental prospectus also states that, if a short termtrading
fee is assessed, “the wunderlying nmutual fund wll charge the
vari abl e account,” and the variable account “wll then pass the

short-termtrading fee on to the specific contract ower . . . by

deducting . . . fromthat contract owner’s sub-account value.” This

! Nationwi de insists that MIler has waived this argunment by
virtue of his failure to pursue it on appeal. After a careful
reading of MIller’s brief, we disagree. As a general matter,
argunents raised in the district court but omtted from the
appel l ate brief are waived. See, e.qg., Gonez v. Chandler, 163 F. 3d
921 (5'" Cir. 1999); Yohey v. Collins, 985 F.2d 222, 224-25 (5" Gr

1993). Though MIller’s brief cones close to abandoning the
argunent nmade below, it does assert that the “expense risk charge”
constituted a “guarantee[]” by Nationwide that it would, in

essence, absorb fee increases fromunderlying nutual funds. Ml er
then summarily states that the January 2002 suppl enent al prospectus
did not provide notice that fees would be charged to contract
owners, “though the <contract owner’'s Certificate Agreenent
specifically provided that such fees would not be charged.” As
such, though the point is not well-argued in Mller’s brief, it is
not whol |y abandoned, and thus not wai ved.
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statenent should have put to rest any uncertainty as to whether
Nati onw de intended to absorb transfer fees charged by the
under | ying nutual funds.

MIler goes on to argue that, even if the January 2002
suppl enent al prospectus did provide notice that transfer fees would
be charged to contract owners, it did not indicate that they would
be charged to existing contract owners, rather than only to
prospective owners. Upon review of his subm ssions to the district
court, we note that M|l er never advanced such an argunent bel ow.
We have frequently said that we are a court of errors, and that a
district court cannot have erred as to argunents not presented to

it. See, e.qg., Savers Fed. S &L Ass’n v. Reetz, 888 F.2d 1497, 1501

n.5 (5" Cr. 1989); Gabel v. Lynaugh, 835 F.2d 124, 125 (5" Cir.

1988); Citizens National Bank v. Taylor (In re Goff), 812 F. 2d 931,

933 (5" Cir. 1987). W therefore hold that MIler’'s argunment on
this point is waived by virtue of his failure to present it in the
proceedi ngs bel ow.

We t hus conclude that the district court did not err in finding
t hat the January 2002 suppl enent al prospectus provi ded “constructive
notice, if not actual notice” to MIller (and those simlarly
situated) of the alleged untrue statenents or om sSions. As a
result, we hold that MIler’s clai munder the Securities Act of 1933
was barred by the one-year statute of |[imtations of 15 U S. C 8§

77m  Consequently, we need not address the other reason given by



the district court — i.e., the Securities Act’s three-year statute
of repose — for granting Nationwi de’'s notion to dism ss.
B

W turn now to the district court’s dismssal of Mller’s
breach of contract action under Louisiana |law. SLUSA states that
“[n]o covered class action based upon the statutory or common | aw
of any State or subdivision thereof may be nmaintained in any State
or Federal court by any private party alleging . . . an untrue
statenment or omission of a material fact in connection with the
purchase or sale of a covered security . . . .7 15 U S.C 8§
77p(b)(1). MIller does not dispute that this is a “covered cl ass
action”, that the wvariable annuities qualify as “covered
securities”, or that his claimis based on Louisiana state |aw
Thus, the only question before us is whether MIller’s breach of
contract claim alleged that Nati onw de nade untrue statenents or
omtted material facts in connection with the sale of annuities.

MIler’s conplaint clearly does include such allegations; it
all eges “untrue statenent[s]” and “om ssion[s]” and characterizes
statenents by Nationwi de as “materially fal se and m sl eading.”? All

of these charges are incorporated by reference into MIler’s breach

2 Nat i onwi de suggests that these allegations, made within the
overall conplaint, but outside the state lawclaim are sufficient
to require dism ssal under SLUSA. Because of the facts in this
case — that is, because Mller’'s state law claimitself contains
all egations of m srepresentati on and/ or om ssions — we need not
deci de whet her such a broad reading of the statute is justified.



of contract claim Further, the breach of contract claimalleges
that Nationwide net wwth the SEC “in an effort to i npose a trading
charge on transactions that it represented to Plaintiff and the
Class would be free.” Even MIler’'s brief — 1in the section
addressing the applicability of SLUSA — alleges that Nationw de
made an untrue statenment when it promsed that MIler would be
allowed to “transfer vari abl e assets anong the vari ous funds w t hout
a charge.”

MIler, however, contends that 15 U S.C. 8§ 77p(b)(1) does not
mandat e di sm ssal of his state | aw cl ai mbecause, regardl ess of the
specific allegations it contains, he has styled it a claim for
“breach of contract”. We do not agree. The interpretation of
SLUSA that M Il er proposes would circunvent both the plain neaning
of the statutory text and Congress’ clearly expressed purpose in
enacting it. SLUSA prevents a securities class action from
proceedi ng on the basis of state lawif the conplaint “alleg[es] .

an untrue statenent or omssion.” 15 U S. C 8§ 77p(b)(1). The
i ssue of preenption thus hinges on the content of the all egations --
not on the | abel affixed to the cause of action. Mreover, we have
previously recogni zed that SLUSA was designed to ensure that all
causes of action involving allegations of m srepresentation or
om ssion in connection with covered securities would be subject to
the requirenents of the Private Securities Litigation ReformAct of

1995. See Newby v. Enron Corp., 338 F.3d 467, 472 (5'" Gr. 2003)

(“I'n enacting SLUSA Congress sought to curb all efforts to
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circunvent the refornms put into place by PLSRA ”); see also In Re

WrldCom Inc. Secs. Litig., 308 F. Supp. 2d 236, 244 (S.D.N.Y.

2004) (noting that courts reject plaintiffs’ effort to articulate
pl eadi ngs that dodge SLUSA).

Here, it is plain that MIller has alleged both wuntrue
statenments and om ssions of material fact in his state |aw breach
of contract claim W thus conclude that MIller’s state | aw cl aim
falls within the prohibition of 15 U S.C. 8§ 77p(b)(1). As such, the
district court’s dismssal of the state |aw contract claimin this
class action securities case was proper.?3

1]

We hold that the district court, applying the provisions of
SLUSA, did not err inits dismssal of Mller’s class action clains
under the Securities Act and for breach of contract. Accordingly,
the judgnment of the district court dismssing the conplaint is in
all respects

AFFI RVED.

®We express no opinion as to whether MIler did or did not
have a viable claimunder the Securities Act or whether he had a
valid claimfor state |aw breach of contract. W hold only that
the statute of limtations ran as to any Securities Act claimand
that SLUSA required dism ssal of the state contract cl ai m because
plaintiff included wwth his state contract claimallegations of an
“untrue statenment”.
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