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VANCE, District Judge:

St ephen P. Munbl ow appeals the trial court’s decision to
apply Louisiana law to this case and its dismssal of his claim
as premature. Because the trial court properly chose to apply
Louisiana law to this case but made clearly erroneous findings of
fact, we AFFIRMin part, REVERSE in part, and REMAND the matter

for further proceedings consistent with this opinion.

"District Judge of the Eastern District of Louisiana,
sitting by designation.



FACTS AND PROCEEDI NGS BELOW

Appel I ant St ephen Munbl ow, a New York resident, was the
presi dent of Communi cati ons Corporation of America, a Louisiana
corporation, from Septenber 1998 until January 2002. Thonas
Gal loway is the principal sharehol der and Chairman of CCA, and D
Wayne Elnore is an officer, director and sharehol der of CCA
Gregory Todd Boul anger is the controller of CCA  Minbl ow did not
own stock in CCA. He agreed with CCA that after three years with
CCA, he would be entitled to ten percent of the net proceeds upon
the sale of the conpany.

Monroe Broadcasting is a Louisiana corporation that operates
a television station in Mdnroe, Louisiana. Mnroe is owned by
Charl es Chatelain and Dr. Paul Azar. None of the principals of
CCA holds a position with Monroe. In late 1997, Galloway, as the
head of CCA, acquired other broadcasting properties from
Chatelain. As part of that deal, Chatelain required Galloway to
i ndemmi fy himand Azar against the financial risk of owning and
operating Monroe and to assune financial responsibility for
Monroe. That arrangenent was eventually nenorialized in a
“put/call” agreenent that gave Galloway the right to buy, and
Monroe the right to call upon Galloway to buy, Monroe for a price
that was the sum of Mnroe' s debts and liabilities. CCA also

entered a consulting arrangenent with Monroe under which it



provi ded daily operational services to Monroe.! CCA was never
paid for its services. Rather, Mnroe regularly issued notes in
CCA's favor, reflecting the anount owed for the services.

Chase Manhattan Bank | oaned CCA noney. [In Cctober 2000,
Chase required Galloway to stop drawi ng his salary from CCA
because of CCA's weakened financial condition. At the tine,
Gal | oway had contri buted over one mllion dollars to Monroe for
its daily operations. Minblow suggested to Elnore that they
advance their salaries from CCA to Monroe to ease the burden on
Gal l oway. On Cctober 31, 2000, Munbl ow began advanci ng his
sal ary checks, in the anpbunt of $14,000 per nonth, to Monroe.?

In June 2000, the principals of Monroe, wth the assistance
of Galloway, Elnore and Munbl ow, arranged a worki ng capital
i nfusion for Monroe by refinancing its existing indebtedness
through a I oan from Witney Bank. Witney required an additional
two mllion dollars in collateral for the |Ioan. Minbl ow

originally agreed to put up $500, 000, but he withdrew his offer

! The contract is actually with Conmunications Corporation
of Monroe, a subsidiary or sister corporation of CCA which CCA
created for the purpose of providing services to Monroe. For
clarity, we refer to the corporation that nmanages Mnroe as CCA

2 The trial court deternined that the paynents constituted a
| oan. Al though Monroe appears to maintain, as it did at trial,
that the paynments were either an investnent or a donation, it
concurred with Munbl ow s statenent of issues, which does not
appeal the trial court’s determnation that the paynents
constituted a | oan. For that reason, and because Mnroe concedes
that it “accept[s] the result of the trial court’s judgnment” on
this issue (Appellee’s Brief at 11), we do not review that
j udgnent .



shortly before the |oan closed. Galloway nmade up the difference.
The $10, 000, 000 | oan agreenent, which included an additi onal
$1, 000, 000 line of credit, became final in Decenmber of 2000.
Munbl ow continued to turn over his salary checks to Monroe until
August 15, 2001. Oher than the cancell ed checks, no docunents
exi st to nmenorialize Munblow s | oan. Monroe’s financi al
statenents show the paynents as notes payabl e under the category
of long-termliabilities. Minblow stopped working for CCA in
January of 2002.

On or about Decenber 21, 2001, Munbl ow demanded repaynment of
the loan. Monroe refused to repay Munblow. On January 18, 2002,
Munbl ow sued Monroe on the loan in the United States District
Court for the Western District of Louisiana. The parties
consented to a trial by Magistrate Judge C. Mchael HII. After
a bench trial, the court found that (1) Louisiana |aw governs the
choice of |aw determ nation; (2) Louisiana |aw applies to the
transactions, and the transactions constitute a |oan; (3) under
applicable Louisiana law, the loan is subject to an inplied
suspensi ve condition that suspends Munblow s right to demand
repaynment until Mnroe’'s assets are either sold or nerged; and
(4) Munmbl ow s demand for repaynent is premature because the
suspensive condition has not matured. The court entered judgnent
in favor of Monroe and dism ssed the action. Minblow tinely
appeal s.

1. STANDARD OF REVI EW



We review choice of | aw questions de novo. Adans v. Unione
Medi terranea Di Sicurta, 220 F.3d 659, 674 (5th Cr. 2000). W
review the trial court’s findings of fact and i nferences deduced
therefromfor clear error. Jarvis Christian Coll. v. Nat’l Union
Fire Ins. Co., 197 F. 3d 742, 745 (5th G r. 1999). W review the
| egal conclusions the trial court reached based upon factual data
de novo. |d. at 746.

[11. DI SCUSSI ON

A Choi ce of Law

In diversity cases, we apply the law of the forumstate to
determ ne which state’'s |law applies. Wodfield v. Bowran, 193
F.3d 354, 359 n.7 (5th Gr. 1999). Here, the forumstate is
Loui siana, and we would ordinarily apply its choice of |aw
provi si ons.

We have previously held, however, that “[i]f the |laws of the
states do not conflict, then no choice-of-law analysis is
necessary,” and we sinply apply the | aw of the forum state.
Schneider Nat’'l Transp. v. Ford Motor Co., 280 F.3d 532, 536 (5th
Cr. 2002); WR Gace & Co. v. Cont’l Cas. Co., 896 F.2d 865,
874 (5th Gr. 1990) (when the substantive decisional |aw of al
relevant jurisdictions is the sane, a court need not “go through
the notions” of making a choice of |aw); see also Travelers Ins.
Co. v. MDernott, Inc., No. CV.A 01-3218, 2003 W 21999354, at

*7 (E.D. La. Aug. 22, 2003) (when the |aws of Louisiana and
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Connecticut are in harnony, no choice-of-law analysis is
necessary). Here, the parties assert that the two states with an
interest in the transaction are New York and Loui siana. Minbl ow,
in challenging the trial court’s determnation that the loan is
subj ect to a suspensive condition, argues that New York contract

I aw, unlike Louisiana contract |aw, would render the suspensive
condition found by the trial court unenforceable.

We concl ude, however, that the controlling issue in this
matter is whether there is substantial evidence to support the
trial court’s determnation that Monroe’ s repaynent obligation is
conditioned on the sale or nerger of Monroe’'s assets. See
di scussion, infra, at Part Il1.B. Thus, we first consider
whet her the substantive contract |aw of New York and Loui si ana
conflicts on the issue of the interpretation of oral contracts
and the evidence used to determne their terns, including terns
t hat suspend the existence of a party’s obligation until the
occurrence of a condition (known as a condition precedent under
New York | aw and a suspensive condition under Louisiana |aw).

See Sout hern States Masonry, Inc. v. J.A Jones Constr. Co., 507
So.2d 198, 204 n.15 (La. 1987) (citing Gty of New Ol eans v.
Tex. and Pac. Ry. Co., 171 U S. 312, 334 (1898)). Because we
concl ude that the substantive contract |aw of New York and

Loui siana is in harnony on these issues, no choice of |aw

anal ysis is necessary, and we apply Louisiana | aw.



The | aw of New York and Louisiana is in agreenment on the
follow ng principles of contract interpretation that are rel evant
to the issue under review First, both states’ |aws and
jurisprudence, in the absence of a witing, ook to the parties’
intent to determne the terns of an oral agreenent, including
whet her a condition was part of the agreenent. Conpare Ferrer v.
Sanuel, 746 N.Y.S. 2d 242, 243 (N.Y. Dist. C&. 2002) (noting that
courts, in interpreting an oral agreenent, “typically look to the
objective intent manifested by the parties at the tine they
contracted”), with LA CQv. Cooe art. 1768 (“Conditions may be
either expressed in a stipulation or inplied by the |aw, the
nature of the contract, or the intent of the parties.”), and LA
CQv. Cooe art. 2045 (“Interpretation of a contract is the
determ nation of the common intent of the parties.”). Second,
both states’ |aws and jurisprudence require the party who relies
on the condition to suspend his obligation to prove that the
condition was part of the agreenent. Conpare Abacus Real Estate
Fin. Co. v. P. AR Constr. and Maint. Corp., 496 N Y.S. 2d 237,
238 (N. Y. App. Div. 1985) (requiring defendants who asserted that
their obligation was subject to an oral condition precedent to
prove the condition was part of the agreenent), wth Sanis Style
Shop v. Cosnos Broad. Corp., 694 F.2d 998, 1004 (5th Gr. 1982)
(finding that Louisiana |aw requires one who relies on a

suspensive condition to prove the existence of the condition).



Third, under both states’ |aws and jurisprudence, courts avoid
construi ng an agreenent as subject to a condition suspending the
exi stence of an obligation, unless there is clear evidence of the
parties’ intent to include such a condition in the agreenent.
Conpare Unigard Sec. Ins. Co. v. North River Ins. Co., 79 N Y.2d
576, 581 (1992), with Southern States Masonry, Inc., 507 So.2d at
201 (stating that Louisiana courts avoid construing contractual
provi si ons as suspensive conditions whenever possible), and
Hanpton v. Hanpton, Inc., 713 So.2d 1185, 1190 (La. Ct. App.
1998) (stating that Louisiana courts find a suspensive condition
only when the express | anguage of the contract conpels such a
construction) (enphasis added). Because there is no apparent
conflict between the | aw of New York and Loui siana wth respect
to the determnative issue in this case, that is, whether there
is substantial evidence to support the trial court’s
determ nation that Monroe’'s repaynent obligation was subject to a
condi tion, we need not engage in a choice-of-law anal ysis.
| nstead, we apply the law of the forumstate, Louisiana. See
Schneider Nat'l Transp., 280 F.3d at 536.

B. The I nplied Condition on Monroe’s Repaynent Obligation

Munbl ow argues that the trial court erred when it found that
Munbl ow s right to demand repaynment was conditioned on the sale
or the nmerger of Monroe’' s assets because there was not enough

evidence to support that determ nation. Under Louisiana |law, “an



obligation is conditional if it is dependent on an uncertain
event.” Kaufman v. Corporate Realty, Inc., 759 So.2d 969, 976
(La. C&. App. 2000). Conditions on an obligation may be inplied
by the law, the nature of the contract, or the intent of the
parties. LA Qv. CooeE art. 1768. A finding that the parties
i ntended an obligation to be conditional is a finding of fact
that we review for clear error. Gebreyesus v. F.C. Schaffer &
Assoc., Inc., 204 F.3d 639, 642 (5th Gr. 2000); Kaufman, 759
So.2d at 976; Hanpton, 713 So.2d at 1189 (“Intent is an issue of
fact which is to be inferred fromall of the surrounding
circunstances.”). W conclude that clear error exists when:
(1) the findings are without substantial evidence to support
them (2) the court m sapprehended the effect of the
evidence, and (3) if, although there is evidence which if
credi bl e woul d be substantial, the force and effect of the
testi nony, considered as a whole, convinces the Court that
the findings are so agai nst the great preponderance of the
credible testinony that they do not reflect or represent the
truth and right of the case.
Moor head v. M tsubishi Aircraft Int’l, Inc., 828 F.2d 278, 283
(5th Gr. 1987). Before we will disturb the trial court’s
factual findings, we nust be “left with the definite and firm
conviction that a m stake has been nmade.” Oto Candies, L.L.C
v. N ppon Kaiji Kyokai Corp., 346 F.3d 530, 533 (5th Cr. 2003).
Because we have thoroughly reviewed the record and are left with
such a conviction, we reverse.

As evidence that the parties intended Monroe’s repaynment

obligation to be subject to a suspensive condition, the trial
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court found that Minbl ow knew that Monroe’s financial condition
was weak, that Munblow testified that when he was naki ng the

| oan, he did not expect to demand repaynent, and that Munbl ow and
the others nmaking the | oans only hoped to be repaid. (Reasons
for J. at 7). The court inferred that, because “everyone knew
that Monroe was not in a position to inmmediately repay the | oan
extended by Munblow, . . . it is clear that everyone intended

t hat repaynent woul d occur only when Monroe was sold at a profit
or if Monroe, or its assets, was nerged into CCA.” (ld.).
Because the record does not contain substantial evidence to
support the trial court’s finding, we conclude that the court
clearly erred in inferring a suspensive condition.

None of the evidence the trial court cited substantially
supports its inference that the parties intended Monroe’s
repaynent obligation to be conditioned on the sale or nerger of
its assets. The effect of a suspensive condition is that no
obligation to performarises on the part of Mnroe, unless and
until the condition is fulfilled. |In other words, if Mnroe is
never sold or nerged, Munblow wi ||l never have the right to be
repaid his $140,000. Perhaps in recognition of the fact that
suspensi ve conditions nean that one party intends to assune an
added contractual risk before that party can demand reciproca
performance, i.e., that the condition be fulfilled, Louisiana

courts do not infer such conditions wthout very strong proof.
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See Sout hern States Masonry, Inc., 507 So.2d at 205 (finding that
to construe an agreenent as requiring one party to wait for
paynment until a condition is fulfilled, which m ght never occur,
woul d gi ve the agreenent “an unreasonabl e construction which the
parties did not intend”). Indeed, they do so only when the
express | anguage of the contract “conpels” such a construction.
See Hanpton, 713 So.2d at 1190. 1In the context of an oral
agreenent such as this one, such a condition should not be
inferred unless there is clear evidence that the parties agreed
on such a condition. Further, the party who relies on a
suspensive condition, in this case Monroe, has the burden of
proving its existence. Samis Style Shop, 694 F.2d at 1004. The
trial court neither discussed nor assigned the burden of proof
when it found the suspensive condition. Because suspensive
conditions are disfavored and the burden of proof is on the party
relying on the condition, the trial court should not have
inferred a suspensive condition in the absence of evidence that
woul d at | east substantially support that inference. In this
case, no such evidence exists, and the trial court’s inference is
therefore clearly erroneous.

The trial court first relied on Monroe’s weak financi al
condi ti on and Munbl ow s knowl edge of that condition to infer that
the parties intended Monroe’ s repaynent obligation be suspended

until after a sale or nerger of its assets. Significantly, no
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W tness actually testified that the parties intended to condition
Monroe’ s repaynent obligation to Munbl ow on a sal e or nerger of
Monroe’'s assets. Mere evidence of Monroe’s weak financi al
condition neither requires nor substantially supports the trial
court’s inference that the parties intended Monroe’ s repaynent
obligation to arise only if Monroe's assets were sold or nerged.
That Munbl ow knew t hat Monroe was financially weak sinply does
not overcone the commobn sense understandi ng, mandated by
Loui si ana precedent, that the parties to a contract do not intend
a suspensive condition in the absence of strong evidence of such
i ntent.

Further, there was evidence that Monroe could in fact repay
the loan. Monroe had an unused one million dollar Iine of credit
at Whitney National Bank until the end of 2002, against which it
was free to borrow to pay off debts or otherwi se use as it saw
fit. (Tr. Transcript at 61). Although there was testinony that
t he owners of Monroe were opposed to drawing on this |ine of
credit (see id. at 80), Galloway was obligated to indemify the
owners of Monroe as to any anount they m ght owe on that debt.
(ld. at 46). But even if the trial court were correct that
Munbl ow knew that he realistically would not obtain repaynent
until the conmpany’s financial condition inproved, it sinply does
not follow that the parties intended that Monroe’s repaynment
obligation would never arise unless there was a sale or nerger of

its assets. The condition the court inferred would nean that
12



Munbl ow had no right to demand repaynent w thout a sale or

merger, even if Mnroe generated a positive cash flow and coul d
service its other debts. Not only does evidence of Monroe's weak
financial condition, w thout nore, not suggest such a restrictive
condition, but the sale or nerger condition is also contradicted
by Boul anger’s testinony that if Monroe generated a positive cash
fl ow, Munbl ow woul d be able to get his noney back, even without a
di sposition of Monroe's assets. (ld. at 43).

The ot her evidence in the record al so does not substantially
support the trial court’s conclusion that the parties intended
Monroe’ s repaynent obligation to be conditional. The trial court
characterized Munbl ow s testinony as an acknow edgnent that when
he was making the | oan, he did not expect to demand repaynent.
(Reasons for J. at 8). Munbl ow explained that he told El nore on
several occasions that, “we could ask for our noney any tine you
wanted to, but I knew that if | asked for paynent, | couldn’t get
paynment at that tinme.” (ld. at 126). This acknow edgnent of an
econom c reality does not substantially support an inference that
Munbl ow al so i ntended Monroe’ s repaynent obligation to be
conditional, a provision that would only further frustrate his
ability to collect on Monroe’'s obligation. This is particularly
true since Munbl ow denied that there was any such condition.

There is not nmuch evidence in the record fromwhich to
di scern Monroe’s intentions as to its repaynent obligation. One

thing is clear, there is no direct evidence that Monroe intended
13



the obligation to be conditional. The owner of Mbonroe,
Chatel ain, testified that he did not know about the |oan until
Munbl ow i nstituted the current proceedi ngs by demandi ng
repaynment. (Tr. Transcript at 51). On Elnore’s instructions,
the notes were classified by Boul anger, the CCA controller who
kept Monroe’ s books, as notes payabl e under the category of |ong-
termliabilities. But Boul anger testified that the notes
reflecting Monroe’s obligation to CCA for services under the
consulting agreenent were |ikew se classified as notes payabl e
under the category of long-termliabilities, when they in fact
were demand notes. (ld. at 37). Boulanger did not testify as to
the proper way to account for a | oan subject to a suspensive
condition, or state that Munbl ow s | oan was accounted for as a
long-termliability because it was conditional. |[|ndeed,
Boul anger admtted that Munbl ow said nothing to himabout a
condition on his right to demand repaynent, although Minbl ow
j oked that Monroe would have difficulty repaying the loan. (Id.
at 30). This scanty evidence plainly does not provide
substantial support for the trial court’s finding that Mnroe’s
obligation was conditioned on the sale or nerger of Mnroe’s
assets.

In contrast, the inference that the parties did not intend
to inpose such a condition is substantially supported by the
evidence in the record. Minblow testified that he expected to

demand repaynent eventually (Tr. Transcript at 127), that he was
14



sure it was his “right” to ask for repaynent (id.), and that he
asserted to Elnore on several occasions that they could ask for
repaynment any tine they wanted to (id. at 126), testinony that
nei ther El nore nor anyone el se contradicted. Minblow al so
testified that Elnore told himthat El nore would have notes
payabl e drawn up on the advances, though the notes were never
produced. (1d. at 105). Munbl ow wote “payabl es” on the | ast
check he sent to Monroe, by which he neant to indicate that the
checks “were the notes payable according to the financi al
statenents of Monroe Broadcasting that recorded ny loan to them”
(Id. at 100-101). Elnore admtted that Munbl ow never said to him
t hat Munbl ow “was placing a restriction on his right to demand
repaynent of the noney.” (1d. at 60). Al of this testinony
contradicts the trial court’s finding that Munbl ow i nt ended
Monroe’ s repaynent obligation to be subject to a suspensive
condi tion.

The only evidence that could potentially support an
i nference that Monroe’s repaynent obligation was conditional is
El nore’s testinony that neither he nor Munbl ow expected to get
hi s noney back unless Mnroe’s financial condition inproved and
the conpany was sold. (Tr. Transcript at 78, 81, 86). Elnore
did not testify that either he or Munbl ow specifically agreed to
forego any right to repaynent unless the conpany was sold or
merged. H's statenent was based on his assertion that both he

and Munbl ow knew t hat Monroe was “under water to the tune of
15



about $5 mllion.” (ld. at 81). |In fact, Elnore admtted that
Munbl ow never told himthat Minbl ow placed any restriction on his
right to be repaid. Elnore’'s weak testinony as to his and
Munbl ow s “expectation” is not of the caliber necessary to
substantially support the finding of a suspensive condition. See
J.C. Frantz v. Vitenas, 347 So.2d 284, 285 (La. C. App. 1977)
(finding that defendant failed to show that his verbal paynent
obligation was conditioned because the record contai ned no
evi dence that he expressly conditioned his obligation on the
happeni ng of an uncertain event, and the condition could not
reasonably be inplied fromthe nature of the contract or the
presunmed intent of the parties). Lacking such evidence, bearing
in mnd that the burden of proof is on Monroe, and considering
Munbl ow s anple testinony that his intent was for Monroe’s
repaynent obligation to be unconditional, we conclude that the
trial court’s finding that a condition existed | acks substanti al
support.

Accordi ngly, we conclude that the trial court clearly erred
when it inferred that Monroe’s obligation is subject to a
suspensive condition, and we reverse the trial court’s judgnment
in favor of Monroe and its dism ssal of Munblow s conplaint as

premat ure.?

3 W note that the trial court dism ssed the conplaint but
did not specify that the dism ssal was wi thout prejudice. Under
Federal Rule of G vil Procedure 41, a dismssal for prematurity
shoul d have been w thout prejudice because it does not operate as
16



C. Munbl ow s Renai ni ng Argunents

Because we hold that the trial court clearly erred when it
found an inplied suspensive condition on Mnroe’s repaynent
obligation and di sm ssed Munblow s claimas premature, we need
not consi der Munbl ow s remai ning argunents that the trial court
erred in failing to define the terns of the condition and in
failing to grant judgnment in Munblow s favor subject to the
satisfaction of the condition.

D. The Renmand

There is no evidence in the record that would support a
determ nation that the parties intended to fix a termfor
repaynment of the loan. Louisiana |aw dictates that when an
agreenent does not specify a termfor repaynent of a | oan,
repaynent is due in a reasonable tine. See LA Cv. CobE art.
1778; Sanders v. Russell, 864 So.2d 219, 222 (La. C. App. 2003)
(finding that when parties did not fix a termfor repaynent of a
| oan, term was undeterm nable and therefore repaynent was due
within a reasonable tine); Parquette v. Arceneaux Music Cir.
Inc., 425 So.2d 362, 364 (La. C. App. 1982) (finding that when
notime limt for repaynent of |oans had been di scussed, parties
i ntended that |oan would be repaid within a reasonable tinme and
that a reasonable tine (six nonths) had expired by the tinme suit

was filed); see also LeBlanc v. City of Plaquem ne, 448 So. 2d

an adjudication on the nerits. Febp. R Qv. P. 41(b).
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699, 703 (La. C. App. 1984) (“In the absence of an express
stipulation as to the termof a contract, Louisiana courts wll
infer a reasonable termfromthe nature of the contract and the
circunstances of the case.”); Saul Litvinoff, THE LAW OF
OBLI GATI ONS: PUTTING I N DEFAULT AND DavaGges 8 1.9 (2d ed. 1999) (stating
that, although the parties to a “friendly” |oan may not nane a
time by or at which the noney nust be paid back, it is clear that
they do not intend repaynent to be nade immedi ately after the
borrower receives the noney fromthe | ender and, in such a case,
if the time for repaynent is not determ nable, paynent is due in
a reasonable tine). W remand this matter to the trial court to
determ ne whet her a reasonable tinme for repaynent of the | oan has
expired.
| V. CONCLUSI ON

For the foregoing reasons, the judgnent is AFFIRVED in part,
REVERSED i n part, and REMANDED for further proceedi ngs consi stent

with this opinion.
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