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DeMOSS, Circuit Judge:

Jeni fer Arbaugh filed suit agai nst Y&H Corporation (“Y&H) and
Yal cin Hatipoglu (collectively, “Defendants”), in Novenber 2001,
asserting clains under both Title VII of the Cvil R ghts Act of
1964 and Loui siana state tort law. After a two-day jury trial in
Cct ober 2002, a verdict was returned in favor of Arbaugh. I n
Novenber 2002, Defendants filed a notion to dismss, contending

that Y&H did not qualify as an “enployer” wunder 42 U S C

“"Emlio M Grza, Crcuit Judge, concurring in the judgnent
only.



8§ 2000e(b) because it did not enploy 15 or nore enpl oyees for 20 or
nore cal endar weeks during the relevant tinme period. The district
court ordered both parties to conduct post-trial discovery on the
issue. In March 2003, the district court converted the notion to
dismss to a notion for summary judgnent. Thereafter, in Apri
2003, the district court entered an order vacating and reversing
Arbaugh’s jury verdict and judgnent based upon the determ nation
that the court did not have subject matter jurisdiction. Arbaugh
filed a tinely notice of appeal.
BACKGROUND AND PROCEDURAL HI STORY

Jeni fer Arbaugh was enployed as a bartender and waitress at
the Moonlight Café, a New Ol eans restaurant, from May 2000 until
February 2001. During this tinme, Arbaugh alleges that Hatipogl u,
one of Y&H s owners, continually subjected her to a sexually
hostile environnent. On Novenber 8, 2001, Arbaugh filed suit in
federal district court, in Louisiana, asserting clains agai nst Y&H
(the operator of the Monlight Café) and Hatipogl u. Ar baugh
al | eged sexual harassnent in violation of Title VII in addition to
state tort law clains. Arbaugh asserted in her conplaint that the
court had subject matter jurisdiction over her Title VII claim
pursuant to 28 U S . C. 8 1331, which confers federal question

jurisdiction.? Arbaugh further stated in her conplaint that she

! Arbaugh also averred that the court had supplenental
jurisdiction over her state law clainms pursuant to 28 U S C
8§ 1367.



had satisfied the Title VII prerequisite for filing a charge with
t he Equal Enpl oynent Opportunity Conm ssion (“EEOCC’) and received
a “Right to Sue” notice |l ess than 90 days prior to filing her suit
in district court.

The parties consented to have the nmatter heard before a
magi strate judge pursuant to 28 U . S.C. 8§ 636(c).2? Over the course
of two days in October 2002, the parties presented evidence to a
jury. The jury returned a verdict in favor of Arbaugh, awarding
her $5000 i n back-pay, $5000 in conpensatory damages, and $30, 000
in punitive damages. The district court entered final judgnent for
Arbaugh on Novenber 5, 2002. On Novenber 19, 2002, Defendants
filed a notion pursuant to Fed. R CGv. P. 12(h)(3), in which they
sought to dism ss the case for | ack of subject matter jurisdiction.
Specifically, Defendants argued that during the relevant years
Arbaugh was enpl oyed there, the Moonlight Café did not enpl oy 15 or
nmore enpl oyees for 20 cal endar weeks, thus exenpting it fromTitle
VI coverage. In March 2003, the district court converted
Defendants’ notion to dismss to a notion for summary judgnent and
ordered both parties to conduct additional post-trial discovery and
submt  suppl enent al menoranda to support their respective
positions.

On April 4, 2003, the district court granted Defendants’

2 This opinion will refer to the mmgistrate judge as the
district court and her rulings as decisions issued by the district
court.



motion and vacated and reversed Arbaugh’s jury verdict and
judgnent. In its order and reasons, the district court determ ned
that Defendants did not enploy the requisite 15 or nore persons
during the relevant tinme periods, explaining that this cal cul ation
was excl usive of Y&H s delivery drivers, the two owners of Y&H, and
their wwves. The district court noted in its order that had the
delivery drivers, the two owners, or their wves counted as
enpl oyees, Defendants would have been subject to the statutory
framework of Title VII. Arbaugh tinely filed the instant appeal.
STANDARD OF REVI EW
We review dismssals for lack of subject matter jurisdiction

de novo, using the sane standards as those enployed by the | ower

court. Beall v. United States, 336 F.3d 419, 421 (5th Gr. 2003);

MA lister v. FDIC, 87 F.3d 762, 765 (5th Cr. 1996). W nust take

as true all of the conplaint's uncontroverted factual allegations.

John Corp. v. Gty of Houston, 214 F.3d 573, 576 (5th G r. 2000).

Li kewi se, this court reviews grants of summary judgnent de novo,

appl ying the sane standard as the district court. Tango Transp. V.

Heal thcare Fin. Servs. LLC 322 F.3d 888, 890 (5th Cr. 2003).

Summary judgnent is appropriate if no genuine issue of material
fact exists and the noving party is entitled to judgnent as a
matter of law. Fed. R Civ. P. 56(c). The court views the evidence

in a light nost favorable to the non-novant. Coleman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997). The non-




nmovant must go beyond t he pl eadi ngs and conme forward with specific
facts indicating a genuine issue for trial to avoid summary

judgnent. Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986). A

genui ne issue of material fact exists when the evidence is such
that a reasonable jury could return a verdict for the non-novant.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Sunmary

judgnent i s appropriate, however, if the non-novant "fails to make
a showing sufficient to establish the existence of an elenent
essential to that party's case." Celotex, 477 U. S. at 322.

DI SCUSSI ON

Whet her the district court erred in ruling that the nunber of

Def endants’ enpl oyees determ ned subject matter jurisdiction

rather than an issue going to the nerits.

Ar baugh argues that the threshold issue is not whether Y&H
enpl oyed 15 or nore enpl oyees during the relevant tinme period, but
rat her whet her the enpl oyee census finding is relevant to subject
matter jurisdiction or whether that determnation goes to the
merits of the case. Arbaugh argues that while the Fifth Crcuit
has concluded this issue determ nes subject matter jurisdiction,
this court’s rulings do not provide an expl anation supporting its
concl usi on.

Noting a circuit split on this issue, Arbaugh cites the Second
Crcuit for its observation that:

Whet her a disputed matter concerns jurisdiction or the

merits (or occasionally both) is sonetinmes a close

question. Court decisions often obscure the issue by
stating that the court is dismssing "for lack of



jurisdiction" when sone threshold fact has not been
establi shed, without explicitly considering whether the
dismssal should be for lack of subject nmatter
jurisdiction or for failure to state a claim

Da Silva v. Kinsho Int’l Corp., 229 F.3d 358, 361 (2d Cr. 2000).

Arbaugh relies also on the Seventh Circuit’s determ nation
that a plaintiff who files a non-frivolous suit in federal court
W thout nore inparts the court wth subject matter jurisdiction.

Sharpe v. Jefferson Distrib. Co., 148 F.3d 676, 677 (7th Cr.

1998), abrogated on other grounds, Papa v. Katy Indus., Inc.,

166 F.3d 937, 939-40 (7th Gr. 1999). Finding that “[a]
plaintiff’s inability to denonstrate that the defendant has 15 or
nmore enployees is just |like any other failure to neet a statutory
requi renent,” the Seventh Circuit opined: “Surely the nunber of
enpl oyees is not the sort of question a court (including [an]
appellate court) nust raise on its own, which a ‘jurisdictional

characterization would entail.” Sharpe, 148 F.3d at 677-78.
Ar baugh contends that because she presented to the district court
a non-frivolous claim based in part on federal I|aw, wthout
denonstrating anything nore, this court is vested wth subject

matter jurisdiction.® Arbaugh suggests that because this court has

3Arbaugh al so raises judicial econony considerations, noting
that the lack of subject matter jurisdiction may be raised at any
time, even after a trial on the nmerits has concluded. She asserts
that not only does this circunstance create a waste of judicia
resources, but it also presents a situation where a plaintiff’s
state law clains may be tine-barred.

In Jinks v. Richland County, S.C, 538 U S. 456, 462-65
(2003), however, the Suprene Court recently confirnmed the
constitutionality of 28 U.S.C. 8§ 1367(d), which provides that state
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not exam ned the census/jurisdiction issue sufficiently, we should
adopt the well-reasoned approach that the Second, Seventh, and
Federal G rcuits have followed, and |ikew se conclude that the
census issue goes to the nerits of an enploynent discrimnation
case.

Def endants, on the other hand, sinply argue that we nust

adhere to our Crcuit precedent, established in Dunmas v. Town of

M. Vernon-Al aska, 612 F.2d 974, 980 (5th Cr. 1980), and foll owed

by Wwninble v. Bhangu, 864 F.2d 1212, 1213 (5th Cr. 1989), and

G eenlees v. Eidennuller Enters., Inc., 32 F.3d 197, 198 (5th Cr.

1994), that a failure to qualify as an “enployer” under Title VI
deprives a district court of subject matter jurisdiction.
Def endants contend that while the Second, Seventh, and Federa
Circuits view the statutory definition of an enpl oyer as an issue
whi ch goes to the nerits of the case, the Fifth Crcuit is joined
by five other circuits in concluding otherw se. Specifically, the

Fourth, Hukill v. Auto Care, Inc., 192 F.3d 437, 441-42 (4th Gr.

1999), the Sixth, Arnbruster v. Quinn, 711 F.2d 1332, 1335 (6th

Cir. 1983), the Ninth, Childs v. Local 18, Int’'l Bhd. of €Elec.

Workers, 719 F.2d 1379, 1382 (9th Gr. 1983), the Tenth, Oanens v.

law clains before a federal court pursuant to supplenental
jurisdiction are tolled during the pendency of the federal suit.
See 28 U S.C. § 1367(d)(2000). Specifically, section 1367(d)
declares that such state law clainms “shall be tolled while the
[federal] claimis pending and for a period of 30 days after it is
di sm ssed unless State |aw provides for a longer tolling period.”
Id. 8§ 1367(d).



Rush, 636 F.2d 283, 287 (10th G r. 1980), and the Eleventh Crcuit,

Scarfo v. G nsberqg, 175 F.3d 957, 960 (11th G r. 1999), have al

concl uded that the “enployer” definition creates a jurisdictional
requi renment.

In an attenpt to circunvent the Dunmas/ Wnbl e/ G eenl ees | i ne of

cases, Arbaugh cites dark v. Tarrant County, Texas, 798 F.2d 736,
741-42 (5th Cr. 1986), in which this court held that where
gquestions concerning subject matter jurisdiction are intertw ned
with the nerits, a Title VIl claimshould not be dism ssed for | ack
of subject matter jurisdiction unless the claimis frivolous or
clearly excluded by prior |[|aw In dark, the district court
granted the defendants’ notion for sunmary judgnent, finding that
the plaintiffs’ enpl oynent positions cane within the personal staff
exenption of Title VII, thus nullifying the claim ld. at 740. 1In
reversing the district court, the dark court first determ ned t hat
subject matter jurisdiction and the nerits are “considered
intertwi ned where the statute provides both the basis of federal
court subject matter jurisdiction and the cause of action.” 1d. at

742 (citing Sun Valley Gas v. Ernst Enters., Inc., 711 F.2d 138,

139 (9th Cr. 1983)). The court in dark concluded:

The determ nation of whether appellants cone wthin an
exception of Title VII is intertwwned with the nerits of
the Title VII claim Were the challenge to the court's
jurisdiction is also a challenge to the existence of a
federal cause of action, and assuming that the
plaintiff's federal claim is neither insubstantial,
frivol ous, nor made solely for the purpose of obtaining
jurisdiction, the district court should find that it has
jurisdiction over the case and deal with the defendant's

8



chal | enge as an attack on the nerits.
Id. (citation omtted).

However, we find the holding in dark not to be controlling.
A ark was decided in 1986, approximately six years after this court

had previously issued its opinion in Dungs. Dunmas involved a

determnation of, inter alia, whether the defendants satisfied the

statutory definition of an “enployer,” thus establishing a basis
for liability under Title VII. 612 F.2d at 979-80. After finding
that the defendants did not enploy the requisite nunber of
enpl oyees during the relevant tinme periods, the Dumas court held
that “dismssal of the Title VII clains against [defendants] for
| ack of subject matter jurisdiction was proper.” |d. at 980.
Because we are bound by our prior precedent, Arbaugh's

argunent that the census issue is not jurisdictional nust fail. See

United States v. Lee, 310 F.3d 787, 789 (5th Cr. 2002) (citing

Martin v. Medtronic, Inc., 254 F. 3d 573, 577 (5th CGr. 2001) ("[A]

panel of this court can only overrule a prior panel decision if

“such overruling is unequivocally directed by controlling Suprene

Court precedent.’ (citation omtted)). We nust adhere to the

wel | -established rule that “in the absence of a clearer statenent
by the Suprene Court or en banc reconsideration of the issue, this

panel is bound by circuit precedent.” Allison v. Ctgo Petrol eum

Corp., 151 F.3d 402, 411 n.3 (5th Gr. 1998); see also Gandy V.

State of Ala., 569 F.2d 1318, 1325 n.11 (5th Cr. 1978) (“This

panel is bound by a prior panel's decision in the absence of

9



i nterveni ng en banc reconsideration or Suprenme Court precedent.”)
(citation omtted). To the extent that dark conflicts with our
| ong-standing precedent first enunciated in Dumas, it is not
bi ndi ng precedent inthis Crcuit. Under our prior precedent rule,
“[o] ne panel of this Court cannot disregard the precedent set by a
prior panel, even though it conceives error in the precedent.
Absent an overriding Suprene Court decision or a change in the
statutory law, only the Court en banc can do this.” Davis V.
Estelle, 529 F.2d 437, 441 (5th Gr. 1976). Because the precise
i ssue before us was decided in Dunmas six years before dark, and
because dark was neither a Suprene Court case nor an en banc
deci sion, we are bound by the holding in Dunas that the enpl oyee
census finding is determnative of subject matter jurisdiction.

1. Wether the district court erred in ruling that Defendants
enpl oyed fewer than 15 enpl oyees.

Having <concluded that the enployee <census issue is
determ native of subject matter jurisdiction, we shift our anal ysis
to whet her Defendants enpl oyed the requisite nunber of enployees
during the relevant tine periods. Arbaugh argues that the jury’'s
verdi ct should be reinstated because Y&H did in fact enploy 15 or
nmor e enpl oyees during 2000 and 2001, maintaining that the delivery
drivers, the owners of Y&H and their w ves were Y&H s enpl oyees.

1. The Drivers

Ar baugh contends that the district court erred in concl uding

that the delivery drivers were not “enployees” as defined by Title

10



VII. Arbaugh first directs us to evidence she presented to the
district court concerning the work schedul es created by Defendants
in which the drivers were assigned schedules identical to those
mai nt ai ned for other enpl oyees at the restaurant, i.e., the kitchen
and restaurant staff. Arbaugh notes that the drivers were paid
$4. 00 per hour and were expected to work all of the hours in their
respective shifts. |In addition, Arbaugh argues that the drivers,
like all other enployees, used Defendants’ conputer to record the
begi nning and end of their shifts. She al so presented evidence
t hat Def endants prohibited the drivers fromperform ng work for any
ot her enployer during their shifts, regardless of whether there
were orders to be delivered. Arbaugh points to evidence suggesting
t hat when drivers were not delivering orders, they were required to

performother work at the restaurant, which included, inter alia,

cl eani ng, replenishing condi nents, and hel pi ng prepare sal ads and
desserts to be included in hone deliveries. Arbaugh concedes that
the drivers did not appear on the payroll records nor did they have
t he proper tax deductions taken fromtheir wages.

Def endants maintain that the drivers who delivered food for
Y&H were not “enployees” for Title VII purposes, but rather
i ndependent contractors. In support of their argunent, Defendants

cite Broussard v. L.H. Bossier, Inc., 789 F.2d 1158, 1160 (5th Cr

1986), and the “economic realities” test enunciated therein for
determ ning whether an individual is an enployee under Title VII.
While we review a district court’s findings of fact for clear

11



error, we review a district court's ultimate determ nation of

enpl oyee status de novo. Reich v. Crcle C Invs., Inc., 998 F. 2d

324, 327 (5th Gr. 1993). W first observe that Title VII defines
an “enpl oyee” as “an i ndividual enployed by an enpl oyer.” 42 U. S. C
8§ 2000e(f) (2000) (pending Ilegislation). Recogni zing the
circularity in such a definition, the Suprenme Court expl ai ned that
“when Congress has used the term’ enpl oyee’ wthout definingit, we
have concl uded that Congress intended to describe the conventi onal
mast er-servant relationship as understood by common-|law agency

doctrine.” Nationwide Mut. Ins. Co. v. Darden, 503 U S. 318, 322-23

(1992) (citations and quotations omtted). The Fifth GCrcuit has
recogni zed that “whether a person is an enpl oyee under Title VII is
a question of federal law . . . to be ascertained through
consideration of the statutory | anguage of the [Cvil R ghts] Act,
its legislative history, existing federal case law, and the
particul ar circunstances of the case at hand.” Broussard, 789
F.2d at 1159-60 (citation and quotations omtted).

It is well-settled in this Crcuit that we determ ne whet her
aplaintiff is an "enployee" for Title VII purposes by applying the
hybrid econom c realities/common | awcontrol test first advanced in

Spirides v. Reinhardt, 613 F.2d 826, 831 (D.C. Cr. 1979), and

first adopted by this Court in Mares v. Marsh, 777 F.2d 1066, 1067-

68 (5th Gr. 1985). See al so Broussard, 789 F.2d at 1160. Al though

other factors are relevant, the nost inportant factor is "the
extent of the enployer's right to control the 'neans and manner' of

12



the worker's performance.” Bloom v. Bexar County, Tex., 130 F.3d

722, 726 (5th Gr. 1997) (citation omtted); see also Broussard,

789 F.2d at 1160. The factors pertinent to this inquiry include:
(1) ownership of the equipnent necessary to perform the job;
(2) responsibility for costs associated wth operating that
equi pnent and for license fees and taxes; (3) responsibility for
obtaining insurance; (4) responsibility for maintenance and
operating supplies; (5) ability toinfluence profits; (6) |ength of
the job commtnent; (7) form of paynent; and (8) directions on
schedul es and on perform ng work. Broussard, 789 F.2d at 1160.

Citing the above factors, the district court found that all
eight factors weighed against a finding of control by Y&H e
agr ee. We begin our review by noting that the parties do not
di spute that the first four Broussard factors support Defendants’
contention that Y&H did not exercise control over the delivery
drivers. Specifically, all of the drivers owned their own vehicles
necessary to nmake the deliveries for Y&H The drivers were
responsi ble for all operating costs and for |icense fees and t axes,
as well as for obtaining and maintaining the proper insurance for
their vehicles. In addition, all drivers provided for the
mai nt enance and operating supplies associated wth the care of
t heir vehi cl es.

Wth regard to the drivers’ ability to influence their
profits, there was testinony elicited at trial revealing that the
drivers were given at |least two incentives to nmaxi mze the nunber

13



of deliveries they nade, thereby increasing their inconme: an
i ncentive bonus based on the total dollar value of all deliveries
made during their shifts and the inconme fromtips, of which they
received 100%* Therefore, the nore deliveries a driver nmade
during a shift, the nore noney they could potentially earn, thus
enabling the driver to nmaxim ze their profits.

As for the length of the job commtnent, the Broussard court
concluded the plaintiffs were not enpl oyees, finding it persuasive
that the plaintiffs worked “off and on” for a year and that they
al so worked for nine other conpanies during this tine. 789 F.2d at
1160. VWiile the parties do not dispute that the drivers were
expected to work all of the hours in their respective shifts, there
is no evidence that the drivers were prohibited from working
el sewhere when not on duty at Y&H At trial, testinony was
presented indicating that sone of the drivers in fact worked ot her
] obs.

Wth respect to the form of paynent, the drivers were paid
$4. 00 per hour and retained 100% of the tips they received while
maki ng deliveries. Most drivers earned the majority of their
incone fromtips. For tax purposes, the drivers were issued a Form
1099, as opposed to a Form W2, which the kitchen and restaurant

staff received. While Y&H w thheld the appropriate federal and

4 The drivers were also able to influence their profits by
controlling the expenses associated with the vehicle they chose to
drive and the anmount they chose to spend on operation and
mai nt enance.

14



state incone taxes and paid social security taxes on its kitchen
and restaurant staff, it did not do so with its delivery drivers.

The parties presented the district court with conflicting
evidence as to the direction Y&H provided the drivers as to both
their schedules and the performance of their duties. Ar baugh
mai nt ai ned that Y&H, w thout input fromthe drivers, assigned the
drivers to specific work schedules which were identical to the
schedules it had for other enpl oyees. For purposes of establishing
that Defendants exercised control over the performance of the
drivers’ duties, Arbaugh submtted evidence that: (1) the drivers
used Y&H s conputer to record the start and finish tinmes for their
shifts; (2) Defendants required the drivers to work solely for them
during the entirety of the their shifts regardl ess of whether there
were orders to deliver; (3) the drivers were responsible for
preparing condi nents and salads to be included in the orders that
cane into the restaurant; and (4) the drivers were required to
clean their work stations at the end of their shifts.

Conversely, Defendants contend that the schedul e naki ng was a
col l aborative effort between Y&H and the drivers. Def endant s
insist that the drivers would informY&H of the days and tines they
could work, and based on that information, work schedules for the
drivers were prepared and posted. Wth respect to the control Y&H
had over the drivers’ performance, Defendants concede the four
poi nts rai sed above by Arbaugh, but insist that: (1) during slow
periods the drivers would watch television; (2) the drivers never

15



wai ted on custoners in the restaurant or perforned any ot her duties
to assist in the operation of the restaurant; (3) once a driver
pi cked up an order from the kitchen for delivery, it was the
driver’s responsibility to determne the route and manner of
delivery; and (4) neither Hatipoglu nor Khal eghi supervised the
drivers while they nade their deliveries.

The district court concluded that, even taking as true
Arbaugh’s version of the facts concerning the setting of the
schedul es, the evidence failed to denonstrate that Y&H exercised
the requisite control over its delivery drivers. Specifically, the
district court found that Arbaugh “m sunderstands the control

factor,” citing both Broussard and Cole v. Venture Transport, Inc.,

2000 W 335743 (E.D. La. Mar. 30, 2000), in support of its
conclusion. In Cole, the district court found the plaintiff, who
contracted with the defendant to provide notor carrier transport to
the defendant’s custoners, was not an enpl oyee of the defendant,
concl udi ng:
Last, and nost inportant, although Venture directed when
and where plaintiff picked up and delivered cargo,
plaintiff alone controlled the manner and neans i n which
she performed her work, including the nethod of
transport, the operation of her vehicle, the route
selected, and the selection, hiring and firing of
drivers.
2000 W 335743, at *4. Li kew se, in Broussard, this court
responded to a truck driver’s allegation that she was an enpl oyee
because of the extensive direction she received in terns of what to

do and when to do it, by stating, “[s]he m sses the point: she does

16



not really claimdirection on how to operate her truck.” 789 F.2d
at 1160 (enphasi s added).

W agree wth the district court. Review ng the district
court’s factual findings for clear error, we conclude that the
district court engaged in a thoughtful, well-reasoned analysis in
determ ning that because the drivers controlled the manner and
means by which they operated their vehicles and selected their
routes, Y&H did not exercise a right of control over the drivers’
per f or mance.

This Crcuit has also recognized the additional factors
identified in Spirides that are relevant to this inquiry,
i ncl udi ng:

(1) the kind of occupation, with reference to whet her the

work usual ly i s done under the direction of a supervisor

or is done by a specialist wthout supervision; (2) the

skill required in the particul ar occupation; (3) whether

the "enployer"” or the individual in question furnishes

t he equi pnent used and the place of work; (4) the length

of time during which the individual has worked; (5) the

met hod of paynent, whether by tinme or by the job; (6) the

manner in which the work relationship is term nated;
i.e., by one or both parties, with or without notice and

explanation; (7) whether annual |eave is afforded,
(8) whether the work is an integral part of the business
of the "enployer;" (9) whether the worker accunul ates

retirement benefits; (10) whether the "enployer" pays
social security taxes; and (11) the intention of the
parties.
Broussard, 789 F.2d at 1160 (quoting Spirides, 613 F.2d at 832).
The district court cites all Spirides factors as supporting its

conclusion that the drivers were not enployees of Y&H  Again, we

agr ee.
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It is clear that at |east four of these factors wei gh heavily
against a finding that the delivery drivers are enployees,
including the fact that: (1) Y&H di d not provide the equi pnment used
by the delivery drivers; (2) the delivery drivers did not receive
annual leave; (3) the delivery drivers did not accunulate
retirenment benefits; and (4) Y&H did not pay the drivers’ socia
security taxes. Also, as nentioned in our discussion of the
Broussard factors, there was insufficient evidence in the record
establishing that the delivery drivers operated under the direction
of a supervisor or that the nethod of paynent was indicative of an
enpl oyer - enpl oyee rel ati onshi p.

Wiile it may be questionable as to whether any particular
“skill” is required in nmaking the deliveries, this factor alone is
not dispositive. In addition, although the record denonstrates
that each party was capable of termnating the working
relationship, we find this determnation to be inconclusive.
Finally, as to the intention of the parties, the record is void of
any type of enploynent agreenent defining the relationship between
Y& and the delivery drivers. In the absence of such
docunent ati on, we | ook to the conduct of the parties in determ ning
their common intent. The parties’ relevant conduct reveals Y&H s
non-w t hhol di ng of taxes, its non-paynent of social security taxes,
the drivers’ retention of the tips they earned, and the drivers’
paynment of their autonobile expenses, including mleage. Thi s
evidence clearly supports the position that the parties did not

18



intend for there to be an enpl oyer-enpl oyee rel ati onshi p.

I n sum determ ni ng whet her an i ndi vidual is an “enpl oyee” for
Title VII purposes is a fact-intensive inquiry, and as wth nost
enpl oyee- st at us cases, there are facts pointing in both directions.

Herman v. Express Sixty-M nutes Delivery Serv., Inc., 161 F. 3d 299,

305 (5th Cr. 1998) (quotations omtted). However, in the instant
case, we are persuaded that the great mpjority of facts in the
record support the conclusion that the delivery drivers were not
enpl oyees of Y&H Consequently, unless Y&H s owners or their w ves
are found to be enpl oyees, Y&H did not enploy 15 or nore enpl oyees
during the relevant tinme periods as required for establishing
liability under Title VII.

2. The Omers and Their Wves®

Arbaugh argues that the owners’ w ves should be counted as
“enpl oyees” under Title VII, suggesting that the nmanner in which
they were treated by Y&H is evidence of the alleged enployer-
enpl oyee relationship. Specifically, Arbaugh contends that this
evidence includes the fact that the wives: (1) received a salary
for their “advertising and publicity” work on behalf of the

restaurant; (2) were included on the payroll register; and (3) had

5> Arbaugh concedes that the Suprenme Court’s recent decision in
Gl ackamas Gastroenterol ogy Associates., P.C. v. Wells, 538 U S. 440,
449-51 (2003), in which it was determned that director-
sharehol ders of a nedical clinic are not “enployees” under the
Anmericans with Disabilities Act, strongly suggests that Hati poglu
and Khal eghi thenselves are not “enployees.” As such, Arbaugh
focuses her appeal on the owners’ w ves.

19



t he proper taxes deducted fromtheir wages. Arbaugh naintains that
because the w ves perfornmed services for Y&H and were conpensated
for those services, the district court erred in not counting them
as enpl oyees. Def endants respond by insisting that the wves,
along with their husbands, are the owners of Y&H As such,
Def endants argue that the w ves cannot be counted as enpl oyees in
i ght of Suprene  Court’s recent decision in dackanas

Gastroenterol ogy Associates., P.C._ v. WlIlls, 538 U S 440(2003).

In O ackamas, decided after the district court issued its
order dism ssing Arbaugh’s suit, the Suprenme Court was faced with
whet her, in the context of a discrimnation suit filed against a
medical <clinic, the director-shareholder physicians could be
counted as enployees for purposes of determ ning whether the
prof essional corporation was subject to the Americans wth
Disabilities Act. 1d. at 442. The Court adopted the foll ow ng six-
factor inquiry advanced by the EEOC as to whether a director-
sharehol der is an enpl oyee:

[1] Whether the organization can hire or fire the
i ndi vidual or set the rules and regul ations of the
i ndi vi dual’ s work;

[2] Wiether and, if so, to what extent the organi zation
supervi ses the individual's work;

[3] Whiether the individual reports to sonmeone higher in
t he organi zati on;

[4] Whether and, if so, to what extent the individual
is able to influence the organization;

[5] Whether the parties intended that the individual be
an enpl oyee, as expressed in witten agreenents or
contracts;

[6] Whether the individual shares in the profits,
| osses, and liabilities of the organization.
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Id. at 449-50 (quotations and citation omtted). The Court
recogni zed that whether a director-shareholder is an enployee
“depends on all of the incidents of the relationship. . . with no
one factor being decisive.” Id. at 451 (internal quotation marks
and citation omtted).

In its ruling, the district court, wthout the guidance of
G ackanmas, observed again that this GCrcuit has adopted the
economc realities test to resolve whether a person is an enpl oyee
for purposes of Title VII. It was deduced that this Crcuit would
| ook to the sane test to determ ne whether a personis a partner or
an enpl oyee of a corporation. The district court first concluded
t hat Hati pogl u and Khal eghi thensel ves were not enpl oyees for Title
VI purposes. It found that Hati poglu and Khal eghi were partners
who divided the profits and the responsibilities of running the
busi ness equal ly. The district court also found convincing
Def endants’ argunent that no one other than thensel ves had contr ol
over all aspects of the business.

Wth regard to the two wives, the district court observed that
neither did any work at the restaurant. The only services
recogni zed by the district court were the occasional advertising
and pronotional work they perforned. The district court determ ned
that in applying all the factors of the economc realities test,
the only one favoring a finding of an enploynent relationship was
that social security taxes were paid on their incone from the
business. The district court therefore concluded that the w ves
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wer e passive partners rather than enpl oyees.

Appl ying the six-factor test established in dackanmas to the
facts in the instant case, we conclude that the district court
ultimately reached the correct result, albeit based on different
reasoning. First, it is unlikely that Y&H could hire or fire any
of these four individuals. Instead, Hatipoglu, Khal eghi, and their
respective wives are partners who, if it was decided that the
wor king relationship was unpal atable, would have to engage in a
di ssol ution process in accordance wth the corporate structure
under which they were originally organized.® Second, there is no
evi dence denonstrating that the w ves were supervised in their
advertising and pronotional work, nor is there any indication that
they reported to anyone higher in the organization.

There is no evidence in the record as to whether either wife
had any influence over Y&H s operations. Wth regard to the
intention of the parties, the wves were not designated as
enpl oyees either in witten agreenents or contracts. In fact,
there is no record evidence evincing any intended nature or scope
of enploynent. Finally, the record clearly establishes that the
w ves, along with their husbands, shared alike in Y&H s profits,
| osses, and liabilities.

As such, although the district court did not have the

direction provided by d ackanas at the tine it issued its order, we

6 Y&H was organi zed as a Subchapter S corporation
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conclude that the district court neverthel ess properly determ ned
t hat Hati poglu, Khal eghi, and their respective w ves shoul d not be
counted as enployees for purposes of determning Title VI
liability.
CONCLUSI ON

Having carefully reviewed the record of this case, the
parties' respective briefing and argunents, and for the reasons set
forth above, we find the district court properly followed our
Circuit precedent in concluding that the nunber of enployees
determ nes a court’s subject matter jurisdiction in a suit filed
pursuant to Title VII. Second, the district court correctly
concl uded that neither the delivery drivers, nor the owners of Y&H,
nor their wi ves should be counted as enpl oyees. Wile the district
court’s conclusion with regard to the owners and their w ves was
based on the economc realities test, the same conclusion is
reached pursuant to the six-factor inquiry recently announced by
the Suprene Court in O ackanas. Because it is undisputed that Y&H
did not enploy the requisite 15 enpl oyees w thout the inclusion of
the drivers, the owners, or their wves, Defendants are not subject
toliability under Title VII, and thus the district court properly
di sm ssed Arbaugh’s suit for lack of subject matter jurisdiction.

AFFI RVED.
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