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LUCI EN TEMPLET, JR.; ET AL.,
Plaintiffs,

MELBA IRVIN, Individually and on Behalf of Her Mnor Child, Adam
lrvin; JIMW IRVIN, Individually and on Behalf of H s M nor
Child, AdamIrvin

Pl aintiffs-Appellants,

VERSUS

HYDROCHEM | NC. ; ET AL.,
Def endant s,

HYDROCHEM | NC. ; HYDROCHEM | NDUSTRI AL SERVI CES | NC.; GECRG A GULF
CORPORATI ON; MASTER MAI NTENANCE CORPORATI ON; MASTER MANAGEMENT
CORPORATI ON; PAYNE & KELLER COMPANY | NC.; LOU SI ANA | NTRASTATE
GAS CO LLC, LA I NTRASTATE GAS CORP.; AMOCO PI PELINE CO.; AMOCO
ENERGY TRADI NG CORPCORATI ON; XL | NSURANCE CO. ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

Before DeMOSS, DENNI'S, and PRADO, Circuit Judges.
DeMOSS, Circuit Judge.

Plaintiffs-Appellants, Mlba Irvin, et al. (the “lrvins"),
appeal the granting of summary judgnent by the district court for

Def endant s- Appel | ees, and the subsequent denial of the Irvins'



Rul e 59(e) notion to alter, anmend, and reconsider in a toxic tort
action arising froma chem cal release from Defendants' facility.
BACKGROUND AND PROCEDURAL HI STORY

Thi s case arises out of clainms brought in state court relating
to the release of a nustard gas agent at the Georgia Gulf
Corporation facility in Plagquem ne, Louisiana, that occurred on or
about Septenber 25, 1996. On Novenber 8, 1996, suit was filed in
state district court, asserting clains against multipl e defendants,
i ncl udi ng Georgi a Gul f Corporation, X L. Insurance Conpany, Prinex,
Ltd., HydroChemIndustrial Services, Inc., Payne & Keller Conpany,
Inc., Master Maintenance & Construction, Inc., Anmobco Energy Tradi ng
Corporation, Louisiana Intrastate Gas Conpany, L.L.C, and LIG
Li qui ds Conpany, L.L.C (collectively, the "Defendants").

On March 5, 1999, X L. Insurance Conpany and Prinex, Ltd.
renoved the case to federal court, asserting jurisdiction under the
Convention of the Recognition and Enforcenent of Foreign Arbitra
Awards pursuant to 9 U S.C. § 201 et seq. X L. Insurance Conpany
and Prinex, Ltd. are foreign insurance conpani es who were naned as
defendants in this action pursuant to the Louisiana Direct Action
Statute, LA Rev. STAT. § 22:655. The Irvins filed a notion to
remand on April 5, 1999, that was denied by the district court on
June 9, 1999.

The Irvins, who were added as additional plaintiffs to the

original state court proceeding in March and Septenber 1997,



mai ntain that they sustained injuries as a direct and proximte
result of the negligence of the Defendants. Since joining as
plaintiffs, the Irvins have been represented by four separate sets
of attorneys. On January 7, 2002, the Irvins' second set of
counsel, Al bert Bensabat and Daniel Edwards, filed a notion to
establish discovery cutoff and trial dates and/or a status
conf erence. On March 1, 2002, the nmmgistrate held a status
conference where she set discovery deadlines, ordering the Irvins
to: 1) provide the Defendants with all nedical reports by March 15,
2002; 2) list all treating physicians and identify all experts by
July 1, 2002; and 3) submt all expert reports by August 1, 2002.
On March 14, 2002, one day before the Irvins were ordered to
provi de the Defendants all nedical reports, Bensabat and Edwards
filed a nmotion to wthdraw as counsel for the |Irvins. The
followng day the magistrate granted the notion to wthdraw
Thereafter, the Irvins failed to identify any experts or produce
any nedical or expert reports in conpliance with the court's
deadl i nes.

On August 22, 2002, George Tucker enrolled as counsel for the
Irvins. The district court held a status conference on August 27,
2002, that was attended by M. Tucker, appearing on behalf of the
Irvins. The district court judge entered an order the follow ng
day referring the matter to the magistrate for entry of scheduling
orders and trial preparation "anticipating atrial date in March or
April 2003." On August 30, 2002, the Defendants filed a notion for
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summary judgnent and/or dism ssal, asserting that the Irvins had
failed to satisfy the elenents of their claim Specifically, the
Defendants maintained that the Irvins could not, through the
requi site expert evidence, establish negligence on the part of the
Def endants, nor coul d they establish causati on and danages. In the
alternative, the Defendants sought the dismssal of the Irvins'
clainms for their failure to adhere to the court-ordered deadli nes.
The Irvins did not file any opposition to the Defendants' notion
for summary judgnent.

On Cctober 30, 2002, the district court issued its ruling
granting the Defendants' notion for summary judgnment. The district
court stated:

In this case, plaintiffs have all eged that they suffered

harm by exposure to the nustard gas release but have

failed to produce any evi dence what soever of such injury.

In atoxic tort case such as this . . . nedical evidence

is essential to establish harmto plaintiffs. Wthout

havi ng produced any nedi cal evidence, plaintiffs cannot

establish that they suffered damages, an essential

el ement of their case.

Subsequently, on Novenber 5, 2002, GCeorge Tucker, the Irvins'
counsel, filed a notion to withdraw fromthe case. The district
court granted the w thdrawal on Novenber 20, 2002, and entered
judgnent dismssing the Irvins' case the foll ow ng day.

On Decenber 6, 2002, the Irvins obtained new counsel, who
imediately filed a Fed. R Cv. P. 59(e) notion to alter, anend,

and reconsider the judgnent. Specifically, the Irvins requested

that the district court reconsider and vacate the Novenber 21,



2002, judgnent to prevent manifest injustice. On February 4, 2003,
the district court denied the Rule 59(e) notion, stating that the
motion for summary judgnent was filed while the Irvins were
represented by counsel, who neither requested a continuance nor
sought a rescheduling of deadlines. The Irvins filed a tinely
noti ce of appeal on March 3, 2003.
JURI SDI CTl ON

This suit was originally filed in Louisiana state district
court on Novenber 8, 1996. On March 5, 1999, two of the nmultiple
def endants, X. L. Insurance Conpany and Prinex, Ltd., renoved the
case to federal district court pursuant to 28 U S . C. 8§ 1446(d),
asserting jurisdiction under the Convention of the Recognition and
Enf orcenment of Foreign Arbitral Awards, 9 U S.C. 8§ 201 et seq. The
I rvins subsequently filed a notion to remand, which was deni ed by
the district court. The Defendants' notion for sumrmary judgnent
was granted, and the district court entered judgnent on Novenber
21, 2002. The Irvins filed a tinely Rule 59(e) notion, which was
denied by the district court on February 4, 2003. The Irvins then
filed their notice of appeal on March 3, 2003.! This Court has
jurisdiction to hear this appeal under 28 U S.C. § 1291.

STANDARD OF REVI EW

YIntheir notice of appeal, the Irvins do not raise any i ssue
as to the propriety of the initial renoval of this case fromstate
court nor as to the propriety of the denial of their notion to
remand to state court; and we accordi ngly have not addressed these
I ssues on appeal.



The Irvins' Rule 59(e) Mdtion to Reconsider

The appl i cabl e standard of review of the denial of the Irvins
nmotion to alter, anmend, and reconsider is dependent on whet her the
district court considered the materials attached to the Irvins
notion, which were not previously provided to the court.? Ford

Motor Credit Co. v. Bright, 34 F.3d 322, 324 (5th Cr. 1994). |If

the materials were considered by the district court, and the
district court still grants summary judgnent, the appropriate

appel late standard of review is de novo. |d. However, if the

district court refuses to consider the nmaterials, the review ng
court applies the abuse of discretion standard. 1d. Under this
standard of review, the district court's decision and deci sion-
maki ng process need only be reasonable. |d.

Based on a reviewof the district court's ruling on the notion
for reconsideration, it is unclear whether the additional materials
submtted by the Irvins were considered by the district court. The
district court does not expressly or inpliedly refer to the
additional materials inits ruling. Therefore, in the absence of
any specific reference to these materials, we review the district
court's denial of the Irvins' Rule 59(e) notion for abuse of
di scretion, i.e., as if the district court did not consider the

additional materi al s.

2 According to the Irvins' briefs, the additional materials
i ncluded reports showng that M. Irvin “suffered physical and
psychol ogical injuries as a direct and proximate result of his
exposure to [sic] nustard gas rel ease at the Georgia Qulf plant."
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1. Defendants' Mdtion for Summary Judgnent
This Court reviews grants of summary judgnent de novo,

appl ying the sane standard as the district court. Tango Transp. V.

Heal thcare Fin. Servs. LLC 322 F.3d 888, 890 (5th Cr. 2003).

Sunmary judgnent is appropriate if no genuine issue of material
fact exists and the noving party is entitled to judgnent as a
matter of law. Fed. R CGv. P. 56(c). The Court views the evidence

in a light nost favorable to the non-novant. Coleman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997). The non-

movant must go beyond t he pl eadi ngs and cone forward with specific
facts indicating a genuine issue for trial to avoid summary

judgnent. Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986). A

genui ne issue of material fact exists when the evidence is such
that a reasonable jury could return a verdict for the non-novant.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Sunmary

judgnent i s appropriate, however, if the non-novant "fails to make
a showing sufficient to establish the existence of an elenent
essential to that party's case." Celotex, 477 U S. at 322-23.

DI SCUSSI ON

Whet her the district court abused its discretion in denying

the Irvins' notion to alter, anmend, and reconsider its ruling

granting the Defendants' notion for summary judgnent.

The Irvins suggest that the proper nethod for evaluating a
nmotion for reconsideration of a sunmary judgnment where the novant

submts evidentiary materials in support of its notion that were



not considered by the court inits summary judgnent ruling invol ves

t he consideration of the factors enunerated in Lavespere v. N agara

Machine & Toll Whrks, Inc., 910 F. 2d 167 (5th Gr. 1990), overrul ed

on other grounds, Little v. Liquid Air Corp., 37 F.3d 1069 (5th

Cir. 1994). The Lavespere factors include: 1) the reasons for the
movi ng party's default; 2) the inportance of the omtted evi dence
to the noving party's case; 3) whether the evidence was avail abl e
to the non-novant before it responded to the summary judgnent
nmotion; and 4) the likelihood that the non-noving party will suffer
unfair prejudice if the case is reopened. 1d. at 174.

Taking these factors in turn, the Irvins argue that their
failure to provide the court with the requisite nedical reports,
lists of treating physicians and all other experts, as well as the
I rvins' nedical expert reports was a direct result of the |lapse in
| egal representation that occurred between March 15, 2002, and
August 22, 2002. The Irvins contend that the wthdrawal by
Bensabat and Edwards on March 14, 2002, constituted "client
abandonnent."” | n response, Defendants sinply argue that any del ays
insubmtting additional materials to the court "begin and end with
the Irvins."

Second, the Irvins claim that the additional materials
included in their notion for reconsideration are critical to their
case. Specifically, they argue that the materials include nedica
evidence Ilinking their "ongoing physical and psychol ogica
sufferings" to the exposure to nustard gas at the Ceorgia Qulf
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plant. This evidence, the Irvins contend, would have established
their entitlenent to danages and defeated the Defendants' notion
for summary judgnent. The Defendants respond by arguing that the
omtted material is not inportant to the Irvins' case because it
does not change the fact that the Irvins failed to oppose the
nmotion for summary judgnent and, in the alternative, inclusion of
the materials still does not establish the damages el enent of their
claim

Third, the Irvins argue that although the information they
included in their notion for reconsideration was avail able to t hem
when the Defendants' notion for sunmary judgnent was filed, the
Irvins were precluded from producing such evidence because the
court's Mrch 1, 2002, scheduling order had established an
August 1, 2002, deadline for providing expert information.
Therefore, the Irvins contend, because the deadline had already
passed, they were unabl e to produce the rel evant expert information
W thout violating the court’s scheduling order. The Defendants
sinply state that the additional evidence is not "new' because it
was available to the Irvins at the tine the Defendants filed their
nmotion for summary judgnent.

Finally, the Irvins maintain that the Defendants will not be
prejudiced if the case is reopened. The Irvins argue that the
Def endants were provi ded nedi cal reports inthe Irvins’'responses to
the Defendants' discovery requests. In addition, the Irvins
suggest that because there are at |least 78 simlar cases that have
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been filed in relation to the sane chem cal rel ease at issue here,
the Defendants are inparted with know edge of evi dence on danages,
causation, and liability, and therefore cannot claimprejudice if
the case i s reopened. Defendants respond by argui ng that reopening
the case would unfairly prejudice them as they have already
expended substantial judicial resources in defending the matter
pursuant to the court's March 1, 2002, scheduling order.

A Rule 59(e) nmotion "calls into question the correctness of a

judgnent." In re Transtexas Gas Corp., 303 F. 3d 571, 581 (5th Cr

2002). This Court has held that such a notion is not the proper
vehi cl e for rehashing evidence, |egal theories, or argunents that
coul d have been offered or raised before the entry of judgnent.

Sinon v. United States, 891 F.2d 1154, 1159 (5th Cr. 1990).

Rat her, Rule 59(e) "serve[s] the narrow purpose of allow ng a party
to correct manifest errors of law or fact or to present newy

di scovered evidence." Wltman v. Int'|l Paper Co., 875 F.2d 468, 473

(5th Gr. 1989) (internal quotations omtted). Reconsideration of
a judgnent after its entry is an extraordinary renmedy that should

be used sparingly. dancy v. Enployers Health Ins. Co., 101 F.

Supp. 2d 463, 465 (E.D. La. 2000) (citing 11 CHARLES A. WRI GHT, ARTHUR
R. MLLER & MARY KAY KaNE, Federal Practice & Procedure § 2810.1, at
124 (2d ed. 1995)).

In Lavespere, this Court recognized that while a district
court has considerable discretion in deciding whether to reopen a
case in response to a notion for reconsideration, such discretion
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is not limtless. 910 F.2d at 174. This Court has identified two
inportant judicial inperatives relating to such a notion: 1) the
need to bring litigation to an end; and 2) the need to render just
decisions on the basis of all the facts. Id. (citations omtted).
The task for the district court is to strike the proper bal ance
bet ween these conpeting interests. 1d.

In this case, the district court stated that a notion for new
trial in a nonjury case or a petition for rehearing pursuant to a
Rul e 59(e) notion should be based upon manifest error of |aw or
m st ake of fact, and a judgnent shoul d not be set aside except for
substantial reasons. The district found that the Defendants’
motion for summary judgnment was filed while the Irvins "were
represented by counsel, who did not request a continuance of the
motion or a rescheduling of the deadlines.”™ The district court
al so noted that it ruled on the unopposed notion nore than sixty
days after it was filed, and then issued judgnent nearly three
weeks later. In denying the Irvins' notion for reconsideration
the district court stated:

[ The Irvins] had anple tinme prior to the ruling to

express sonme form of opposition to the disposition of

their clains or to request additional tinme to respond.

[ The Irvins] have been parties to this matter for nearly

six years; they have had nore than enough opportunities

for a "day in court."”

We have held that an unexcused failure to present evidence

available at the tinme of summary judgnent provides a valid basis

for denying a subsequent notion for reconsideration. Russ v. Int'l
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Paper Co., 943 F.2d 589, 593 (5th Gr. 1991). In this case, the
underlying facts were well within the Irvins' know edge prior to
the district court's entry of judgnent. However, the lrvins failed
to include these materials in any formof opposition or response to
t he Defendants' notion for sunmary judgnment. Although the Irvins
correctly point out that they were not represented by counsel for
approxi mately five nonths between March and August 2002, they were
represented by counsel, CGeorge Tucker, before the Defendants filed
their notion for sunmary judgnent and after the district court
subsequently granted the notion.?3

By denying the Irvins' notion for reconsideration, the
district court's decision is not manifestly unjust in |aw or fact,
nor does it ignore newy discovered evidence. The district court
reasonably determned that the facts in this case do not warrant
the extraordinary relief associated with the granting of a notion
for reconsideration. Therefore, the district court did not abuse
its discretion in denying the Irvins' Rule 59(e) notion.

1. Wether the Defendants' notion for sunmary j udgnent was based
upon factual m srepresentations.

The Irvins maintain that the judgnent dism ssing their case
was prem sed on representations of material facts that Defendants
knew to be false. Specifically, the Irvins point to two all eged

m srepresentati ons nade by Defendants: 1) that the Irvins had not

3 At no point during the pendency of this case have the Irvins
al l eged that any of their counsel were inconpetent or incapable of
pursui ng their case.
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identified any expert witnesses on issues of liability, causation,
or damages to support their clainms; and 2) that the Irvins had not
subm tted any expert reports. The Irvins refute these statenents,
arguing that even though the Irvins had not conplied with the
deadlines established by the court's scheduling order, the
Defendants were still in possession of "a wealth of expert
informati on and reports" establishing causati on and damages in the
form of responses to interrogatories and requests for production.
In addition, the Irvins contend that their interrogatory responses
identified experts they intended to use at trial.

Conversely, the Defendants argue that they have accurately
reported all the facts and circunstances supporting their notion
for summary judgnment, including the Irvins' failure toidentify any
expert wtnesses or provide expert reports on the issues of
liability, causation, and damages.

Summary judgnment i s appropriate where the underlying facts are
undi sputed, and the record reveals no evidence from which
reasonabl e persons mght draw conflicting inferences about the

facts. Prinzi v. Keydril Co., 738 F.2d 707, 709 (5th Cir. 1984).

The district court based its ruling on the finding that the Irvins
had not produced any nedical evidence, and therefore could not
establish that they suffered damages, an essential el enent of their
case. The district court cites Celotex, 477 U S. at 322-23, for
the rule that a conplete failure of proof concerning an essenti al

el enrent of the nonnoving party's case necessarily renders all other
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facts inmmaterial. |In addition, Fed. R Cv. P. 56 nandates that
summary j udgnent shall be entered agai nst a non-novant who fails to
set forth specific facts show ng that there is a genuine i ssue for
trial.

The Irvins did not deny or controvert the Defendants’
statenent of undisputed facts, including the representations nade
by the Defendants that the Irvins had not "identified any expert
W tnesses on issues of liability, causation, or danages" or
"submtted any expert reports to support their claim" For that
reason, those facts as stated were deened admtted. Uniform Local
Rul e, 56.2. However, in the event the noving party relates facts
inits summary judgnent notion that are untrue or inaccurate, and
the court subsequently relies on those msstatenents in naking its
decision, it would be inproper to allowthe noving party to benefit
in such a situation

After reviewing the record, it seens clear that the Irvins
indeed failed to provide either of the two itens as detailed by the
Def endant s. In its ruling granting the Defendants sumary
judgnent, the district court appears to have inadvertently
br oadened what the Defendants related in their summary | udgnent
nmotion. Specifically, the court states that the Irvins failed to
produce "any nedi cal evidence." (Enphasis added). The Irvins did

in fact respond to witten interrogatories as well as provide

14



opposi ng counsel copies of treating physician reports.* However,
whil e these discovery responses nmy have constituted nedical
evi dence, the Defendants did not state that the Irvins failed to
provi de evidence, but rather that the Irvins had not produced

expert witness lists or expert reports.® The real problemfacing

the Irvins is their basic failure to include this evidence in any

formof opposition to the Defendants’ summary judgnent notion. As

such, the district court’s granting of the Defendants’ notion was
properly based on true and correct statenents of fact.

[11. Whether the district court ever reached the issue of the
Def endants' notion for involuntary dismssal, and if so,
whet her the granting of the notion was an abuse of discretion.
The Irvins insist that the district court based its ruling on

the Irvins' failure to conply with the court's scheduling order.

They argue that although the district court characterized its

dism ssal of the Irvins' case as a grant of sunmary judgnent, the

court's rationale for its decision “is nore properly viewed as an

i nvol untary sanction dism ssal" under Fed. R Cv. P. 16(f), 37(b),

and 41(b) for a party's failure to appear at a pretrial conference,

obey discovery orders, or prosecute an action. In response, the

Def endants argue that the district court never ruled on their

4 The interrogatory responses were not identified in the
record.

> The treating physician reports submtted by the Irvins woul d
nmost certainly not satisfy the requirenents established by Rule
56(c) and 56(e) for sworn, authenticated sunmary judgnent evi dence.
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motion to dismss, but if the court had, involuntary dism ssal
woul d be appropriate.

Based on a review of the district court's ruling, it appears
clear from the reasons the district court articulates that its
decision was premsed solely on the failure of the Irvins to
respond to or oppose the Defendants' notion for summary judgnent.
The summary judgnent ruling states that because the Irvins could
not "establish that they suffered damages, an essential el enment of
their case[,] Defendants are entitled to summary judgnent as a

matter of |aw In addition, the district court specifically
states that it found it "unnecessary . . . to consider the
alternative notion to dismss." Therefore, the Irvins' third and
final issue on appeal is wthout nerit.
CONCLUSI ON
Having carefully reviewed the record of this case, the
parties' respective briefing and argunents, and for the reasons set
forth above, we affirm the district court's granting of the
Def endants’ notion for summary judgnent and its subsequent deni al

of the Irvins’ Rule 59(e) notion to alter, anend, or reconsider.

AFF| RMED.
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DENNI'S, G rcuit Judge, dissenting:

“Rule 59 gives the trial judge anple power to prevent what he
considers to be a mscarriage of justice.”® Wen a party noves to
alter or anmend a judgnent under Rule 59(e), a district court is
obligated to bal ance carefully the need for finality with the need
to render a just decision on the basis of all the facts.’” That
obligation is increased “when the judgnent, absent anendnent,
creates or results in a manifest injustice.”® In this case, the
need to render a just decision outweighed the need for finality,
but the court did not render a just decision.

I nstead, the district court provided no indication that it
even consi dered the additional evidence that plaintiffs submtted
with their Rule 59 Mdtion.® The district court, however, for the
reasons di scussed below, was obligated to consider the additional

evi dence. Accordingly, we should remand this case to the district

611 Wight, Mller, & Kane, Federal Practice and Procedure:
Cvil 2d § 2803 (1995).

‘Edward H. Bohlin Co., Inc. v. Banning Co., Inc.6 F.3d 350,
355 (5th Cr. 1993).

812 Janes Wn ©Mwore et al., More's Federal Practice 8
59.30[5][a][Vv] (Matthew Bender 3d ed. 2003).

°Even if, as a technical matter, the district court considered
the additional evidence, its opinion provides no analysis or
di scussion of that evidence. Accordingly, | agree with the
majority that, for purposes of this appeal, we should review the
judgnent as if the district court did not consider the evidence
attached to the Rule 59 notion.
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court with orders to consider plaintiffs’ additional evidence and
reconsi der the sunmary judgnent in |ight of that evidence. Because
the majority opinion does not require such a reconsideration, |
respectfully dissent.

The Irvins submtted a Rul e 59(e) notion to the district court
t hat contai ned evi dence that had not been presented to the district
court previously. Specifically, it contained reports fromlrvin’'s
treating physicians that had been submtted in response to
defendants’ Interrogatories and Requests for Productions of
Docunents as well as an affidavit fromlrvin.

The majority reviews the district court decision “as if the
district court did not <consider the additional mterials,”
inplicitly holding that the district court did not abuse its
discretionin failing to consider the materials.® Considering the
uni que and extraordinary history of this case, however, | believe

that the district court’s failure to consider this i nformati on was

The mmjority states that we should review the district
court’s Rule 59 decision de novo if the court considered the
addi tional evidence, but only for an abuse of discretionif it did
not consi der the additional evidence. This approach is incorrect.
W review the district court’s decision to consider the new
evi dence for an abuse of discretion. Fletcher v. Apfel, 210 F.3d
510, 512 (5th G r. 2000). However, we review the actual challenge
to the sunmary judgnent on its nerits de novo because that
determ nation is an issue of |aw ld.; see also Perez v. Aetna
Life Ins. Co., 150 F.3d 550 (6th Cr. 1999) (en banc) (stating that
“when the Rule 59(e) notion seeks review of a grant of sunmary
judgnent, . . . we apply a de novo standard of review'); 12 Janes
Wn Moore et al., More's Federal Practice 8 59.54[4][e] (Matthew
Bender 3d ed. 2003).(“[I]f the [Rule 59(e)] notion sought
reconsi deration of a grant of summary judgnent, the appellate court
Wil reviewthe matter de novo.”).
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a msuse of judicial discretion.

As this court has explained in Lavespere Vv. Niagara Machi ne
& Tool Woirks, Inc.,® when a party “seeks to upset a summary
judgnent on the basis of evidence [that the party] failed to

introduce ontinme,” the district court is obligated to weigh, inter
alia, several factors in deciding whether to admt the evidence:
(1) the reasons for the noving party’s default, (2) the inportance
of the omtted evidence to the noving party’s case, (3) whether the
evi dence was avail able to the novant before the non-novant filed
the summary judgnent notion, and (4) the likelihood that the
nonnmoving party wll suffer unfair prejudice if the case is
reopened. 2

These factors, it should be noted, are sinply illustrative and
not exhaustive.®® |n particular, the Lavespere court utilized this
framework, not to limt the scope of Rule 59(e), but to explain
that Rule 59(e) notions provide the district court wth
“consi derabl e discretion” and that they are “not controlled by the
sane exacting substantive requirenents as Rule 60(b) npotions.”

Because Rul e 59(e) notions are subject to nmuch nore stringent tine

requi renents than Rule 60(b) notions, Rule 59(e) notions provide

11910 F.2d 167 (5th Gr. 1990).
12Gee id. at 174.

13See id. (noting that the district court shoul d consi der these
four factors “anong other things”).

14See i d.
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relief for the novant on grounds at |east as broad as Rule 60
notions.*® Rule 59(e), therefore, provides district courts with the

power to consider equitable factors and provide relief for “any .

reason justifying relief fromthe operation of the judgnent.”?1®

The equitable considerations under Rule 59(e) weigh in
plaintiffs’ favor when one considers the uni que facts of this case.
Specifically, (1) the Irvin's “default” resulted, not through any
fault of their own but because of egregious |awer m sconduct
causing themvirtually total deprivation of representation and the
benefits of the adversary system of justice; (2) the omtted
evi dence was essential to the Irvin's case; (3) the evidence was
made avai |l abl e t o def endant s- novants before they filed their notion
for sunmary judgnent; and (4) defendants in this case would not
have been prejudiced by an introduction of the evidence because
plaintiffs had al ready provided themw th the evidence.

First, the plaintiffs did not present the evidence to the

15See id.; see also Smith v. Mrris & Manning, 657 F. Supp 180,
181 (S.D.N.Y 1987) (Wien filing a notion under Rule 59(e), “[a
party] need not neet the sonewhat stringent requirenents of Rule
60, which is ainmed at protecting the finality of judgnments from
bel ated attack.”).

*See Fed. R Civ. P. 60(b)(6); see also Liljeberg v. Health
Services Acquisition Corp., 486 U S. 847, 863-64 (1987) (noting
that Rule 60(b)(6) provides district courts wth ®“authority
adequate to enabl e themto vacate judgnents whenever such action is
appropriate to acconplish justice,” but that such power shoul d only
be used in “extraordinary circunstances.”) (internal quotations
omtted).
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district court initially, through no fault of their own, but
because they were subjected to attorney conduct and inaction so
egregious that it “amounted to nothing short of |eaving [them
unrepresented.” Wiile it is true that a district court has the
discretion to refuse to use Rule 59 to “rescue” a plaintiff from
sinpl e negligence, or a “blunder” by his attorney,!® the facts of
this case go far beyond a sinple blunder by a plaintiff’s attorney.
The conduct of the Irvins' attorneys in this case constitutes
“neglect so gross that it is inexcusable.”?®

The district court inposed five discovery deadlines between
March 15th, 2002 and August 1st, 2002 on which plaintiffs were
obligated to act. They were required to produce current mnedica
reports and rel eases by March 15th. They were required to obtain
all existing discovery fromother counsel of record by April 30th.
They were required to propound additional non-repetitive discovery
by My 3lst. They were required to file a list of treating
physi ci ans and all other experts with the court by July 1st. They
were required to submt their nmedical expert reports by August 1st.
The plaintiffs were literally without counsel during the entire
period spanni ng these deadlines. |ndeed, the counsel that had been

representing them previous to those deadlines withdrew-w th the

Y"Boughner v. Secretary of HEW 572 F.2d 976, 977 (3rd Cr.
1978) .

8See Lavespere, 910 F.2d at 173.

Boughner, 572 F.2d at 978.
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court’s perm ssion-the day before the first deadline. In short,
the Irvins were conpl etely wi thout counsel —a situation permtted by
the district court—during the period of tinme that assistance of
counsel was npbst crucial to the Irvins' case.?

Both the district court and the majority opinion mnimze the
i npact of the Irvins’ lack of counsel during this critical period.
They note that George Tucker enrolled as the Irvins' counsel on
August 22nd and represented them when defendants filed their
summary judgnent notion on August 30th. This “representation,”
however, was virtually non-existent. Fromthe record, it appears
that all Tucker did on behalf of the Irvins was attend one status
conference. He filed no papers with the court in response to the
summary judgnent notion and noved to withdraw fromrepresentation
of plaintiffs five days after the court granted summary judgnent.

At least one other circuit recognizes that an attorney’s
i nacti on over a sustained period can be so detrinental to a client
as to constitute “neglect so gross that it is inexcusable.”?
Specifically, the Third GCrcuit has held that it is an abuse of
discretion for a district court to refuse to grant a party relief
under Rule 60(b) when that party’ s attorney engages in “egregi ous

conduct [that] anmount[s] to nothing short of leaving his clients

20Thi s consideration is even nore inportant in a conplex toxic
tort case such as this one in which the court cannot expect a | ay
person to understand the issues of nedical causation and the
necessity of expert testinony to prove the case.

2'Boughner, 572 F.2d at 978.
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unrepresented.” 22

The notion in front of us today presents such egregious
conduct. Plaintiffs wereliterally without enroll ed counsel during
the nost critical stages of the proceedings in a factually conpl ex
case. Although it is true that at an earlier stage of the case the
plaintiffs were represented by a | awer who col |l ected the evi dence
in question and submtted it to the defendants, the plaintiffs were
conpletely w thout counsel during the critical period when that
evi dence could have been presented to the court. Upon obtaining
counsel again, plaintiffs imediately filed the present Rule 59
Motion and submtted the required evidence.

Second, the omtted evidence was critical to the Irvin' s case
because the evidence, had the court accepted it, arguably creates
a dispute of material fact that would have allowed the Irvins to
defeat summary judgnent. Therefore, the second Lavespere factor

al so weighs in the Irvins' favor.?

25ee id. at 977. As noted above, Boughner was deci ded under
Rule 60, not Rule 59. To the extent this distinction nmakes a
difference, it works in favor of the plaintiffs here because, as
expl ai ned above, a party should obtain district court relief nore
easily under Rule 59 than Rule 60. See Lavespere, 910 F. 2d at 173-
74 (noting that Rule 59 “is not controlled by the sane exacting
substantive requirenents” as Rule 60); see also, supra, notes 8-11
and acconpanyi ng text.

2The majority i nplies that sunmary judgnent nmay be appropriate
even if the district court were to consider the additional
evidence. Specifically, the magjority asserts in footnote 5 that
“[t]he treating physician reports submtted by the Irvins would
nmost certainly not satisfy the requirenents established by Rule
56(c) and 56(e) for sworn, authenticated summary |udgnent
evi dence.” This issue is not as clear-cut as the mpjority
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Finally, the defendants would not be prejudiced by the
adm ssion of this evidence because the plaintiffs provided
defendants with the relevant information in Septenber of 2000
al nost two years before defendants filed their summary judgnent
notion.? Accordingly, the district court woul d not have harned t he
def endant s by accepti ng and consi dering the evidence submtted with
the Rule 59 notion.

In short, proper application of the factors that this court
has instructed district courts to use in deciding whether to

consi der additional evidence submtted with a Rul e 59 noti on shoul d

i ndi cates. Though sworn affidavits are the typical evidence used
to counter notions for summary judgnent, “Rule 56 does not require
that a noving party support its notion with affidavits.” Salas v.
Carpenter, 980 F.2d 299, 304 (5th Cr 1992) (citing Cel otex Corp.
v. Catrett, 477 U S. 317, 323 (1986)). I nstead, Rule 56(c)
specifically states that the court shoul d consider “the pl eadi ngs,
depositions, answers tointerrogatories, and adm ssions on file” in
addition to affidavits when ruling on a notion for sumary
judgnent. The record in this case establishes that these treating
physi ci an reports were included in responses to interrogatories by
the defendants. It is not clear how the totality of the evidence
wll bear on the notion for summary judgnent. Such a deci sion
should be for the district court in the first instance after it
properly considers the evidence submtted with the Rul e 59 noti on.
See, e.g., Boughner, 572 F.2d at 979 (remanding case to district
court for reconsideration after reversing district court denial of
appellant’s Rule 60 notion).

24 It is also worth noting in this context that the district
court has presided over many other cases involving this sane
chemcal spill. In exercising its discretion in deciding whether
to consider plaintiffs’ additional evidence, the district court
shoul d have al so considered the |ikelihood, based onits experience
in these other cases, that plaintiff’s additional evidence was
relevant to the nerits of the summary judgnent notion.
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have led the district court to consider the evidence.?

There is, of course, a need for finality of judgnents.
However, in an extraordi nary case such as this—where plaintiffs had
evi dence arguably sufficient to survive summary judgnent, submtted
t hat evidence to defendants, and failed to provide the evidence to
the court in atinmely manner due only to a conpl ete abandonnent by
the legal system-the district court msused its discretion in
denying the Rule 59(e) notion wthout considering the relevant
evi dence submtted with it.

Accordingly, | would vacate the summary judgnent and renmand
this case to the district court with instructions to consider the
evidence that plaintiffs submtted with their Rule 59 notion before
acting on the notion.

Respectful ly, | dissent.

2To the extent that judicial econony is also a factor in a
Rul e 59 analysis, it is also worth noting that the district court
coul d have accepted the evidence with al nost no additional burden.
It sinply had to reviewwhat the plaintiffs submtted with the Rule
59 noti on.
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