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EMILIO M. GARZA, Circuit Judge:

In United Sates v. Bird (“Bird I”) this Court held that the Freedom of Access to Clinic
Entrances Act (FACE) isavalid exercise of Congress s authority under the Commerce Clause. 124
F.3d 667, 678 (5th Cir. 1997). Notwithstanding that holding, the district court in the present case
held that under United States v. Morrison, 529 U.S. 598 (2000) “passage of [the FACE Act] was
beyond Congress Commerce Clause authority.” United Statesv. Bird, 279 F. Supp. 2d 827, 838

(S.D. Tex. 2003).



We do not find that the Supreme Court’ sdecision in Morrison materialy affects our holding
in Bird I.* Our decision in that case is therefore binding.? Cf. United States v. Pettigrew, 77 F.3d
1500, 1511 n.1 (5th Cir. 1996) (“While. . .one pandl of this Court is generally powerlessto overrule
the previous decision of another pandl . . ., an exception to this rule arises when there has been an
intervening decision by the United States Supreme Court overriding the earlier decision.”).

Accordingly, we VACATE thedistrict court’ sorder and REMAND for further proceedings

not inconsistent with this opinion.

! Wenotethat this conclusion accordswith the post-Morrison decisions of our sister circuits.
See United Statesv. Gregg, 226 F.3d 253 (3d Cir. 2000), cert. denied 523 U.S. 971 (2001); Norton
v. Ashcroft, 298 F.3d 547 (6th Cir. 2002), cert. denied, 537 U.S. 1172 (2003).

2 This Court’s decision in Bird | involved an application of 18 U.S.C. § 248(a)(1), the
subsection of FACE addressing acts of violence and intimidation. The present appeal involves an
application of 18 U.S.C. § 248(a)(3), the subsection of FACE addressing destruction of and damage
to property. Neither the parties nor the district court, however, suggest any variance in Commerce
Clause analysis between these two subsections.
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DeMOSS, Circuit Judge, dissenting:

In March 2003, Bird drove a van through the front door of a
Pl anned Parenthood facility in Houston, Texas. A federal grand
jury indicted Bird on one count of violating 18 U . S.C. § 248(a) and
(b)(2). Bird filed a pretrial notion to dism ss the indictnent,
cont endi ng t hat Congress i nperm ssi bly exceeded its power under the
Comrerce Cl ause when it enacted FACE and citing the Suprene Court’s

decision in United States v. Mrrison, 529 U S. 598 (2000), as

effecting a change in the Coormerce C ause anal ysis that now renders

nmoot our previous decision in United States v. Bird, 124 F.3d 667

(5th Gr. 1997) (“Bird 1”). The district court agreed and granted
Bird s notionto dismss the indictnent, concluding that its ruling
was in line with the Suprenme Court’s decisions in both United

States v. Lopez, 514 U. S. 549 (1995), and Morrison.

On  appeal, the Governnent argues the district court
incorrectly concluded that the Suprene Court’s decisionin Mixrison
preenpted this Court’s previous decision in Bird |I.® Meanwhile,
Bird maintains that Mrrison clearly rejected the “national
comercial market” theory of aggregation espoused in Bird I and
argued here by the CGovernnent. The majority has concluded that

Morrison does not “materially affect[]” our decision in Bird I.

3While the Government may be correct in its argument that each circuit court to have
addressed this issue has upheld FACE as a constitutional exercise of Congress's powers under the
Commerce Clause, it is critical to point out that only two circuits have engaged in such an anaysis
post-Morrison. See Norton v. Asheroft, 298 F.3d 547, 556 (6th Cir. 2002); United Statesv. Gregaq,
226 F.3d 253, 261-67 (3d Cir. 2000).
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As a prelimnary matter, | incorporate by reference here the
di scussion and reasons | offered in ny dissent inBird|. 124 F.3d
at 685-92. Because | believe the holding in Mirrison dictates even
nmore clearly that Congress exceeded its Commerce Cl ause authority
when it enacted FACE, | again respectfully dissent.

Just as Lopez, the then nost recent Suprenme Court exegesis on
the bounds of Congress’s Commerce C ause authority, guided this
court in Bird I, so too Murrison charts our course here.
| . The reqgul ated activity is intrastate and noncommerci al .

The Suprenme Court’s decision in Lopez set forth three broad
categories under which Congress <could regulate intrastate
activities through its Commerce Cl ause powers. 514 U S. at 558.
The third category, and the one at issue here, provides that
Congress can regulate certain intrastate activities that have a
substantial effect on interstate conmmerce. Id. at 558-59. I n
Lopez, the statute made the subject of the Court’s review was the
@un- Free School Zones Act of 1990 (“GSA’), a crimnal statute that
made it a federal offense to knowi ngly possess a firearmin a
school zone. See 18 U S.C. 8§ 922(q)(1)(A) (1994). The Court
determ ned that the GSA was “a crimnal statute that by its terns
has nothing to do with ‘commerce’ or any sort of economc
enterprise, however broadly one m ght define those terns.” 1d. at
561. Accordingly, the Lopez Court concluded that the GSA was
unconstitutional in part because it regulated an activity that was

noneconom ¢ and therefore could not be justified under the third
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prong of Congress’s Commerce Cl ause authority. [d. at 551, 560-61

(noting that “[e]l]ven Wckard [v. Filburn, 317 U S 111 (1942)],

whi ch is perhaps the nost far reaching exanple of Comerce C ause
authority over intrastate activity, involved economc activity in
a way that the possession of a gun in a school zone does not”),
566.

Then, in Mrrison, the Suprene Court again was faced with a
federal statute, the Viol ence Agai nst Wonen Act (“VAWA"), 42 U. S. C
§ 13981, that sought to regulate crimnal activity, this tinme in
the form of gender-notivated violence. The Court first observed

that “a fair readi ng of Lopez shows that the nonecononic, crimnal

nature of the conduct at issue was central to our decision in that
case.” 529 U S. at 610 (enphasis added). The Morrison Court
further explicated that requiring the regulation to be of an
econom c activity is essential tothe limtations set forth in the
Comrerce C ause, noting that “Lopez’s review of Commerce O ause
case | aw denonstrates that in those cases where we have sustai ned
federal regulation of intrastate activity based upon the activity's

substantial effects on interstate comerce, the activity in

question has been sonme sort of econom c endeavor.” |1d. at 611

(enphasi s added) (citing Lopez, 514 U S. at 559-60)). Using the
| ack of an economic elenent in the activity being regulated as
partial justification, the Court subsequently struck down VAWA as
an i nperm ssi bl e exerci se of Congress’s Commerce C ause. Mrrison,

529 U.S. at 617-18.



As in Lopez and Morrison, the crimnal activity at issue here,
the intentional damagi ng and destroying of a facility that provides
reproductive health services, is neither an economc nor a
comercial activity. To so conclude is not a novel interpretation
of the statute or the underlying conduct, as the question of howto
define the activity proscribed by FACE was previously answered by
this court in Bird|. This court expressly stated that FACEis “a

federal crimnal statute regulating intrastate, noncomerci al

conduct.”* 124 F.3d at 675. Therefore, the anal ysis here enbraces
the binding determnation that the regul ated conduct in this case
IS noncommercial in nature.

The Court in Mrrrison further suggested that Congress could
not, in the absence of a regulated activity which is econom c or
comercial, sinply exercise a general police power, stating:

The regul ati on and puni shnent of intrastate viol ence that

is not directed at the instrunentalities, channels, or

goods involved in interstate comrerce has al ways been t he

province of the States. | ndeed, we can think of no
better exanple of the police power, which the Founders

deni ed the Nati onal Governnent and reposed in the States,

t han t he suppression of violent crinme and vindi cation of

its victins.

529 U.S. at 618 (internal citation omtted). Mor eover, as the

* In sustaining the statute’ s constitutionality, however, the court reasoned that L opez could
not be read as requiring that the regulated activity be, at a minimum, commercial. 124 F.3d at 675.
The Bird | majority aso observed that Congress could have ensured that FACE reached only those
activities which substantially affect interstate commerce either by including ajurisdictional element
or throughitsown legidative findings. 124 F.3d at 675. It was conceded that FACE did not contain
a jurisdictional element; thus, the Bird | mgority premised its conclusion that FACE was
constitutional based on the congressiona findings that abortion-related services were part of a
“national commercial market.” 1d. at 678-82.
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Court in Lopez noted: “Under our federal system the ‘States
possess primary authority for defining and enforcing the crimnal
law.”” 514 U.S. at 561 n.3 (internal quotation marks and citations
omtted). Congress itself has noted that state statutes, including
crimnal trespass, crimnal contenpt, disorderly conduct, resisting
arrest, and unl awful assenbly are nore than adequate to address the
activities sought to be regulated by FACEE See H R Rep. No 103-
306, at 22 (1993), reprinted in 1994 U S.C C A N 699, 717.

Because Congress does not have a general police power, it
surely cannot have the authority to define as crimnal conduct
under federal |law private acts that are intended to interfere with
anot her person’s exercise of sonme constitutional right, whether
that right is to be free from gender-based viol ence as in VAWA or
to choose to access reproductive health services, such as aborti on,
as in FACE.® Purely crimnal activities that are not prem sed in
economc or comercial contexts are subject to an entirely
different schenme of congressional regulations, none of which is
justifiable under the Commerce C ause.

1. Mrrison expressly precludes the aggregation of
noncomrercial, crimnal activity.

Having concluded that the crimnal, intrastate activity

proscribed by FACE is neither commercial nor economc in nature,

®> While the Fourteenth Amendment prohibits states from denying individual s constitutional
rights, such protection does not extend to acts of private parties or entities. Civil Rights Cases, 109
U.S. 3, 20-26 (1883).
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this analysis focuses on how the Suprene Court’s decision in
Morrison expressly rejects the contention that such activity can be
aggregated in order to create a substantial effect on interstate
conmer ce.

Morrison refutes the concept of an aggregate effect on a
nati onal market when the conduct proscribed is violent crimna
conduct . 529 U. S. at 615-109. As a prelimnary matter, the
Comrerce Clause nmay not reach noneconomc activity that only
affects commerce through a “but-for” causal chain. ld. at 613
The Morrison Court expl ai ned:

The reasoning that petitioners advance seeks to follow

the but-for causal chain fromthe initial occurrence of

violent crinme (the suppression of which has al ways been

the prine object of the States' police power) to every

attenuat ed effect upon interstate conmerce. |If accepted,

petitioners’ reasoning would allow Congress to regul ate

any crinme as |l ong as the nationw de, aggregated i npact of

that crime has substantial effects on enploynent,

production, transit, or consunption. |Indeed, if Congress

may regul ate gender-notivated violence, it would be able

to regulate nurder or any other type of violence since

gender-notivated violence, as a subset of all violent

crinme, is certain to have |esser economc inpacts than

the larger class of which it is a part.

ld. at 615.

Wiile Bird | concluded that Wckard, reaffirmed by Lopez
permts the aggregation of intrastate, nonconmercial activity, the
Suprene Court’s nore recent decision in Mrrison expressly
forecl oses any such aggregation. Specifically, the Suprenme Court
announced: “We accordingly reject the argunent that Congress may

regul at e noneconom c, violent crimnal conduct based sol ely on that
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conduct’s aggregate effect oninterstate comerce. The Constitution
requires a distinction between what is truly national and what is
truly local.” 1d. at 617-18 (citing Lopez, 514 U. S. at 568). This
holding in Mrrison clearly underm nes the reasoning enpl oyed by
Bird I, in which this court determned that under Wckard's
aggregation theory, “there can be no question that Congress is able
to regul ate noncommercial, intrastate activity that substantially
affects interstate comerce.” 124 F.3d at 676. It follows,
therefore, that Morrison’s limtation of the aggregation principle,
necessarily conpels a finding that Congress exceeded its Comrerce
Cl ause authority when it enacted FACE, thus elimnating Bird |I’s
precedential value as it relates to this concept.
CONCLUSI ON

In sum FACE, as interpreted now in light of Mrrison,
represents another effort by Congress to dismantle the federali st
foundati on upon which this country was designed to function. The
regulation of purely intrastate, noneconomc, noncommerci al
crimnal activity that is not essential to a broader regulatory
schene surely cannot be wthin Congress’s purview. To uphold the
constitutionality of this statute in the face of the teachings
provided by Lopez and Mrrison not only ignores the precedents
est abl i shed by both of these decisions, but also essentially grants
to Congress the unfettered authority to govern in areas the Franers
contenpl ated would be regulated only by the states. Because |

believe the Constitution and the Suprene Court disallowthe result
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reached by the majority’s holding, | respectfully dissent.
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