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Appeal fromthe United States District Court
For the Southern District of Texas

Before H G3 NBOTHAM DENNI'S, and CLEMENT, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

In June 2003, a federal district court granted sumary
judgnent in favor of the defendant, State Farns Ll oyds, hol ding,
inter alia, that the Fiesses’ Honmeowners Form B (HO-B) policy did
not cover nold contam nation. The Fi esses appeal ed, claimng that
t he ensui ng-1o0ss provision did cover such nold contam nation, and
urging that, in any event, the nold contam nation was al so covered
by an excl usi on-repeal provision for plunbing and HVAC | eaks.

On Decenber 7, 2004, this court declined to consider the
Fi esses’ excl usi on-r epeal ar gunent , noting that we | acked

jurisdiction to address the issue due to a defect in the Fiesses’



Notice of Appeal.! |In that sane opinion, this court certified the
ensui ng-1oss question to the Suprene Court of Texas, thus:

Does the ensuing | oss provision contained in Section |-

Excl usions, part 1(f) of the Honeowners Form B (HO B)

i nsurance policy as prescribed by the Texas Depart nent of

| nsurance, effective July 8, 1992 (Revised January 1,

1996), when read in conjunction with the remai nder of the

policy, provide coverage for nold contam nati on caused by

wat er damage that is otherw se covered under the policy?
On August 31, 2006, the Suprene Court of Texas issued its opinion
in response to our certified question, holding that the ensuing-
| oss provision did not provide coverage for nold contan nation.?
In light of this decision by the Suprenme Court of Texas, the
judgnent of the district court is

AFF| RMED.

The factual circunstances and procedural history of this case are fully
recounted in our published opinion certifying the question. Fiess v. State
Farm Ll oyds, 392 F.3d 802 (5th Gr. 2004).

2See Fiess v. State Farm Ll oyds, 202 S.W3d 744 (Tex. 2006).
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