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Appeal fromthe United States District Court
for the Southern District of Texas

Before JOLLY and WENER, Circuit Judges, and ROSENTHAL, District
Judge. ”

E. GRADY JOLLY, G rcuit Judge:

Enpl oyees of an i nsurance conpany conpl ai n t hat t he defendants
violated their rights under the Enpl oyee Retirenent | ncone Security
Act (“ERISA’), 29 U S.C. 88 1001 et seq., by failing to discharge
them when the conpany faced immnent dissolution and by
mal adm ni stering their retirenment benefit plan. They argue that,
through their ERI SA violations, the defendants denied them the
opportunity to receive enhanced retirenent benefits. W find no
viol ation of ERISA, and thus affirmthe district court’s dism ssal
of all clains.

I

Plaintiffs-Appellants were enployees (collectively, the
“Enpl oyees”) of Enpl oyers Casualty Conpany (“ECC’) and participants
in ECC s Enploynent Retirenent Plan (the “Plan”), a pension plan
governed by ERISA. In Qctober 1990, ECC was suffering financia
difficulties. It inplenented a reduction in force and anended the
Plan to allow certain participants to receive enhanced retirenent

benefits (“Enhanced Benefits”). A participant qualified for

" District Judge of the Southern District of Texas, sitting by
desi gnation



Enhanced Benefits if he or she: 1) was selected for term nation
bet ween October 1 and Decenber 31, 1990 (“First Wndow') for the
stated reason of workforce reduction or job elimnation; 2)
satisfied certain age and service requirenents; and 3) filed a
witten election to receive such benefits with the commttee
adm ni stering the Plan.

Because of continuing financial difficulties, on Mrch 9,
1992, a Texas state court placed ECC under the control of a
conservator, the Texas Conm ssioner of Insurance. The conservator
engaged Coopers & Lybrand (“Coopers”) to provide nanagenent
services to ECC

There was no econom ¢ turnaround. ECC agai n anended the Pl an
on May 1, 1992, retroactively extending the tinme during which a
participant coul d becone eligible for Enhanced Benefits to incl ude
the period from January 1 through Decenber 31, 1992 (*Second
W ndow’). Financial problens persisted, and, on Novenber 11, 1992,
ECC anended the Plan to extend the eligibility period to Decenber
31, 1993 (“Third Wndow’). On Decenber 10, 1993, the ECC Board of
Directors adopted a final anmendnent to the Plan, freezing the Plan
as of Decenber 31, 1993 (“Freeze Anendnent”). (No one who was not
already a participant on that date could thereafter becone a
participant, and no further increases in accrued benefits for
existing participants could occur.)

As of Decenber 1993, about 238 enpl oyees were eligible for
Enhanced Benefits, ninety percent of whom were term nated by
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Decenber 31 (under the authority of ECC officers and Coopers &
Lybrand). Approximately 25 eligi ble enpl oyees were not term nated
by Decenber 31, and thus were not allowed to receive the Enhanced
Benefits for which they woul d have qualified. All of the Enpl oyees
were in this latter group, and several of them had specifically
asked that their enploynent be term nated on or before Decenber 31
Al nost every ECC officer who satisfied the age and service

requi renents for Enhanced Benefits arranged to be term nated before

Decenber 31, 1993 -- including sone whose duties were not
elimnated. |In sone cases, term nated enpl oyees were then rehired
as i ndependent contractors. The Enpl oyees were not given this

opportunity.

On Novenber 23, 1993, in anticipation of a receivership order,
the Comm ssioner appointed Jack Wbb as the Special Deputy
Recei ver. The Comm ssioner instructed Wbb to create “a detailed
activity plan that projects the expected fees, expenses, and
tinelines required to close the ECC estate.” Webb was al so
required to review personnel and retain only those essential to
i qui dating the conpany.

On January 6, 1994, the Texas court w thdrew the conservator
and appointed the Conm ssioner as tenporary receiver, at which
poi nt Coopers’s role as consultant ceased. On this date, ECC s
corporate existence also ceased, the conpany becane ECC in
Recei vership (“ECCR’), and the Enpl oyees were immedi ately hired to
perform services for ECCR By order dated February 11, 1994, the
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Comm ssi oner becane permanent receiver. Over the course of 1994,
ECCR term nated all Enpl oyees’ enpl oynent.

Wi | e wi ndi ng down ECCR s operations, ECCRand its officers --
Jack Wbb and three others -- (collectively, “Receivership
Defendants”) liquidated the Plan’s assets in My 1996. The
Recei vershi p Def endants transferred sone of the Plan assets to The
Prudential | nsurance Conpany of Anmerica and Hartford Life | nsurance
(together, “lInsurer Defendants”), in exchange for annuities to fund
t he pensi on benefits of Plan participants. These annuities did not
i ncl ude Enhanced Benefits for the Enployees, but did include
Enhanced Benefits for enployees who had qualified and nade the
necessary elections under the terns of the Pl an. Excess assets
were transferred to ECCR, or otherw se used for purposes other than
the exclusive benefit of Plan participants, beneficiaries, and
adm ni strative expenses.

On Decenber 31, 1996, the Enployees filed a conplaint in the
Southern District of Texas, alleging various ERISA violations by
ECC, ECC officers, and Coopers (collectively, “Enpl oyer
Defendants”), as well as the Receivership Defendants, the Plan, and
the I nsurer Defendants.! Before responding to the conplaint, the

Recei vership Defendants filed for injunctions in the Texas state

Although the ternms “Oficer Defendants” and “Director
Def endants” were used interchangeably and collectively in notions
and responses bel ow, neither the pleadings nor the briefs indicate
any cl ai magainst the ECC Board of Directors. As such, we affirm
the district court’s decision to dismss the ECC directors as
parties to this action.



courts in which the recei vershi p proceedi ngs were bei ng conduct ed.
On Septenber 5, 1997, the federal district court adm nistratively
closed this case and granted the parties | eave to reinstate at such
time as they deened appropriate. The state district courts issued
t he requested i njunctions and orders prohi biting the Enpl oyees from
pursuing this cause of action. The Texas Court of Appeal s reversed
the |l ower courts and the Texas Suprenme Court denied a petition for
review. On June 21, 2000, the state district courts vacated al

i njunctions applicable to the Enpl oyees.

This case was reinstated on February 14, 2001, and was
referred to the magistrate judge for full pretrial nanagenent.
Defendants filed various notions to dismss and, after a period of
di scovery, the magistrate judge issued a recommendation that the
motions to dismss be granted. After the Enployees filed
obj ections, the magistrate judge revised her reconmmendation and
i ssued a suppl enental nenorandum The district court adopted the
revi sed recommendati on, and entered an order dism ssing all clains
agai nst all defendants.

The Enpl oyees filed a tinely notice of appeal.

|1
We review a dism ssal for failure to state a cl ai munder Fed.

R Gv. P. 12(b)(6) de novo. diver v. Scott, 276 F.3d 736, 740

(5th Gr. 2002). W now take up, in order, the Enpl oyees’ clains

that: 1) the Enpl oyer Defendants violated ERISA § 510, 29 U S. C

8§ 1140, by failing to term nate the Enployees; 2) the Enployer
6



Def endants breached their fiduciary duty to the Enployees under
ERI SA § 404(a)(1), 29 U.S.C. § 1104(a)(1), by failing to term nate
them 3) the Receivership Defendants breached their fiduciary duty
to the Enployees by failing to admnister the Plan in accordance
with ERISA's anti-cutback provision, § 204(g)(1), 29 US.C 8§
1054(g)(1); 4) the Receivership Defendants breached their fiduciary
duty to the Enpl oyees by transferring Plan assets in violation of
ERI SA § 406(a)(1)(D, 29 U S. C. § 1106(a)(1)(D; and 5) the Plan
and the I nsurer Defendants are properly named as defendants to this
action as necessary parties (although neither is charged wth
violating any rights of the Enpl oyees).
A

We first consider whether the Enployees state a valid claim
agai nst the Enpl oyer Defendants under ERI SA § 510, for failure to
termnate them so as to nake the Enpl oyees eligible for Enhanced
Benefits.? The district court, in adopting the magi strate judge’s
recommendation, found that the Enployees had not shown any

authority for a 8 510 claim based on the retention of the

2Section 510 reads in relevant part as foll ows:

It shall be unlawful for any person to discharge, fine,
suspend, expel, discipline, or discrimnate against a
participant or beneficiary for exercising any right to
which he is entitled under the provisions of an enpl oyee
benefit plan . . . or for the purpose of interfering with
the attai nnent of any right to which such partici pant may
becone entitled under the plan.

29 U S.C. § 1140.



cl ai mant s. Simlarly, it held that the Enployees nmade no
al | egati ons agai nst the Enpl oyer Defendants that inplicate the sort
of “unscrupul ous” behavior that § 510 was intended to prohibit.

The Enpl oyees chal |l enge the district court’s hol ding, arguing
that, given the lack of material business reasons to treat the
Enmpl oyees differently from their fellow enployees (who were
term nated by Decenber 31, 1993 per the job elimnation progran),
the failure of the Enployer Defendants to termnate them
constituted inperm ssible discrimnation under 8 510. They al so
seem to argue, if only inplicitly, that in prohibiting various
actions nmeant to interfere with pension benefit rights, § 510
prohi bits the passive act of retention for the sane purpose. The
Enpl oyees admt that there is no precedent for sustaining such
clains -- and that the statutory text speaks in terns of discharge
and other disciplinary actions -- but they seem to suggest that
this action nevertheless falls neatly within the general scope of
ERI SA.

To sustain a valid 8 510 claim an enployee nust show (1)
prohi bited (adverse) enployer action (2) taken for the purpose of
interfering with the attainnment of (3) any right to which the

enpl oyee is entitled. See Van Zant v. Todd Shi pyards Corp., 847

F. Supp. 69, 72 (S.D. Tex. 1994).° The Enpl oyer Defendants, like the

3Section 510 also applies to adverse actions taken for the
purpose of interfering with rights “to which such participant my
becone entitled under the plan.” The Enpl oyees’ only possi bl e hope
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magi strate judge, point to the absence of each of these el enents,

citing Perdue v. Burger King Corp., 7 F.3d 1251 (5th G r. 1993),

and Garavuso v. Show Corp. of Anerica Ind., Inc., 709 F. Supp. 1423

(S.D.Chio 1989), aff’'d 892 F.2d 79 (6th Gir. 1989).*

This Court held in Perdue that “[t] he prohibitions under the
statute do not extend per se to an enpl oyer who retai ns an enpl oyee
so as to avoid paynent of severance benefits under an ERI SA plan.”
7 F.3d at 1255. That is, there nust be sonme unscrupul ous conduct
or intentional act (such as harassnent or nefarious inducenent to

stay) on the part of the enployer. See, e.qg., id.; Wst v. Butler,

621 F.2d 240, 245 (6th Cr. 1980). Mor eover, ERI SA does not
require an enployer to calculate various enployees’ gains and
| osses upon termnation, and/or to termnate all enployees at a

given benefit |evel. See Van Zant, 847 F.Supp. at 72 (8 510 is

designed to prevent “unscrupul ous enployers from dischargi ng or
harassing their enpl oyees”). Here, there has sinply been a failure
to show the unscrupul ous conduct required for a 8 510 action
agai nst an enpl oyer.

Finally, it appears that the Enpl oyees neither had nor would
have becone entitled to any right such that 8 510 could cone into

play in the first place. This requirenent for “entitlenent” to a

lies in this | anguage, as they clearly had no existing enforceable
rights to Enhanced Benefits.

“The novelty of this sort of claimis borne out by the paucity
of apposite case | aw.



8§ 510 action is only satisfied if the enployer has prom sed the

enpl oyee a benefit that is eventually denied. MGnn v. H & H

Music Co., 946 F.2d 401, 405 (5th Cr. 1991). The Enpl oyees’
attenpt to distinguish MGann (as applying only to changes in
wel fare benefits) fails because it was the vesting of the right,
rather than the nature of the benefit, that was at issue in McGann.
We agree with the decision of the district court that the Enpl oyees
have not all eged that the Enpl oyer Defendants ever took any action
that resulted in a prom se of enhanced benefits; and so we concl ude
that they have not stated a claimfor a violation of 8§ 510 for this
reason and the other reasons to which we have all uded above.
B

W now turn to the question of whether the Enployer
Defendants’ failure to term nate t he Enpl oyees’ enpl oynent (thereby
allowing themto qualify for Enhanced Benefits under the Pl an) was
a breach of fiduciary duty under ERISA § 404(a)(1).°

The Enpl oyees admt that the Enpl oyer Defendants did not have
manageri al authority over the Plan assets, but assert that their
clains relate to a general fiduciary duty of the enployer, not the
specific duties of a plan adm ni strator. They nake no al |l egati ons,

however, of deceptive practices, msrepresentations, or other

SSection 404(a)(1l) requires a “fiduciary” to “discharge his
duties with respect to a plan solely in the interests of the
participants and beneficiaries.” 29 U S C 8§ 1104(a)(1).
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behavi or typically associated wth fiduciary breaches by enpl oyers

under ERISA, as required by Varity v. Howe, 516 U S. 489 (1996).

The Enpl oyees nevertheless argue that the district court
unduly narrowed the holding in Varity to require an elenent of
deception. In Varity, enployees sued an enpl oyer who had i nduced
themto give up their current jobs and to transfer to a failing
subsidiary wth repeated promses that benefits would be
unaf f ect ed. The Court found that the enployer went beyond its
enpl oyer function and acted as an ERI SA fiduciary when it msled
enpl oyees about the security of their benefits, and that these
enpl oyer actions violated those ERI SA fiduciary obligations. The
Varity court held -- and this is the point the Enpl oyees make --
t hat an enpl oyer can be a fiduciary under ERI SA even if it does not
manage pl an assets, solong as it acts with discretionary authority
respecting the plan’s adm nistration. Varity, 516 U S. at 498
(interpreting ERISA 8 3(21)(A)). Thus, the Enployees argue, the
Enmpl oyer Defendants’ authority over ordinary business decisions
provided sufficient connection to the Plan’s admnistration to
create fiduciary duties under ERI SA The duties were breached
when, for purely Plan benefit considerations rather than business
consi derations, the Enployees were not term nated.

The Enpl oyer Def endants contend, and we agree, that a decision
to termnate an enployee, who is also a Plan beneficiary, 1is

i nherently not fiduciary in nature. See H ckman v. Tosco Corp.
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840 F.2d 564, 567 (8th GCr. 1988) (defendant’s decision to
termnate enployee rather than carry him on payroll did not
directly affect the admnistration of the pension plan or its
assets).® Further, the Enployees msread Varity: the Varity
defendants intentionally connected enploynent-related statenents
(and actions) to benefit-related statenents. Here, the Enpl oyees
can only argue, at best, that a lack of a |legitimte business need
to retain them as enployees gives rise to a fiduciary
responsibility. Even if the Enployees’ allegations were true, the
Enmpl oyer Defendants are correct to enphasize this crucial
di stinction between the cases. See Varity, 516 U. S. at 505 (“We do
not hold . . . that [defendant] acted as a fiduciary sinply because

“an ordinary business decision turn[ed] out to have an

adverse inpact on the plan. (citation omtted)).

In sum no fiduciary duty was created or violated as between
the Enployer Defendants and the Enployees. The Enpl oyees’
reasoning logically leads to the untenable conclusion that the

exi stence of a severance plan makes any termnation decision a

fiduciary activity. Indeed, it is hard to imagine that ERI SA
“T1]t is the nature of the acts taken by an enployer -- not
the intent behind them -- that determnes in what capacity the

enpl oyer acted.” Long v. Excel Telecomm Corp., 1999 W. 1029088 at
*2 (N.D.Tex. Nov. 9, 1999) (even if rationale for firing was
pretext for preventing plaintiff fromexercising his stock options,
term nation decision occurred in enployer capacity, not fiduciary
capacity).
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fiduciary duties would ever require an enployer to fire its
enpl oyees.

Consequently, the Enployer Defendants have no liability in
this case.

C

Next we take up the Enpl oyees’ cl ai magainst the Receivership
Def endants. They argue that ERI SA's anti-cut back rul e applies, and
that the Receivership Defendants breached a fiduciary duty in
failing to admnister the Plan in accordance with that rule. The
“anti - cut back provision” provides that “[t] he accrued benefit of a
participant under a plan may not be decreased by an anendnent of
the plan.” ERISA § 204(g)(1), 29 US.C. § 1054(g)(1) (enphasis
added) .

In the district court, the Enployees apparently acknow edged
that “w ndow benefits,” such as the Enhanced Benefits here,
generally are not considered a permanent part of a plan, and thus
are not protected by the anti-cutback rule. The district court (in
a matter not addressed by the precedent of this circuit) considered
the Enployees’ argunent that the three anendnents to the Plan
relating to the “w ndow benefits” -- because they occurred in
consecutive tine periods -- created a reasonabl e expectation here
that the Enhanced Benefits were an ongoing plan feature, allow ng
such benefits to accrue to Plan nenbers, including the Enpl oyees.

The district court (per the magi strate judge’ s recommendati on)
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ultimately declined to determ ne whether the benefits had accrued
-- or whether the anti-cutback rule applied -- because the
Enpl oyees had not all eged the essential elenents required to pl ead
a clai munder the anti-cutback rule in that they had not qualified
for Enhanced Benefits under the Plan. Specifically, the Enpl oyees
did not file the required witten election to forego severance pay
i n exchange for the Enhanced Benefits as the Plan required.’” Thus,
no benefits coul d have accrued to such non-conpl yi ng benefici ari es.

The Enpl oyees, however, cite their First Amended Conpl aint as
sufficiently alleging that the Enhanced Benefits had accrued
because t hey arose fromconsecutive anmendnents, relying on Treasury
Regul ation 8§ 1.411(d)-4(c)(1) for support of their theory.® Wen
the Receivership Defendants pronul gated the Freeze Anendnent and
its qualification deadline, therefore, they violated the anti-
cutback rule and their fiduciary duties to followthe Plan’s terns.
Further, a reliance on the Plan’s witten election provision is,

according to the Enployees, an extrene and neani ngl ess formalism

‘'See  the three requi renents for Enhanced Benefits
qualification, supra.

8This Regulation interprets an Internal Revenue Code
provision, 26 U.S.C. 8§ 411(d)(6), that mrrors ERI SA's anti - cut back
rule. It provides, in relevant part:

Cenerally, [benefits] are section 411(d)(6) protected
benefits only if they are provided under the terns of a
pl an. However, if an enployer establishes a pattern of
repeated plan anmendnents providing for simlar benefits
in simlar situations for substantially consecutive,
limted periods of tine, such benefits will be treated as
provi ded under the terns of the plan.
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that is out of place in the jurisprudence of the twenty-first
century. Even aside fromthat formality, the Enpl oyees argue, the
Enpl oyees cannot have failed to satisfy the relevant conditions
because they were not given the opportunity to do so.

We find the Enployees’ novel argunents unconvincing, even in
the twenty-first century, and agree wth the rationale of the
district court. This Court has stated that the anti-cutback rule
was intended to “prohibit[] the elimnation or reduction of
retirement benefits that have already vested or accrued,” so the
i nstant anal ysis nmust first determ ne whet her the Enhanced Benefits
“vested or accrued” before Decenber 10, 1993, the date of the

Freeze Anmendnent. Harns v. Cavenham Forest Indus., Inc., 984 F. 2d

686, 691 (5th Gr. 1993); see also Spacek v. Maritine Assoc., 134

F.3d 284, 291 (5th Cr. 1998). |In Harns, the enpl oyees had al ready
qualified for a special retirenment benefit that was subsequently
elimnated. The Enployees, by contrast, did not (and could not)
pl ead that they had satisfied all pre-anmendnent Plan conditions
because neither had they been term nated before Decenber 31, 1993
(let alone Decenmber 10), nor had they filed the proper witten
request for Enhanced Benefits as required by the Plan. Thi s
“vesting” or “accrual” concept is not “neaningless formalisnt but

an essential statutory requirenent.
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W thus affirm the district court’s ruling that the
Recei vershi p Defendants have no liability under the anti-cutback
rule.

D

The Enpl oyees al so cl ai mt hat Recei vershi p Def endants breached
their fiduciary duty by transferring excess Plan assets to ECCR in
violation of ERISA 8 406(a)(1)(D) instead of using those funds to
provi de Enhanced Benefits for the Enpl oyees.® This claim however,
depends entirely on the Enpl oyees’ contention that they qualified
for Enhanced Benefits under the “wongful retention” and “anti -
cut back” fiduciary breach theories. W have held previously that
t he Enpl oyees were not entitled to recei ve Enhanced Benefits under
either theory, so there can be no breach of § 406(a)(1)(D).

Consequent |y, the Receivership Defendants have no liability in
this case.

E

Finally, the Enployees admt that they do not assert any
clains against either the Plan or Insurer Defendants, but that
these parties were naned as defendants because their invol venent
woul d be necessary to afford Enpl oyees the relief requested. As we

are affirmng the dismssal of all of the Enployees’ clains, we

°Section 406(a)(1)(D) prohibits a fiduciary fromtransferring

plan assets to a “party in interest.” ECCR is a “party in
interest” because it is “an enployer . . . whose enployees are
covered by [a benefit plan subject to ERISA].” ERISA 8§ 3(14)(0),

29 U.S.C. § 1002(14)(C).
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also affirm the dismssal of the Plan and Insurer Defendants as
parties to this action.
1]
For the foregoing reasons, the district court was correct in
dism ssing the Enployees’ clains. Accordingly, the district
court’s decision is

AFFI RVED.
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