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Deceased, and as Next Friend of Lane Edward Bennett,
Cody Lee Bennett, and April Anne Bennett, M nors,
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Abi | ene D vi sion

Before JOLLY, DAVIS, and JONES, G rcuit Judges.
PER CURI AM
This diversity case involves an inportant question of
state | aw which the Texas courts have not resolved. Accordingly,
we certify the unresol ved question to the Suprene Court of Texas.
CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE
FIFTH CIRCU T TO THE SUPREME COURT OF TEXAS, PURSUANT TO
THE TEXAS CONSTI TUTI ON ART. 5, 8 3-C AND RULE 58 OF THE

TEXAS RULES OF APPELLATE PROCCEDURE TO THE SUPREME COURT OF TEXAS
AND HONORABLE JUSTI CES THEREOF:



|. STYLE OF THE CASE
The style of the case in which certification is made is

Fairfield Insurance Co., Plaintiff-Appellant v. Stephens Mrtin

Paving, LP; Carrie Bennett, Individually and as Representative of

the Estate of Roy Edward Bennett, Deceased, and as Next Friend of

Lane Edward Bennett, Cody Lee Bennett, and April Anne Bennett,

M nors, Defendants-Appellees, Case No. 03-10982, in the United

States Court of Appeals for the Fifth Grcuit, on appeal fromthe
United States District Court for the Northern District of Texas.
Federal jurisdiction is based on diversity of citizenship.

1. STATEMENT OF THE CASE

I n Decenber 2002, Roy Bennett (“Deceased”), an enpl oyee
of Stephens Martin Paving (“Stephens”), was killed when a broom
machi ne he was operating overturned. Fairfield Insurance Conpany
(“Fairfield”) is Stephens’s insurance carrier for both workers
conpensati on and enployer liability coverage. Fairfield, to this
day, provides workers’ conpensation benefits to Carrie Bennett
(“Bennett”), the Deceased s wife.

In January 2003, Bennett filed suit against Stephens
claimng gross negligence in the death of her husband and seeking
only punitive damages. Stephens requested that Fairfield defend
against this suit. Fairfield initially defended, but reserved the
right to deny indemification and costs of the defense.
Thereafter, Fairfield filed the present action in federal district

court seeking a declaratory judgnent that it had no duty to defend



or indemify Stephens. Fairfield argued, inter alia, that Texas
public policy, as a matter of |aw, precludes indemification for
punitive damage awards. Fairfield noved for summary judgnent. The
district court denied Fairfield s notion and held that there was
both a duty to defend and a duty to i ndemi fy agai nst any punitive
damages award. Fairfield appeals this ruling.

1. LEGAL | SSUES!

This court, in Rdgeway v. @lf Life Ins. Co., 578 F.2d

1026 (5th Gr. 1978), nmade an Erie prediction that Texas public
policy did not bar indemification of punitive danages awards.
Decisions of the Texas internediate courts have substantially
underm ned this conclusion.? A few Texas internediate courts

appear to have di sagreed.?

1 “We briefly discuss the background |egal issues involved in this

appeal solely to provide the context for our decision to certify the question
present ed, without suggesting any opiniononthe nerits.” Interstate Contracting
Corp. v. Gty of Dallas, Tex., 320 F.3d 539, 543 n.5 (5th Gr. 2003).

2 See generally State FarmMiutual Auto Ins. Co. v. Shaffer, 888 S. W2d
146 (Tex. G v. App. —Houston [1lst Dist.] 1994, wit denied); GEICO v. Litche,
792 S.W2d 546 (Tex. Cv. App. —El Paso 1990, wit denied); Vanderlinden v.
United Servs. Auto Ass'n Property & Cas. Ins. Co., 885 S . W2d 239 (Tex. G v. App.
—Texarkana 1994, wit denied); MIlligan v. State FarmAuto Ins. Co., 940 S.W2d
228 (Tex. Cv. App. —Houston [14th Dist.] 1997, wit denied). These rulings
appear to be predicated on the Texas Suprene Court’s decision in Transportation

Ins. Co. v. Moriel, 879 S.W2d 10, 16-17 (Tex. 1994).

3 See generally Dairlyland CGty. Miut. Ins. Co. v. Wallgren, 477 S.W2d
341 (Tex. Gv. App. —Ft. Wrth 1972, wit ref’d n.r.e.); Hone Indemity Co. v.
Tyler, 522 S.W2d 594 (Tex. Cv. App. —Houston [14th Dist.] 1975, wit ref’d
n.r.e.); Am Hone Assurance Co. v. Safeway Steel Prod. Co., Inc., 743 S.W2d 693
(Tex. Civ. App. —Austin 1988, wit denied); Westchester Fire Ins. Co. v. Adniral
Ins. Co., _ S.W3d __, 2003 W. 21475423 (Tex. G v. App. —Ft. Worth 2003, reh'g
grant ed).




Because the issue whether punitive danages awards are
i nsurabl e under Texas public policy is significant for Texas |aw
and because the Texas internediate courts have reached conpeting
rulings with no definitive guidance from the Suprene Court of
Texas, we hereby certify the follow ng question to the Suprene
Court of Texas and the Honorable Justices thereof. See, e.d.,

Chevron USA, Inc. v. Vermlion Parish Sch. Bd., 364 F.3d 607, 612

(5th Gir. 2004).
| V. QUESTI ON CERTI FI ED

Does Texas public policy prohibit a liability insurance
provi der fromindemifying an award for punitive danages i nposed on
its insured because of gross negligence?

We disclaim any intention or desire that the Suprene
Court of Texas confine its reply to the precise formor scope of
the question certified. The answer provided by the Suprenme Court
of Texas will determne this issue on appeal in this case. The
record of this case, together with copies of the parties’ briefs,
is transmtted herewth.

QUESTI ON CERTI FI ED.

4 See generally, Catherine M Sharkey, “Revisiting the Noninsurable

Costs of Accidents,” article to be published in The Mryland Law Review,
available electronically on the Social Science Research Network at:
http:// papers. ssrn.conf aut hor=091822.




