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El don Sinmmons appeals his conviction of conspiracy to fix
prices in violation of Section One of the Sherman Act.!? He
contends that the court erred by (1) denying his notion to sever,
(2) inadequately instructing the jury, and (3) admtting out-of-
court statenents nmade by him and three governnent w tnesses. W
affirm

I
Aut o d ass Center operated autonotive gl ass stores throughout

Texas, and was originally owned by six sharehol ders, R chard Akin,
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Larry Vance, Jim Lupton, David Lupton, Eldon Flyn Simobns, and
James Kuhn. Simmons oversaw all the Auto (4 ass Center stores and
also ran Anerican G ass Distributors, a wholesale auto glass
di stributor owned by the Jack Ri edinger famly. Auto d ass Center
bought its glass exclusively from Aneri can 3 ass because Si nmons
controll ed Auto G ass Center.

By the end of 1997, Auto d ass Center had 12 stores in central
North Texas, all supervised by Vance, who reported to Sinmons. At

that time, the auto gl ass market was “very cutthroat,” and Vance in
particular was known for aggressively cutting prices to take
busi ness away from conpetitors. Auto G ass Center’s primary
conpetitor was A-1 Auto d ass, which was owned and operated by
Roger McDonal d.

Auto d ass Center also had one store in the Lubbock area,
oper ati ng under the nane Avenue H, whose manager was Angel a Cuevas,
Akin's sister. Like the North Texas area, the Lubbock market was
“very conpetitive.” Avenue Hs primary conpetitor was Crafton’s
d ass, which was owned and operated by Dale Crafton.

At the end of 1997, Auto G ass Center experienced nmgjor
changes: The Ri edinger famly bought the Luptons’ shares and

becane one third owner of Auto 3 ass Center. Vance, the aggressive

price cutter, was fired, to be replaced by Janes Lukacs and Kuhn.

On January 1, 1998, Akin becane CEO of Auto dass Center, arolein



whi ch he “supervi sed t he supervi sors” but still reportedto Si nmons.

In early 1998, Simmons initiated a series of neetings wth
Auto d ass Center nmanagers and MDonald of A-1. Si mons, Kuhn
Aki n, Lukacs, and McDonal d attended the first neeting, where they
di scussed “getting the price of glass up” and not conpeting for
enpl oyees and clients. Lukacs and McDonal d | at er exchanged pri ci ng
informati on, and, at a second neeting, Kuhn told MDonal d that Auto
A ass Center would not undercut A-1. Simmons nmade sure that Akin
knew that this was the course of action he desired, and Kuhn and
Lukacs went to various store nmanagers to inform them of the new
pricing arrangenents. MDonald in turn sent a nenorandum to al
hi s enpl oyees detailing the agreenent.

Lukacs and McDonal d began checki ng with each other on specific
accounts, asking each other to “correct” any undercut prices. At
a third neeting, Maureen Edwards, an A-1 supervisor and McDonal d’ s
“right-hand person,” discussed truck w ndshields, for which she
produced a new price list. Kuhn and Lukacs enforced these truck
w ndshield prices at Auto 3 ass Center stores.

In February, Crafton’s 3 ass |ost a |large account to Avenue H
after Cuevas quoted a significantly | ower price. Cuevas contended
that the i ssue was service, not price, and that Crafton was cheaper
than Avenue H on many products. Akin supported his sister’s
argunent, which angered both Sinmons and Anerican d ass sal esman
Joe LaRoe. On February 26, Simmons fired Akin after Akin refused
totalk to Crafton about pricing. Cuevas taped conversations with
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Si mons, Kuhn, LaRoe, and Crafton, who eventually agreed not to
conpete on prices and enpl oyees. (Akin had advi sed Cuevas to buy
a tape recorder and take good notes.) Though she had exchanged
price lists with Crafton, Cuevas was wary of inplenenting what she
saw as an illegal price agreenent and so, after failing to convince
Si nmons to abandon the plan, she resigned.?

On April 8, Auto dass Center sales representative Amanda
Brewer called on Freeman Pontiac Body Shop, which used Hudson’s
Auto G ass rather than Auto G ass Center, and pitched cheaper
prices. The owner of Hudson’s, TimHudson, got upset at Brewer for
violating his deal with Kuhn and Si mmons. Brewer told Hudson that
she was only aware of the A-1 deal. After Hudson called Si nmons,
Sinmmons told Lukacs to correct the problem and control his
wor kf orce. Lukacs then told Hudson that Auto G ass Center would
not conpete on price.

In early May, Simmons, Kuhn, and Lukacs net for a final tine
wi th McDonal d, who had called Simons to discuss a breakdown in
their pricing plan that was caused by State Farm | nsurance’s new
price schedul e. McDonal d indicated that he “wanted out,” but
Simons attenpted to coax McDonal d “not to be quite so hasty .

things could still work out.” They continued to abide by their

2 |n January 2000, Akin and Cuevas, both of whom were
gover nnment w tnesses agai nst Sinmmons, filed a wongful term nation
suit against Anerican G ass and Auto dass Center’'s unbrella
corporation, Wndshield Sales and Services, Inc., settling for
$258, 330 each.



agreenent . Shortly thereafter, on May 12, 1998, A-1 received a
federal grand jury subpoena.

On Novenber 14, 2001, a grand jury indicted Simons and Kuhn
on two counts of crimnal antitrust violations pursuant to Section
One of the Sherman Act, 15 U.S.C. 8§ 1. Count One charged themw th
conspiring to fix the price of autonotive w ndshield replacenent in
North Texas from January 1998 until at |east My 1998; Count Two
charged themw th conspiring to fix prices in the sane industry in
Lubbock, Texas, from March 1998 until at |east May 1998.

On Decenber 16, 2002, a jury returned a verdict of not guilty
as to Simmons on Count Two, but hung on the renmaining counts,
pronpting the district court to declare a mstrial. On February 7,
2003, Simons filed a notion to sever, asking to be tried
separately. This notion was denied and Sinmons was retried on
Count One, while Kuhn was retried on both counts. During the
second trial with the sane presiding judge, Simmons renewed his
motion for severance and obtained the court’s permssion for a
conti nui ng objection whenever a witness testified as to Si mmons’
i nvol venent in the Lubbock conspiracy (Count Two). On February 21,
ajury returned guilty verdicts on all remaining counts.?

On May 23, the court sentenced Simmobns to ten nonths’

i mprisonment, a $75,000 fine, and one-year supervised release

3 During both trials, various enployees of Auto d ass Center
and A-1 testified as to having no know edge of any price-fixing
agreenents. Only the testinony of Simmons and Kuhn, however,
directly contradicted the facts as stated above.
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That sane day, Simmons filed a notice of appeal on three issues:
(1) the denial of his notion to sever followng the first trial
(2) the adequacy of the jury instruction at the second trial; and
(3) the admssion in the second trial of certain out-of-court
recorded statenents nade by Si mons and t hr ee gover nnent w t nesses.
|1

We turn first to Sirmons’ claimof error in the trial court’s
refusal to conduct separate trials. As a general rule, persons
i ndi cted together should be tried together, particularly when the
of fense is conspiracy.* In ruling on a notion to sever, a trial
court nust bal ance potential prejudice to the defendant agai nst the
“public interest in joint trials where the case against each
defendant arises from the sane general transaction.”?® To
denonstrate reversible error, even where initial joinder was
i nproper, a defendant nust show “clear, specific and conpelling
prejudice that resulted in an unfair trial.”® This prejudice nust

be of a type “against which the trial court was unable to afford

4 See, e.g., United States v. Pofahl, 990 F. 2d 1456, 1483 (5th
Cr. 1993).

SUnited States v. Kane, 887 F.2d 568, 571 (5th Cir. 1989).
6 United States v. Posada-Rios, 158 F.3d 832, 863 (5th Cir.

1998) (quoting United States v. Bullock, 71 F.3d 171, 174 (5th Gr
1995)).



protection.”” W reviewthe denial of a notion to sever for abuse
of discretion.?

Simons essentially argues that forcing himinto a second
trial wth Kuhn allowed the governnent to try again his conplicity
in Count Two, the conspiracy of which he was acquitted in the first
trial. The argunent continues that at the very least, the
testi nony of Akin, Cuevas, and Crafton tied Sinmmons to Kuhn’s Count
Two activities, a “spillover” of evidence that prejudiced the
jury’ s consideration of Count One. Relatedly, when confronted with
the testi nony of governnent witnesses as to the Lubbock conspiracy,
trial counsel was “faced with a Hobson’s choice,” so as not to
pl ace enphasi s on an aspect of the indictnent for which Si nmons was
no | onger at trial.

Wiile we do not find this to be an easy question, we are
ultimately persuaded that refusing to sever was not reversible
error. In our decision we are keenly aware that the clained
“efficiency” of a joint trial can be a surrogate for the reality
that a joint trial of multiple defendants is sinply to the

advant age of the governnent. It is the potential presence of

" United States v. Mann, 161 F.3d 840, 863 (5th Cir. 1998)
(quoting United States v. Arzol a- Amaya, 867 F.2d 1504, 1516 (5th
Cir. 1989)).

8 United States v. Nutall, 180 F.3d 182, 187 (5th G r. 1999).
See also United States v. McGuire, 608 F.2d 1028, 1031 (5th Cr.
1979) (noting that a court’s bal ance of potential prejudice against
the interest in judicial econony is “a consideration involving
substantial discretion”).



prosecutorial advantage distinct fromthe expense of duplicating
efforts that draws our attention. Hence, when a joint trial puts
evidence before the jury that would not be admtted against a
defendant tried separately, we closely exam ne that evidence, its
“spillover” potential, and whether a jury instruction to consider
it only against the defendant against whomit was admtted can be
truly effective.

Having cast a wary eye, we are persuaded that Sinmons’
argunent nmust fail. First, the evidence was “not so conplicated

as to prevent the jury from separating the evidence and
properly applying it only to those against whomit was offered.”®
Evaluating the conplexity of evidence is necessarily a fact-
specific inquiry. Al though both counts here involved fixing the
price of auto glass, they involved different witnesses, |ocations,
conpetitors, and tinme-frames. The district court did not abuse its
discretion in determning that the jury could have easily
di stingui shed between the two conspiracies.

Second, with the facts relatively easy to sort, the district
court’s jury instructions here provi ded adequat e protecti on agai nst
prejudi ce. The court expl ained the differences between the counts,
and used the instruction repeatedly approved by this Court as

offering sound efforts to protect against prejudice in a joint

® United States v. Manzella, 782 F.2d 533, 540 (5th Cr.
1986) .



trial. These instructions were given to protect Sinmons fromthe
“spillover” evidence, to guard against the jury convicting Si nmmons
on Count One based on evidence related to Count Two.!' As for the
clarity of their statenent, Simmons did not challenge the
instruction or request additions or nodifications to it.

Third, Simmons sinply did not suffer “clear, specific and
conpelling prejudice.” As aninitial matter, “the nere presence of
a spillover effect does not ordinarily warrant severance.”!? Here,
the direct evidence of Simmons’ guilt on Count One, including the
testinony by Akin, Lukacs, MDonald, and Brewer detailing the

formation and inplenentation of the North Texas price-fixing

10 gpecifically, the district court instructed:

A separate crinme is charged agai nst one or nore of the
defendants in each count of the indictnent. Each count,
and the evidence pertaining to it, should be considered
separately. Also, the case of each defendant shoul d be
consi dered separately and individually. The fact that
you may find one or nore of the accused guilty or not
guilty of any of the crinmes charged should not control
your verdict as to any other crinme or any other
def endant. You nust give separate consideration to the
evi dence as to each defendant.

See, e.g., United States v. Bieganowski, 313 F.3d 264, 288 (5th
Cr. 2002); Pofahl, 990 F.2d at 1483; Posada-R os, 158 F. 3d at 863-
64.

11 See Bieganowski, 313 F.3d at 288 (“[B]lecause a jury is
presunmed to follow the court’s instructions, instructions such as
those given here are generally sufficient to cure the possibility
of prejudice.”).

12 pofahl, 990 F.2d at 1483. See al so Bi eganowski, 313 F. 3d
at 287 (“A spillover effect, by itself, is an insufficient
predicate for a notion to sever.”).
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agreenent, nekes the spillover effect “especially negligible.”
Further, able counsel are not wthout tools to assist in the effort
to cabin the bite of the spillover. Those skills were depl oyed
here. Sinmmons’ decision not to cross-exam ne the Lubbock-rel ated
W tnesses — and not to ask for nore specific limting instructions
— reflects counsel’s judgnent call that the testinony did not so
i ncul pate Simmons that it was not nanageabl e.

Al t hough Sinmmons’ contention is not wthout purchase, we
ultimately concl ude that Sinmons fails to show sufficient prejudice
from which the district court was unable to protect him that
denial of the notion to sever was not an abuse of discretion.

1]

Si mons next urges that the district court failed to properly
instruct the jury. A district court retains “broad discretion” in
formulating jury instructions; we will not reverse “unless the
instructions taken as a whole do not correctly reflect the issues
and law."*® Wile a defendant is entitled to an instruction on his
t heory of defense, he has no right to particular wording.* Wen
considering an appeal for failure to give defendant’s requested
def ense theory instruction, we review “whether the court’s charge,

as a whole, is a correct statement of the |law and whether it

3 United States v. McKinney, 53 F.3d 664, 676 (5th Cir. 1995).

4 United States v. Harrelson, 705 F.2d 733, 736-37 (5th Cr
1983) .
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clearly instructs jurors as to the principles of |aw applicable to
the factual issues confronting them”?

Simons argues that the district court at the second tria
“gave substantially different instructions based on the sane
evidence than [it] gave at the first trial,” and that the
di fferences prevented the jury fromadequatel y consi deri ng Si rmons’
defenses. The relevant portion of the jury charge at the second
trial was a condensed version of that given at the first trial.
This particular instruction explains howsimlar prices or pricing
policies are not prinma facie evidence of conspiracy or price-fixing
arrangenents. 16 Si mmons objects to the exclusion of certain
| anguage stating, for exanple, that “[s]imlarity of conpetitive
busi ness practices . . . may be consistent wth ordinary

conpetitive behavior in a free and open market.” In other words,

1% McKi nney, 53 F.3d at 676 (quoting United States v. Stacey,
896 F.2d 75, 77 (5th Cir. 1990)).

1 The instruction Sinmons objects to reads as foll ows:

The fact that conpetitors may have charged i denti cal
prices, copied each other’s price lists, conforned
exactly to another’s price policies, discussed prices,
obtained information about each other’'s prices, or
exchanged i nformati on about prices does not establish a
vi ol ati on of the Sherman Act unl ess they did any of these
things because of an agreenent or arrangenent or
under st andi ng such as is alleged in the indictnent.

Therefore, simlarity or identity of prices charged
does not al one establish the existence of a conspiracy.
You may, however, consider these facts and circunstances
along with other evidence in determ ning whether there
was an agreenent, arrangenent, or understandi ng between
such conpetitors as alleged in the indictnent.

11



Si mons argues, the lack of explicit instructions that Sinmons’
behavi or coul d be | egal was serious error warranting reversal. The
argunent is without nerit.

Si mons’ defensive theory was that he and conpetitors in the
North Texas market “did have simlarity of conpetitive practices
and had identical prices for the sane goods and services, but not
as a result of an unlawful agreenent or understanding.” And the
instructions — the one cited by Simmopns and others relating to,
e.g., elenents of the crine, scienter, agency, burdens of proof,
and definitions - repeatedly enphasized that a price-fixing
agreenent, not any particul ar business practice, must be found in
order to convict. The specific instruction cited by Simobns as
being inpermssibly nodified fromits equivalent at the first trial
itself correctly and clearly presented the idea that parallel
prices and practices alone do not establish a Sherman Act
vi ol ati on. In altering the instruction from that given in the
first trial, the court sinplified his earlier instruction.?’

|V

Finally, Simons urges that the district court abused its

discretion in admtting out-of-court statenents of Simmons and

three governnent wtnesses. W review a district court’s

7 Nothing precludes a district court from nodifying,
condensing, or omtting parts of jury instructions after a mstri al
for purposes of theretrial. See, e.g., United States v. WIIi ans,
728 F.2d 1402, 1406 (11th Cr. 1984).
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evidentiary rulings for abuse of discretion.?®® “The abuse of
di scretion nmust create the |likelihood of prejudice to the def endant
and the substantial right at issue nust be nmade known to the
court.”? Non-constitutional trial error is harm ess unless it had
“substantial and injurious effect or influence in determning the
jury's verdict.”?

Simons clainms that out-of-court statenents were inproperly
admtted as coconspirator statenents under FED. R. Evi D.
801(d)(2)(E).?* He also argues that these statenments should have
been excl uded under FED. R EviD. 403 because their probative val ue
was far outweighed by their unfair prejudice.? Specifically, he
argues that the testinony of Akin, Cuevas, and Crafton (and the
tape of a conversation between Cuevas and Simmons) relating to the
Lubbock conspiracy, shoul d have been excl uded (or been acconpani ed

by a limting instruction) because Simobns had already been

8 United States v. Lowery, 135 F.3d 957, 959 (5th Cir. 1998).
19 ] d.

20 1d. (quoting Kotteakos v. United States, 328 U. S. 750, 776
(1946)) .

2l FeED. R EviD. 801(d)(2)(E) provides that a statenent is not
i nadm ssible hearsay if it is offered against a party and is “a
statenent by a coconspirator of a party during the course and in
furtherance of the conspiracy.”

2 Fep. R EviD. 403 provides that “[a]lthough relevant,
evidence may be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury, or by considerations of undue
delay, waste of tinme, or needless presentation of cunulative
evi dence.”
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acquitted of participation in that conspiracy. Si mmons asserts
that, like the spillover effect he clains in his severance
argunent, the presentation of the Lubbock evidence - which was
i ndi sputably adm ssible with respect to Count Two agai nst Kuhn -
“deprived [Simmons] of having the jury give a clear and focused
consideration of only the evidence relative to [his] activities [in
the North Texas conspiracy].”

A coconspirator’s statenent should be admtted over objection
only on a showing that: (1) there is a conspiracy; (2) the
statenent was nmade during the course and in furtherance of the
conspiracy; and (3) the defendant and decl arant were nenbers of the
conspiracy. 2 The governnent correctly contends that Simons’ prior
acquittal was no bar to its evidence that Sinmmons participated in
the Lubbock conspiracy for purposes of admtting coconspirator
statenents. 2 Further, the out-of-court statenents Sinmmons
questions were his own and were made while talking to the
gover nnment w tnesses. As a result, to the extent they are
incrimnatory, the statenents are also adm ssible under Rule

801(d)(2)(A) (“the party’s own statenent”) and the wtnesses’

2 United States v. Janes, 590 F.2d 575, 578 (5th Cr. 1979)
(en banc).

24 See United States v. Brackett, 113 F.3d 1396, 1400-01 (5th
Cr. 1997). See also United States v. Gonzal ez, 700 F.2d 196, 203
(5th Gr. 1983) (trial court in crimnal conspiracy prosecution has
discretion to determ ne application of Janes ruling as prerequisite
to admtting coconspirator’s statenent); United States v. Ricks,
639 F.2d 1305, 1309-10 (5th Cr. 1981) (explaining the great
flexibility adistrict court has in hearing evidence on prelimnary
facts for adm ssion of coconspirator statenent).
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portions of the conversations are necessary context.?

Mor eover, they are not clearly inculpatory, and it is al so not
clear that they were offered to prove the truth of the matter
asserted, rather than as verbal acts or to show notive, state of
mnd, or bias.?® Wt is clear is that the statenents were al
relevant to a proper understanding of Kuhn's role in the Lubbock
conspiracy. Thus, their probative value was not “substantially
out wei ghed by the danger of unfair prejudice.”

In any event, other governnent w tnesses and docunentary
evi dence provided overwhel mng direct and circunstantial evidence
of Simons’ participation in, and | eadership of, the North Texas
conspiracy. This evidence, conbined wth adequate instructions
that the jury was to treat the conspiracies and defendants
separately, at worst | eaves no reversible error.

\Y

For these reasons, we AFFI RM

2> See Brackett, 113 F.3d at 1400-01; see also, e.g., United
States v. Flores, 63 F.3d 1342, 1358-59 (5th Gr. 1995).

26 For exanpl e, Kuhn's counsel introduced the recording of the
Si mmons- Cuevas conversation to show t hat Cuevas had m sunder st ood
Kuhn’s instructions to her, while Akin's testinony went (at | east
in part) to explain the circunstances leading up to Akin's
termnation and refute inplications of bias. Simlarly, Crafton’s
testinony was introduced to show that Simobns had received a
conplaint from Crafton rather than to prove the truth of that
conpl ai nt.
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