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BENAVI DES, Circuit Judge:

United States Cellular Corporation, a provider of wreless
t el ephone services, sued the Gty of Wchita Falls for denying U S
Cellular perm ssionto build a comunications tower. U S. Cellular
contended that the Gty’s decision was not supported by substanti al
evidence in awitten record and therefore violated a provision of
t he Tel ecommuni cati ons Act of 1996, 47 U.S.C. A 8 332(c)(7)(B)(iil)
(West 2001). The district court granted sunmary judgnment for the
Cty. Because we agree with the district court that the Cty’s
determ nati on was supported by substantial evidence, we affirm

| .

The Tel econmuni cations Act of 1996 balances two conpeting



concerns. ATC Realty, LLC v. Town of Kingston, N.H, 303 F.3d 91,
94 (1st Cr. 2002). On one hand, Congress found that “siting and
zoni ng deci sions by non-federal units of governnent[] have created
an inconsistent and, at tines, conflicting patchwork of
requi renents” for conpani es seeki ng to build W rel ess
comuni cations facilities. H R Rep. No. 104-204, at 94 (1995),
reprinted in 1996 U S.C.C. A N 10, 61. On the other hand, Congress
“recogni ze[d] that there are legitimate State and |ocal concerns
involved in regulating the siting of such facilities.” 1d. at 94-
95, reprinted in 1996 U S CCA N at 61. Congress reconcil ed
these conflicting interests by explicitly preserving the zoning
authority of |ocal governnents, see 47 U S . C A 8 332(c)(7)(A
(West 2001), but inposing substantive and procedural limts on the
exercise of that authority, see id. §8 332(c)(7)(B). In particular,
the Act requires that a locality’'s decision to deny a building
permt be “supported by substantial evidence containedinawitten
record.” 1d. 8§ 332(c)(7)(B)(iii).

The substantial evidence requirenent is the focus of this
suit. In 2001, U S Cellular identified a gap in its coverage in
sout hwest Wchita Falls. To renedy the gap, U S. Cellular |eased
a 45-foot-square parcel of land and planned to build an 85-foot
tower with a 5-foot lightning rod. Accordingto U S. Cellular, the
tower was extrenely unlikely to fall; simlar towers had w thstood

hurricane- and tornado-force w nds.



Pursuant to city ordinance, US. Cellular applied for a
conditional use permt fromthe Wchita Falls Pl anni ng and Zoni ng
Comm ssion (“PZC). See Wchita Falls, Tex., Zoning Odinance
§ 5910 (2001). The PZC investigated U.S. Cellular’s application,
conpared it to the Cty s recently passed zoning ordinance for
conmuni cations towers,?! and i ssued a report. The report found that
t he proposed tower did not neet several of the guidelines set forth
in the ordinance. First, the ordinance provides that “[a]
comuni cations tower should be setback from rights-of-way and
adj acent properties equivalent to the height of the tower.”
Wchita Falls, Tex., Zoning Odinance 8 5910(A) (2001). The
proposed 90-foot tower woul d have been set back only 17.5 feet from
the northern property line, only 60 feet fromthe southern property
line, and only 25 feet fromthe eastern property line. However,
PZC staff determned that the setbacks would still have been
consistent with the intent of the ordi nance because the tower woul d
have net “mninmum wind |oad requirenents” and would have been
conpati ble with adjacent |and uses and zoning districts. Second,
the zoning ordinance provides that towers “shall not be | ocated
closer than 300 feet from [an adjacent] residential wuse or
residential zoning boundary.” Wchita Falls, Tex., Zoning
O di nance 8§ 5910(A)(1). The proposed tower would have been set

back only 220 feet from the nearest residence and only 260 feet

! Neither party has suggested that the City enacted this ordi nance to stynie
U.S. Cellular or any other potential builder of comunications towers.
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fromthe nearest residential zone. Once again, however, the PZC
determ ned that the setbacks would be sufficient because “[t]he
hei ght of the proposed tower [woul d] not [have] pose[d] a hazard to
any adj acent residential structure” and because “[Db]ei ng separated
from nei ghboring residential districts by comrercial uses [would
have] insure[d] protection of these areas both froma safety and
aesthetic standpoint.” The PZCultimtely voted 7-1 to approve the
application conditionally but nmade full approval subject to U S.
Cel I ul ar obtaining a variance fromthe Airport Board of Adjustnent,
which had to determne that a 90-foot tower would not interfere
with the operations of nearby Kickapoo Airpark.?

The Airport Board of Adjustnent denied U S. Cellul ar’s request
for a variance. To conply with the ruling of the Airport Board,
U S. Cellular reduced the size of the proposed tower from 90 feet
to 62.8 feet. Although U S. Cellular had nmaintained that it
required a 90-foot tower, it did not challenge the Airport Board’' s
deci si on.

Meanwhi | e, a | ocal resident appeal ed the PZC s decisionto the
Wchita Falls Gty Council. See Wchita Falls, Tex., Zoning
Ordi nance 8§ 7245 (2001) (providing for appeal). |In July 2001, the

Council heard presentations from U S. Cellular and from Wchita

2 The PZC held a hearing at which several residents of nearby nei ghborhoods
voi ced oppositionto the tower. The district court ruled that the transcript of
this hearing was not properly part of the witten record before the City Council.
Al though U.S. Cellular discusses the hearinginits brief, it has not explicitly
chal l enged the district court’s exclusion of this transcript.
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Falls residents opposed to the tower. Much of the Council’s
di scussi on focused on how the proposed tower, even at its reduced
height of 62.8 feet, failed to neet the setback standards

established in the new zoning ordinance. The Council ultimtely

voted 5-0 to revoke® the permt approved by the PZC. In an
ordi nance passed a few weeks after the neeting, the Council |isted
its reasons for revoking the permt: “violation[s]” of setback

rules and concerns about the “safety and operations” of nearby
Ki ckapoo Airpark. Wchita Falls, Tex., O dinance No. 74-2001 ( Aug.
7, 2001).4

U.S. Cellular pronptly® filed suit in federal district court

pursuant to 47 U.S.C. 8 332(c)(7)(B)(v), which authorizes suit by

8 In the ordinance overturning the PZC s approval of U S. Cellular’'s permt,
the Council declared that the pernmt had been “revoked.” Wchita Falls, Tex.,
O di nance No. 74-2001 (Aug. 7, 2001). W therefore use the terns “revoke” and
“revocation” to describe the Council’s action. However, in using the terns
“revoke” and “revocation,” we do not nean to inply that the Council’s decision
stripped U. S. Cellular of an established | egal entitlenent. Although the PZC can
approve or deny permits, a PZC decision is subject to appeal to the Gty Council.
Wchita Falls, Tex., Zoning O dinance § 7245 (2001). Thus, although the Council
called its decision a “revocation,” review by the Council is nore akin to an
optional final step in the permt application process.

4 The relevant section of the ordinance states that U S. Cellular’s permt
was revoked because:

1. Proposal viol ates setback requirements for
adj acent residential uses, as established in Section
5910 of the Zoni ng O dinance;

2. Proposal viol ates setback requirenments from
property lines, as established in Section 5910 of the
Zoni ng Ordi nance;

3. Proposal viol ates setback requirements for
single-fam |y zoning district, as established in Section
5910 of the Zoni ng O dinance;

4. Proposal nay adversely i npact the safety and
operations of Kickapoo Airpark.

Wchita Falls, Tex., Odinance No. 74-2001 (Aug. 7, 2001).

5 Section 332(c)(7)(B)(v) requires suit within thirty days of the adverse
action. The Gty Council revoked the permt on July 17, 2001, and issued the
ordinance listing its reasons for revocation on August 7, 2001. U S. Cellular
filed its original conplaint on August 14, 2001.
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any person “adversely affected” by any “final action” inconsistent
wth the procedural or substantive protections of t he
Tel ecommuni cations Act. The conplaint alleged (1) that the Gty

Council’s decision was not in witing” as required by
8§ 332(c)(7)(B)(iii); (2) that the Gty Council’s decision was not
“supported by substantial evidence contained in a witten record”
as required by 8 332(c)(7)(B)(iii); and (3) that the Gty Counci

had “unreasonably discrimnate[d]” against US. Cellular in
violation of 8 332(c)(7)(B)(i)(l). The suit sought an injunction
ordering the Gty to approve U S. Cellular’s permt application.
U S Cellular noved for summary judgnent, but the district court,
finding no genui ne i ssue of material fact, instead granted summary
judgrment in favor of the City.® U S. Cellular now appeal s only one
facet of the district court’s ruling: that the revocation was
supported by substantial evidence contained in a witten record.

1.

We review de novo a district court’s ruling on a notion for
summary judgnent and use the sane | egal standard that the district
court used. Watt v. Hunt Plywood Co., 297 F. 3d 405, 408 (5th Cr
2002). Although other circuits have heard chal | enges brought under

§ 332(c)(7)," the construction and application of this provisionis

& The Gty had not noved for sunmmary judgnent, but a district court may grant
sunmary judgnent agai nst a novant even if the non-novant has not filed a cross-
notion. Benchmark Elecs., Inc. v. J.M Huber Corp., 343 F.3d 719, 730 (5th Gr.
2003); Landry v. G B. A, 762 F.2d 462, 464 (5th Cr. 1985).

7 E.g., PrinmeCo Pers. Communi cations, Ltd. PPshipv. Gty of Mequon, 352 F.3d
1147 (7th Cir. 2003); USCOC of Va. RSA #3, Inc. v. Mntgonmery County Bd. of
Supervisors, 343 F.3d 262 (4th Cir. 2003); US. Cellular Tel. of Geater Tul sa

6



an issue of first inpression in this Crcuit.?
A

The Tel ecommunications Act does not define the term
“substantial evidence.” Preferred Sites, LLCv. Troup County, 296
F.3d 1210, 1218 (11th CGr. 2002). However, “substantial evi dence”
is alegal termof art, so presunmably Congress intended the termto
carry the sane neaning it carries in admnistrative |aw See
McDernott Int’l, Inc. v. Wlander, 498 U S. 337, 342 (1991). The
Act’s |l egislative history confirnms this presunption; the conference
report states that “[t] he phrase ‘ substanti al evidence contained in
a witten record” is the traditional standard used for judicial
review of agency actions.” HR Conf. Rep. No. 104-458, at 208
(1996), reprinted in 1996 U.S.C.C. A N 124, 223.

Accordingly, “substantial evidence” is “such reasonable
evidence that a reasonable mnd would accept to support a
conclusion.” Poly-Anerica, Inc. v. NLRB, 260 F.3d 465, 476 (5th
Cir. 2001) (quoting Universal Canera Corp. v. NLRB, 340 U S. 474,

477 (1951)). Afinding of substantial evidence requires “nore than

L.L.C v. City of Broken Arrow, Okla., 340 F.3d 1122 (10th Cr. 2003); ATC
Realty, 303 F.3d at 94; New Par v. City of Saginaw, 301 F.3d 390 (6th Cir. 2002);
Preferred Sites, LLC v. Troup County, 296 F.3d 1210, 1215 (11th Cr. 2002);
Cellular Tel. Co. v. Zoning Bd. of Adjustnent, 197 F.3d 64 (3d Cr. 1999);
Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490 (2d Gr. 1999).

8 Two district courts inthe Fifth Grcuit have previously heard chal | enges
based on the substantial evidence requirement. Sprint SpectrumlL.P. v. Parish
of Pl aguem nes, 2003 W. 193456 (E.D. La. Jan. 28, 2003) (unpublished) (uphol ding
denial of building pernmt as supported by substantial evidence); Bell South
Mobility, Inc. v. Parish of Plaquenmines, 40 F. Supp. 2d 372 (E.D. La. 1999)
(sane).



a nere scintilla and less than a preponderance.” Mast er son v.
Barnhart, 309 F.3d 267, 272 (5th Cr. 2002) (quoting Newton v.
Apfel, 209 F.3d 448, 452 (5th Gr. 2000)). The review ng court
“must take into account contradictory evidence in the record” Am
Textile Mrs. Inst., Inc. v. Donovan, 452 U. S. 490, 523 (1981).
However, the reviewng court may not “re-weigh the evidence or
substitute [its] judgnent” for the judgnent of the |oca
gover nnent . Boyd v. Apfel, 239 F.3d 698, 704 (5th G r. 2001).
Substantial evidence review is therefore “highly deferential.”
Voi ceStream M nneapolis, Inc. v. St. Croix County, 342 F.3d 818,
830 (7th CGir. 2003) (quoting Second Ceneration Props., L.P. v. Town
of Pelham 313 F.3d 620, 627 (1st G r.2002)). The plaintiff
carries the burden of proving that no substantial evidence supports
the | ocal governnent’s decision. VoiceStream 342 F.3d 818, 830-31
& n.5 Am Tower LP v. Gty of Huntsville, 295 F.3d 1203, 1207
(11th CGr. 2002); S.W Bell Mbile Sys., Inc. v. Todd, 244 F.3d 51,
63 (1st Cir. 2001).

In the context of the Tel ecomuni cations Act, the substanti al
evidence standard limts the types of reasons that a zoning
authority may use to justify its decision. First, “generalized
concerns” about aesthetics or property values do not constitute
substanti al evidence. PrineCo Pers. Communications, Ltd. P ship v.
Cty of Mequon, 352 F.3d 1147, 1150 (7th Gr. 2003); Preferred

Sites, 296 F.3d at 1219-1220; Omipoint Corp. v. Zoning Hearing
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Bd., 181 F.3d 403, 409 (3d Gr. 1999).

Second, because the Telecomunications Act “is centrally
directed at whether the local zoning authority’s decision is
consistent with the applicable zoning requirenents,” ATC Realty,
303 F.3d at 94 (quoting Omi point Conmmuni cations MB Qperations v.
Lincoln, 107 F. Supp. 2d 108, 115 (D. Mass. 2000)), courts have
consistently required that the challenged decision accord wth
applicable local zoning law. See, e.g., id.; Am Tower, 295 F.3d
at 1208; Cellular Tel. Co. v. Zoning Bd. of Adjustnment, 197 F.3d
64, 72 (3d Gr. 1999); Cellular Tel. Co. v. Town of Oyster Bay, 166
F.3d 490, 495 (2d Gr. 1999).

In sum we nust determ ne whether the Gty had sone reasonabl e
evi dence, beyond nere generalized concerns, to support the reasons
it gave for applying its zoning standards the way it did.

B

Wth this standard in mnd, we turn to the reasons given by
the Gty for revoking US. Cellular’s permt. The first reason
given by the Gty was that U S. Cellular’s tower plan failed to
conformto the setbacks listed in section 5910(A) of the Wchita
Fal |l s Zoni ng Ordi nance. That ordi nance provides:

A A communi cations tower shoul d be setback
from ri ghts-of - way and adj acent
properties equivalent to the height of

the tower. Consideration toward reducing
t he setback nmay require specifications as

to the engineered “fall” characteristics
of a tower and the nature of neighboring
| and uses. The followng nmy be
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consi dered m ni num set back requirenents:

1. For ground-nounted proposals where

the allowed zoning district s

adjacent to a residentially-zoned

district or residential wuse, such

tower shall not be |ocated closer

than 300 feet from the residential

use or residential zoning boundary

Wchita Falls, Tex., Zoning Odinance 8 5910(A) (2001).

Subst anti al evidence supports the City s conclusion that the
proposed tower would not conform to these requirenents. The
witten zoning report submtted to and considered by the Council
showed that U S. Cellular’s proposal would have required the Cty
to reduce nearly every guideline listed in the ordinance. The
proposed tower woul d have stood | ess than 62.8 feet fromthree of
four property Ilines, less than 300 feet from the nearest
residential use, and less than 300 feet from the boundary of the
nearest residential zone. Furthernore, sone of the reductions
sought by U S. Cellular would have been considerable; the tower
woul d have stood only 17.5 feet fromone property line and only 25
feet from another. Thus, the evidence before the Gty Council
showed that the proposed tower seriously failed to conformto the
setbacks listed in section 5910(A).° This failure to conformto

the setbacks listed in the ordinance constitutes substanti al

evidence sufficient to justify the Cty' s revocation of U S.

® The parties do not dispute that this evidence of nonconformty was part of
a witten record, nanely, the PZCs witten report. Therefore, we need not
define the precise scope of “witten record” under 8§ 332(c)(7)(B)(iii) and
decline to do so.
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Cellular’s permt. Cf. USCOC of Va. RSA #3, Inc. v. Montgonery
County Bd. of Supervisors, 343 F.3d 262, 271 (4th Gr. 2003)
(“[T]he proposed tower’s inconsistency wth |ocal zoni ng
requirenents is sufficient to establish substantial evidence for
the denial of the permt.”).

U.S. Cellular concedes that its tower proposal woul d not neet
t hese setback guidelines but argues that section 5910(A) entitles
it to a reduction in the setbacks. According to U S. Cellular
section 5910(A) establishes two relevant criteria that the City
Counci | must consi der when deci di ng whet her to reduce t he set backs:
(1) “the engineered ‘fall’ characteristics of the tower” and (2)
“the nature of neighboring |land uses.” U S. Cellular clains the
City failed to consider these criteria and argues that the Council
treated t he setback gui deli nes as mandatory rather than perm ssi ve.
Because all the evidence on the two relevant criteria supported
reduci ng the setbacks, U S. Cellular argues, the City’'s reliance on
t he setback gui delines was not supported by substantial evidence.

U.S. Cellular has m sread the ordi nance. Section 5910(A) is
framed in permssive terns and does not require the Council to
accord decisive weight to the two criteria identified as rel evant
by US. Cellular. Section 5910(A) does not say that the Counci
shall or must consider fall characteristics and nei ghboring | and
uses, but that “[c]onsideration toward reducing the setback my

require” information on those two criteria. Wchita Falls, Tex.,
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Zoning Ordinance 8 5910(A) (2001) (enphasis added). This phrase
means that the Council may require a permt applicant to submt
information on these two criteria, not that the Council is limted
to considering these two criteria alone when deciding whether to
allow a permt that does not conform to the setback guidelines.
Not hing i n section 5910(A) bars the Council from considering other
evi dence, including the degree to which the proposal deviates from
set back gui deli nes. And nothing in section 5910(A) conpels the
Council to weigh evidence in favor of reducing setbacks in a
particul ar rmanner. Rat her, the ordinance allows the Council
di scretion to decide whether it will grant reductions dependi ng on
the particular circunstances of each case.?°

The Council’s exercise of discretion was in accord with both
the ordinance and the evidence before it. The transcript of the
Council neeting belies U S. Cellular’s assertion that the Counci
considered the guidelines set forth in section 5910 nmandat ory or
acted as if those guidelines were mandatory. Sone council nenbers
expressed disappointnent that the setbacks were not mandatory,

probably because hard-and-fast rul es woul d have nmade t heir deci si on

10 The pernissive | anguage of section 5910(A) stands in stark contrast to the
mandat ory | anguage of the zoning ordinance at issue in New Par v. City of
Sagi naw, 301 F.3d 390 (6th Gr. 2002), a case on which US. Cellular heavily
relies. In NewPar, awreless provider successfully challenged a city’s refusal
togrant a permt as not in accord with the city’' s zoning ordi nance. |n New Par,
however, the zoning ordinance at issue explicitly directed the Gty of Sagi naw
to consider certain criteria in deciding whether to grant a variance. See New
Par, 301 F.3d 390 (quoting Saginaw, Mch., Zoning Code 8§ 2712, 2714 (2002)).
Incontrast, Wchita Falls’ ordinance i s perm ssive and does not require that the
Counci|l consider a list of factors or give those factors any particul ar wei ght
inits ultimte decision.
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easier. But the transcript of the Council neeting shows that
menbers also explicitly recognized their discretion to grant a
permt even if that permt would require departures from the
set back gui del i nes. 12

Nor did the Council disregard the evidence before it. The
transcript of the Council’s neeting shows that the Counci
considered a nunber of factors and determ ned, based on the
evidence, that U S. Cellular’s application did not present a
convi nci ng case for departure fromthe setback guidelines.®® Most
inportant to the Council’s determnation was the degree of
departure from those guidelines, especially given the fact that
US Cellular was the first applicant to seek a reduction in the
setbacks. ! Even if all the evidence on fall characteristics and
nei ghboring | and uses had favored U. S. Cellular, the Council coul d-

-and did--determne that this evidence did not justify such a

1 For instance, Mayor Jerry Lueck stated: “lI think the ordinance that was
passed was just too vague. | think we should have said it’'s going to be this
way, or it’'s going to be that way.”

2 For instance, Councilor Harold Hawkins stated that section 5910 gave the
Counci|l “latitude.” Councilor Johnny Burns stated that section 5910 gave the
Counci |l “flexibility.”

13 Because section 5910(A) is pernissive rather than mandatory, the Counci
need not have explicitly considered the tower’s fall characteristics or
nei ghboring land uses. Even so, the record on appeal belies US. Cellular’'s
contention that the Council utterly failed to consider fall characteristics and
nei ghboring uses. The PZC report and U S. Cellular’s own naterials, both of
whi ch the Council had before it, described the tower’s fall characteristics and
the effect (or lack thereof) of the tower on neighboring |and uses. Nothing in
the record indicates that the Council dismissed this evidence out of hand
Rat her, Council or Johnny Burns noted that “even if the fall characteristics are
35 feet [as was evidently predicted], you're still going to fall on two adj acent
properties.” The transcript also shows that the Council did di scuss nei ghboring
| and uses, especially nearby nei ghborhoods.

4 Council or Johnny Burns sumarized the problemthus: “We wanted a little
wiggle room To ne, | don't knowthat . . . we're using w ggle roomhere. To
ne, we're using dance floor room”
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serious departure fromthe setback guidelines.?

U S Cellular seizes on a nunber of inexact statenents by
councilors and tower opponents. Many of the coments nmade at the
Council neeting were not strictly germane to the issue before the
Council, and the ordinance revoking the permt stated that the
proposal “viol ates setback requi renents” rather than stating nore
precisely that “the Cty Council chose not to grant a wai ver of the
general setback requirenents.” However, the council nenbers and
their constituents are not technocrats, and substantial evidence
review does not require that the argunents and determ nations be
stated with exacting precision so long as the ultimte concl usion
i s undergirded by reasonabl e evi dence. ®

Utimtely, we need not determne whether the Council’s
deci sion was unwi se. Under substantial evidence review, the Cty

need not even denonstrate that a preponderance of the evidence

1% The PZC s determination, on which US. Cellular heavily relies, is not
controlling. Likethe Council, the PZC wei ghed evi dence in favor of reducing the
set backs agai nst the policies enbodied inthe setbacks. That the PZC wei ghed t he
evidence differently is immaterial, as the Council has ultimate authority to
weigh risks and to revoke zoning pernits. See Wchita Falls, Tex., Zoning
Ordi nance § 7245 (2001).

% | n making this point, we do not intend to take sides in a debate over how
to characterize zoning authorities and how that characterization affects the
definition of “substantial evidence.” The Fourth Grcuit, in recognition of the
| egi slative nature of nost |ocal governnents, interprets “substantial evidence”
as requiring reasonabl e evidence that a reasonable |egislator would accept to
support a conclusi on. See USOC, 343 F.3d at 271; 360/ Comuni cations Co. v. Bd.
of Supervisors, 211 F.3d 79, 83 (4th Gr. 2000). |In contrast, the Third and
Seventh G rcuits have enphasi zed the admi nistrative role that | ocal governnents
play and therefore treat zoning decisions just as they would treat decisions of
federal admnistrative agencies. See Omi point Corp., 181 F.3d at 408-09;
Aegerter v. City of Delafield, Ws., 174 F. 3d 886, 889 (7th Cr. 1999). Because
we believe that the Council had substantial evidence for its determ nation under
either the “reasonable |egislator” standard or the “reasonable administrator”
standard, we need not deci de between those alternatives.

14



supported its decision; rather, the Gty need only denonstrate that
t he Council had sone reasonabl e evidence to support the concl usion
that the proposal did not conformto setback requirenents and that

no reduction was warranted. As a federal court, we may not “re-
wei gh the evidence.” Boyd, 239 F.3d at 704.%
C.

The Gty also clainms that it has substantial evidence for its
conclusion that the proposed tower would threaten the safety and
operati ons of Kickapoo Airpark. The district court determ ned that
the Gty |acked evidence for this conclusion. W need not review
the district court’s decision on this point and decline to do so.
If the Cty had substantial evidence for its other reasons, the
fact that it |acked substantial evidence for its concerns about
airport safety does not matter; the Tel ecommuni cati ons Act requires
only that the adverse action be supported by substantial evidence,
not that each i ndividual reason for the adverse acti on be supported

by substantial evidence. See 47 U S.C. 8 332(c)(7)(B)(iii).

7 U S Cellular urges us to consider a possible national security interest
in a robust wreless comunications network. U S. Cellular should direct this
argument to Congress, not to the federal courts. Congress has chosen substanti al
evi dence as the standard for revi ewi ng | ocal zoni ng deci sions, and we nust abi de
by that choi ce.

U S. Cellular also conplains that it has expended resources in preparing
touseits chosen site. But U S. Cellular assuned the risk that its permt would
be deni ed by choosing a plot of land so small that the Gty would have had to
depart significantly from its setback guidelines to accommpdate the tower.
Regardl ess, as the Tenth Crcuit has observed, the Tel ecommuni cati ons Act does
not permt us to assess the equities of a given situation; under the requirenments
set by Congress, “so long as the municipality s decisionis grounded in |ocal |aw
and supported by substantial evidence, 47 US.C 8§ 332(c)(7)(B)(iii) is
satisfied.” Gty of Broken Arrow, 340 F.3d at 1136-37 (10th G r. 2003).
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The City's revocation of U S. Cellular’s permt was supported
by substantial evidence in a witten record. W therefore AFFIRM

the district court’s grant of sunmary judgnent to the Cty.
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