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Appeal fromthe United States Tax Court

BEFORE W ENER, CLEMENT, and PRADO, Circuit Judges.
WENER, Circuit Judge:

After a jury acquitted Petitioner-Appellant Vernon Giffin on
all charges of crimnal tax fraud (evasion), Respondent-Appellee
Comm ssi oner  of | nt er nal Revenue (" Comm ssioner") assessed
deficiencies, additions to tax, and penalties against al
Petitioners-Appellants (“Petitioners” or “taxpayers”)) for the tax

years 1987, 1988, and 1989, the sane years involved in the crim nal



case. The taxpayers challenged that determnation in the United
States Tax Court (“Tax Court”) and ultimately prevailed
Petitioners then noved for an award of attorneys' fees and costs
pursuant to 26 U S.C. 8§ 7430 and Tax Court Rule of Practice and
Procedure 231. The Tax Court denied that notion, and it is that
deni al that the taxpayers appeal. For the reasons that follow, we
affirm
| . Facts and Proceedi ngs

The taxpayers in this case appeal a Tax Court order filed
August 27th, 2002, denying them an award of litigation fees and
costs.! In that ruling, the Tax Court held that the governnent’s
litigation positioninthe underlying civil case was “substantially
justified,” which shields the Conm ssioner fromliability for fees
and costs wunder |.R C. 8§ 7430(c)(4)(B)(i). The underlying
litigationrelated to taxes paid in 1987, 1988, and 1989 by Terrel
Equi pnrent Conpany (“TECO'), M. Giffin, and Ms. Giffin.2 The

Conmi ssi oner had determ ned deficiencies, additions to tax, and

penalties for all Petitioners for the years in question. 1In the
ensuing civil litigation, the Conm ssioner conceded that the period
of limtations had expired absent a finding of fraud. The Tax

1 See Terrell Equip. Co., Inc., et al. v. Commir of Internal
Revenue, 84 T.C. M (CCH) 259 (2002).

2 Vernon and Janet Giffin were married to each other before
and during the years in question, and M. Giffin was President of
TECO during those years. Although the coupl e separated in 1990 and
|ater divorced, the Tax Court referred to Ms. Giffin by her
married nane in its opinions, and we will do the sane.
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Court found that none of the taxpayers had acted fraudul ently, and
therefore were not |liable for any of the anbunts determ ned by the
Conmi ssioner.® After that decision, the taxpayers nade a notion
for award of fees and costs, and it is the denial of that award
t hat they appeal.

1. Analysis

A. Jurisdiction

We have jurisdiction over this appeal pursuant to 26 U S.C. 8§
7482(a)(1). The Conm ssioner contends, however, that we have no
jurisdiction over Ms. Giffin' s appeal because she filed notice of
t hat appeal 92 days after the Tax Court entered its decision in her
case.* The Commi ssioner argues that TECOand M. Giffin's tinely
appeal does not function to give Ms. Giffin an extra thirty days
in which to file her appeal, as the second sentence of 26 U S.C. §
7483 seens to suggest. This is so, according to the Conm ssi oner,

because Ms. Giffin was not a party to the decisions binding TECO

3 See Terrell Equip. Co., Inc., et al., v. Commir of I|nternal
Revenue, 83 T.C.M (CCH) 1309 (2002).

426 U S.C. § 7483 mandates a 90-day period for appeal s of Tax
Court deci sions:

Revi ew of a decision of the Tax Court shall be obtained
by filing a notice of appeal with the clerk of the Tax
Court within 90 days after the decision of the Tax Court
is entered. If atinely notice of appeal is filed by one
party, any other party may take an appeal by filing a
notice of appeal within 120 days after the decision of
the Tax Court is entered.

Federal Rul e of Appellate Procedure 13 contains the sanme provi sions
for the timng of appeals.



and M. Giffin, even though her case was consolidated with theirs
for trial, briefing, and opinion. The Comm ssioner cites Twenty

Mle Joint Venture, PND, Ltd., v. Comm ssioner,® and Davies V.

Commi ssi oner, ® to support his argunent.

In each of those cases, the situation was simlar to the
i nstant situation: Several actions had been consolidated in the Tax
Court; one appellant tinely appeal ed; and anot her appeal ed during
§ 7483's 90 to 120-day wi ndow followi ng the decision. In Twenty

Mle Joint Venture, the Tenth Circuit reasoned that the second

(untinely) filer could not take advantage of the extra thirty days
all owed by 8§ 7483 because the second filer was not a party to the
deci sion that bound the tinely filer, even though both appellants’
cases had been consolidated for purposes of trial and opinion.
Because “the two cases had not |ost their individual identities,”
and the tinely filing appell ant was appeal i ng a separate deci sion,
the Tenth Circuit held that the tinely appeal did not extend the
time for filing under 8 7483.7 The Davies court relied on simlar
reasoning to reach the sane result, explaining that the appropriate
inquiry is “solely whether the late filer was a party to the sane

decision as the tinely filer[,]...not to his participation in the

5200 F. 3d 1268 (10th G r. 1999).
6 715 F.2d 435 (9th Cir. 1983).
" Twenty Mle Joint Venture, 200 F.3d at 1275.
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sane proceeding or to his inclusion in the sane opinion.”® As the
cases currently before us were consolidated only for purposes of
trial, briefing, and opinion, and separate decisions were entered
in each case, reasons the Conmm ssioner, TECO and M. Giffin's
tinmely appeal does not garner Ms. Giffin any additional tine
within which to file her own appeal.

In the instant case, however, none of the taxpayers appea
decisions of the Tax Court, as its decisions discuss only the
merits of the underlying civil tax fraud case, and were favorable
to Petitioners. Rather, Petitioners appeal only the Tax Court’s
Order dated August 27th, 2002, which denies all of theman award of
fees and costs. In other words, as regards the denial of fees and
costs, there is no “decision” to appeal, only the | one August 27th
Order, which covers all Petitioners and was tinely appeal ed by TECO
and M. Giffin. This case is therefore distinguishable from

Twenty MIle Joint Venture and Davies. As the Order being appeal ed

affected all Petitioners, and TECO and M. Giffin' s appeal was a
“tinmely notice of appeal ... filed by one party” as described by §
7483, Ms. Giffin was entitled to 120 days within which to file
her own appeal. She filed her notice of appeal wthin that
ext ended period, so we have jurisdiction over her appeal.

B. Standard of Revi ew

W review Tax Court decisions concerning “substanti al

8 Davies, 715 F.2d at 437.



justification” under 8 7430 for an abuse of discretion.?®

C. Substantial Justification

Petitioners argue that the Conm ssioner’s litigation position
was not substantially justified because he allegedly attenpted to
prove fraud based only on understatenent of incone, which is
contrary to established case law of this Crcuit.! Essentially,
Petitioners argue that the Conm ssi oner was aware of this case | aw,
disagreed with it, tried to change it by pursuing the instant
litigation, failed, and should therefore be held |iable for fees
and costs. ! The Conmm ssioner responds that his litigation strategy
at trial was grounded on many nore indicators or “badges” of fraud
t han under st atenent of inconme alone, that the Tax Court’s fi ndings
on this issue are anply supported, and that we should therefore
affirmthe Tax Court’s denial of fees and costs. W agree with the

Conmi ssi oner.

° See, e.q., Hanson v. Comm ssioner, 975 F.2d 1150, 1152-53
(5th Cr. 1992).

10 See Loftin & Whodward, Inc. v. United States, 577 F. 2d 1206,
1239 (5th Cr. 1978)(“[Clase | aw does not indicate that consistent
and substantial understatenent of inconme is sufficient, by itself,
to support a finding of fraud.”).

11 Petitioners also argue that the Conmi ssioner’s pursuit of
this case was a result of unreasonable IRS settlenent policies set
out in the RS Manual. Petitioners failed to raise this argunent
before the Tax Court, however, and we therefore decline to consider
it here. See, e.qg., Martinez v. Texas Dept. of Crimnal Justice,
300 F.3d 567, 573 (5th GCr. 2002) (explaining that the court wll
entertain new issues raised for the first tine on appeal only in
extraordinary circunstances); Stokes v. Enerson Elec. Co., 217 F. 3d
353, 358 n.19 (5th Cr. 2000) (“Argunents not raised in the
district court cannot be asserted for the first tine on appeal.”).
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The Tax Court found that the Comm ssioner “went to trial on
the basis of the theory that nultiple badges of fraud existed, and
at trial he attenpted to prove that nultiple badges of fraud were
present.”'  Although the Conm ssioner concedes he argued that
under st atenent of inconme alone mght be enough to prove fraud in
this Crcuit, he asserts that this was a secondary, alternative
argunent, an assessnent with which the Tax Court agreed. Mor e
inportantly, the Tax Court listed thirty stipulations of fact that
it decided could have supported a finding of fraud. Even though
all of these stipulations relate in sone way to understatenent of
i ncone, many could have supported affirmative findings on other
“badges” of fraud.

The governnent’s position is substantially justifiedif it is
““Justified in substance or in the mainn —that is, justified to
a degree that could satisfy a reasonable person. That is no
different from [a] ‘reasonable basis both in law and fact’
formulation.”® This case presents a close question: Even if, on
a plenary review, we would reach a result opposite the concl usion
of the Tax Court, we would —and do —affirmthat court under the

deferenti al abuse of discretion standard that is applicableinthis

appeal. The Petitioners’ argunent depends on the proposition that

12 Terrell Equip. Co., Inc., et al., v. Conmmir of Interna
Revenue, 84 T.C. M (CCH) 259, 2002 Tax Ct. Meno LEXIS 225, at *14
(2002) .

13 Pierce v. Underwood, 487 U.S. 552, 565 (1988).
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the Comm ssioner went to trial on a theory that fraud could be
proven based on not hi ng nore t han understatenent of inconme. In the
explication of its exercise of discretion, the Tax Court notes
nunmerous stipulated facts that it concludes could support its
determ nation that the governnent’s litigation position was based
on a theory of multiple badges of fraud, and that such a theory was
“Justified to a degree that could satisfy a reasonable person.”
Gven the stipulations that the Tax Court relied on and the
i nferences that can be drawn fromthem we cannot say that the Tax
Court’s denial of fees and costs under 8 7430 was an abuse of

di scretion.

I11. Conclusion
For the foregoing reasons, the Tax Court’s denial of
attorneys’ fees and costs is

AFFI RVED.



