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A | oconmotive operated by Illinois Central Railroad Conpany
(I'Nlinois Central) injured Kelli Smallwod when it struck the
autonobil e in which she was traveling. The accident occurred at a
M ssi ssi ppi Departnent of Transportation (MDOT) railroad crossing
in Florence, Mssissippi. At the tine of the accident the crossing
did not have automatic gates, but was equipped with automatic,

flashing warning lights which had been installed using federal



f unds.

Smal lwod filed suit in Mssissippi state court alleging
negli gence clains against Illinois Central and MDOT. The conpl ai nt
averred that MOT negligently failed to install gates at the
crossing despite its know edge that the crossing was unreasonably
dangerous and extraordinarily hazardous. It also alleged that MDOT
had nore than six nonths before the accident authorized and
directed Illinois Central to construct gates at the crossing, and
the Federal H ghway Adm nistration had approved of this
installation and allowed federal funding to be used for it, but
MDOT and the railroad had negligently delayed in installing the
gat es.

II'linois Central renoved the case to federal court on the
basis of diversity jurisdiction and fraudulent joinder.!? | t
asserted that Smallwood’s joinder of MXOT as a defendant was
f raudul ent because she coul d state no cl ai magai nst MDOT, since the
Federal Railroad Safety Act (FRSA)? preenpted her clains against

it.® The district court agreed, denying Snallwod' s notion to

YI11linois Central is a citizen of Illinois, and Snallwood is
a citizen of M ssissippi. I[llinois Central argued that for
pur poses of diversity jurisdictionthe district court should ignore
MDOT’ s presence because it was fraudul ently joined.

249 U S . C 8§ 20101-20153.

3 1llinois Central argued that the principles of conflict
preenption, not conplete preenption, applied. Since it did not
all ege conplete preenption, it did not renove on the basis of
federal question jurisdiction, because the well-pl eaded conpl ai nt
rule woul d have precluded renoval on that ground. See infra note
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remand and |ater dismssing MDOT from the case.* As the only
remai ni ng defendant in the suit, Illinois Central then noved for
summary judgnent on the basis that the FRSA also preenpted
Smal | wood’ s claim against it. The district court granted the
nmotion and entered judgnent in favor of the railroad.

Smal | wood has tinely appeal ed, urging error in the denial of
her notion to remand and the dism ssal of MDOI. W concl ude that
the trial judge erred in finding that MDOT was fraudul ently joi ned,

and vacate the judgnent and remand this case to the district court

53.

“*Wthregard to the delay-in-installation claim the district
court’s fraudul ent joinder determnation rested not only on its
finding that the FRSA preenpted all of Smallwod’s clains, but al so
on its conclusion that Smallwood “did not satisfy her burden of
showng that” MOI had directed Illinois Central to install
automatic gates at the crossing. However, as we recently rem nded,
it isthe renmoving party’s burden to showthat “there is absolutely
no possibility that the plaintiff will be able to establish a cause
of action against the non-diverse defendant in state court.”
Travis v. Ilrby, 326 F.3d 644, 647 (5th Gr. 2003) (internal
quotation marks and italics omtted). Since lllinois Central, the
renmovi ng defendant, bore the burden of proving that Smal |l wood had
fraudulently joined MDOT, it was required to “put forward evi dence
that woul d negate a possibility of liability on the part of” NMDOT

| d. However, 1llinois Central has pointed to no evidence it
proffered to the district court contradicting Smal |l wod’ s assertion
that MDOT authorized and directed Illinois Central to install
automatic gates at the crossing. “ISlinply pointing to the

plaintiff’s lack of evidence at this stage of the case is
insufficient to show that there is no possibility for [Smallwood]
to establish [MDOT"s] liability at trial.” Id. at 650-51. The
district court therefore reversed the burden of proof in concl uding
that Smal Il wood “did not satisfy her burden of showi ng that” MDOT
“was not fraudulently joined.” The only other basis for the
district court’s fraudul ent joinder finding was its concl usion that
the FRSA preenpted Smal | wood’ s cl ai ns agai nst MDOT.
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With instruction to remand it to the state court fromwhich it was
renmoved.
I

Smal | wod argues that there was no fraudul ent joinder and
therefore the district court erred in refusing to remand the case.
We review de novo the district court’s order denying Snallwood’ s
motion to remand and its decision that MDOT was fraudulently
j oi ned. ® The renoving party bears the burden of establishing
fraudul ent joinder, and can do this either by show ng “(1) actual
fraud in the pleading of jurisdictional facts, or (2) inability of
the plaintiff to establish a cause of action against the non-
diverse party in state court.”® The district court found
fraudul ent j oi nder because it determ ned that Snmallwood coul d not
establish her clains against MDOT in state court. Such a finding
of fraudulent joinder can stand only if the plaintiff has no
possibility of recovery against that defendant.’” “If there is
arguably a reasonabl e basis for predicting that the state | aw m ght
inpose liability on the facts involved, then there is no fraudul ent

joinder. This possibility, however, nust be reasonable, not nerely

> Geat Plains Trust Co. v. Mrgan Stanley Dean Wtter & Co.,
313 F. 3d 305, 311 (5th Cr. 2002).

6 Travis v. Irby, 326 F.3d 644, 647 (5th Cr. 2003).

"1d. at 648.



t heoretical .”8

In determ ning fraudul ent joinder, a trial judge may “pierce
t he pl eadi ngs” and consi der sumrmary judgnent-type evidence in the
record.?® However, the court “nust also take into account all
unchal | enged factual allegations, including those alleged in the
conplaint, in the light nost favorable to the plaintiff” and
resol ve any contested issues of fact and legal anmbiguities in the
plaintiff’s favor.® “The burden of persuasion on those who claim
fraudul ent joinder is a heavy one.”!!

|1

Rel ying on Chesapeake & Chio Railway Co. v. Cockrell?!? and
Boyer v. Snap-On Tools Corp.,!® Smal |l wood argues that there was no
fraudul ent joinder because its only basis was MXOTI's federal
preenption defense, which was also asserted as a defense by
II'linois Central, the diverse defendant. In Cockrell, an
adm ni strator of an estate, who resided in Kentucky, had filed suit

inastate court of Kentucky against a Virginiarailway conpany and

8 1d. (italics and internal quotation marks onitted).

°1d. at 649.
10 d.
1d.

12 232 U.S. 146 (1914).
13 913 F.2d 108 (3d Gir. 1990).
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an engineer and fireman who both lived in Kentucky.* The suit
sought to recover damages for the death of the admnistrator’s
intestate, who was struck by a train.? The railway conpany
attenpted to renove the case to federal court on the basis that the
plaintiff had fraudulently joined the railway enpl oyees to defeat
federal jurisdiction.'® The state court, declining to surrender its
jurisdiction, proceeded to atrial and entered judgnent agai nst the
conpany, which the state court of appeals affirned.

The Suprene Court granted certiorari to determ ne “whether it
was error thus to proceed to an adjudication of the cause
notw t hstandi ng the conpany’s effort to renove it into the Federal
court.”1® It concluded that the trial court had not erred in
rejecting the railway conpany’s fraudul ent joi nder argunent, which
consisted of the short and plain statenent that “the charges of
negligence ... against the defendants were each and all ‘fal se and
untrue and were known by the plaintiff, or could have been known by
t he exercise of ordinary diligence, to be false and untrue....’ "1

It reached this conclusion on the basis that the plaintiff’'s

14232 U. S at 150.
15 1d. at 149-50.

6 1d. at 150-51.

7 1d. at 150.

18] d.

9 1d. at 151.



negli gence all egations against the railway enpl oyees applied with
equal force to the conpany, which was only liable if the enpl oyees
were also liable.? The Court reasoned that although the
plaintiff’s petition “my have di sclosed an absence of good faith
on the part of the plaintiff in bringing the action at all, ... it
did not show a fraudul ent joinder of the engineer and firenman.”?
Since “no negligent act or om ssion personal to the railway conpany
was charged, and its liability, like that of the two enpl oyees,
was, in effect, predicated upon the alleged negligence of the
latter,” the fraudul ent joinder allegations “mani festly went to the
merits of the action as an entirety, and not to the joinder; that
isto say, it indicated that the plaintiff’'s case was ill founded
as to all the defendants.”? The Court concl uded:

Plainly, this was not such a show ng as to engender or

conpel the conclusion that the two enployees were

wrongfully brought into a controversy which did not

concern them As they admttedly were in charge of the

movenent of the train, and their negligence was

apparently the principal matter in dispute, the plaintiff

had the sanme right, under the | aws of Kentucky, to insist

upon their presence as real defendants as upon that of

the railway conpany. W conclude, therefore, that the

petition for renmoval was not such as to require the state
court to surrender its jurisdiction.?

20 1d. at 152-53.
21 1d. at 153.
22 ] d.

2 |d. at 153-54; see also Chi., Rock Island & Pac. Ry. Co. v.
Wi t eaker, 239 U. S. 421, 425 (1915) (relying on Cockrell to reject
the defendant railway’'s argunent that the plaintiff had
fraudulently joined the defendant train conductor to defeat
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Smal | wood argues that Cockrell applies to her case because she
alleged that Illinois Central and MDOT were jointly and severally
liable for her injury, and the railroad’ s contention that her claim
against MDOT is preenpted by the FRSA is in actuality not a claim
that MDOT has been fraudulently joined but instead an assertion
that her case is “ill founded as to all the defendants.” She
asserts that preenption of her clains is a nerits determ nation for
a M ssissippi state court to nake.

Smal | wood also relies upon the Third CGrcuit’s decision in
Boyer v. Snap-On Tools Corp.,? in which the plaintiff, a forner
deal er of Snap-On Tools, filed suit in Pennsylvania state court
agai nst the conpany and two of its enpl oyees, alleging, inter alia,
that they had m srepresented the profitability of the deal ershinp,
the risk of failure, and the anmount of capital needed to begin a
deal ershi p.?® The defendants urged that Boyer had signed a rel ease
waiving any and all «clains arising out of the plaintiff’s
deal ership.?® The parties |acked diversity because the plaintiff

and the enpl oyee defendants resided in Pennsylvania, although the

diversity jurisdiction); Ill. Cent. R R Co. v. Sheegog, 215 U S.
308, 316 (1909) (rejecting the defendants’ fraudulent |oinder
argunent because “the joinder could not be fraudulent in a |egal
sense on any ground except that the charge against [the diverse
def endant] was fraudul ent and fal se”).

24 913 F.2d 108, 109-10 (3d Cir. 1990).
2 ] d.

26 1d. at 110.



conpany was a Delaware corporation with its principal place of
busi ness in Wsconsin.? Still, the defendants renoved the case to
federal court on the basis of diversity jurisdiction and fraudul ent
joinder, contending that the plaintiff had no colorable claim
agai nst the enpl oyee defendants because of the rel ease. ?®

The district court denied the plaintiff’s notion to remand on
t he basis of the rel ease and granted sunmary j udgnent to bot h Snap-
On and the enployee defendants on that sanme ground.? The Third
Circuit reversed, reasoning that in addressing the fraudul ent
j oi nder question it need not deci de whether the rel ease applied to
the cl ai ns agai nst the enpl oyee def endants because “that issue ..
[was] equally applicable to Snap-On”;3% “ultimately, this is what
the district court decided when it granted sunmary judgnent” in
favor of all of the defendants based on the release.® The Boyer
court explained, “in the guise of deciding whether the joinder was
fraudulent,” the district court “stepped from the threshold
jurisdictional issue into a decision on the nerits.”3

Boyer cited Cockrell and reasoned that, as in Cockrell, all of

27 1d. at 109.
%8 1d. at 110.
2 ] d.
0 1d. at 112.
31 d.
32 1d.



t he defendants had rai sed the sane di spositive defense based on the
release, and the plaintiff’s argunents that the rel ease was invalid
“involve identical legal and factual 1ssues applicable to the
i ndi vi dual defendants and Snap-on.”* That court concl uded:

[Where there are col orable clains or defenses asserted

agai nst or by diverse and non-diverse defendants ali ke,

the court may not find that the non-diverse parties were

fraudul ently joined based on its view of the nerits of

those clains or defenses. Instead, that is a nerits

det erm nati on which nust be nade by the state court.?3*
Several district courts across the country have applied identical
reasoning in refusing to find fraudul ent joinder where the only

basis for the claimis a defense equally applicable to all of the

def endants, diverse and nondi verse. %

3 1d. at 112-13.

3 1d. at 113; cf. 14B CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTICE &
PrROCEDURE § 3721 (3d ed. Supp. 2003) (“[T]he defendant may not use
renoval proceedings as an occasion to adjudicate the substantive
i ssues of a case. Thus, a nondiverse codefendant may not renove a
case to federal court on the theory that because it was not |iable
tothe plaintiff, it should be disregarded for renoval jurisdiction
pur poses. In such a situation, the question of the defendant's
liability should be adjudicated in the state forum and not, de
facto, in the context of procedures such as renoval.”).

3 See, e.g., Lovell v. Bad Ass Coffee Co. of Hawaii, Inc., 103
F. Supp. 2d 1233, 1237 (D. Haw. 2000) (“There is a distinction ...
between a conplete lack of a cause of action against a sham
defendant and an inquiry as to whether those defendants could
propound defenses to an otherw se valid cause of action. A finding
of fraudulent joinder is inproper if the defendant’s assertions go
tothe nerits of the action as an entirety, and not to the joinder;
that is to say, it indicated that the plaintiff’'s case was ill
founded as to all the defendants.” (internal quotation marks
omitted)); Cheskiewicz ex rel. Cheskiew cz, No. 02-3583, 2002 W
1880524, at *3 (E. D. Pa. Aug. 15, 2002) (“[T]he defendants’
argunent s about the effect of the Vaccine Act on plaintiffs’ clains
are not unique to ... the non-diverse defendants, but are instead

-10-



I1linois Central and WMOOT reply that we have allowed
fraudulent joinder clains to be premsed on the validity of the
nondi verse defendants’ affirmative defenses and that we have al so
refused to remand a case on the basis of the cormmon def ense theory.
Al t hough we have before |ooked to the validity of a nondiverse
party’s affirmative defenses in determ ning whether that party was
fraudul ently joined, we did not confront, nuch | ess deci de, whet her
def enses common to di verse and nondi ver se def endants coul d serve as
the basis for a claimof fraudul ent joinder. 3

MDOT and the railroad argue that Dudley v. Community Public

general to all renoving defendants. Each is a manufacturer of a
vacci ne or Thi nmerosal having all egedly i npacted the plaintiffs, and
each w Il have the sanme opportunity to assert the Vaccine Act as a
defense to plaintiffs’ clains. However neritorious those defenses
may be, they are not unique to the non-diverse parties. Their
disposition is a nerits determ nation which nust be made by the
state court.” (internal quotation marks omtted)).

We do not address today the situation in which a defense is
not common to all defendants.

% Sid Richardson Carbon & Gasoline Co. v. Interenergy Res.,
Ltd., 99 F.3d 746, 753 (5th Gr. 1996) (“Having concluded that Sid
Ri chardson successfully stated a claimfor breach of contract and
corporate disregard, we turn to the affirmati ve defenses rai sed by
t he [ nondi verse] defendants. Should the defendants prevail on any
of these defenses, it necessarily follows that joinder was
fraudulent, and the district court properly exercised its renoval
jurisdiction. On the other hand, if there is any possibility that
Sid Richardson mght survive the affirmative defenses, we nust
vacate for remand to state court.”). In that case we had no need
to broach the issue whether a defense equally applicable to al
def endants could not serve as the basis for a fraudul ent joinder
argunent because we found that the notion to remand shoul d have
been granted on the alternative basis that, even considering the
defenses raised by the defendants, they did not preclude the
plaintiff’s claim 1d. at 753-57.
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Service Co. decided the question.® Dudley held that the district
court erred in denying the plaintiffs’ remand notion, reasoning
that a Texas law did not apply to prohibit the plaintiffs’ clains
agai nst the nondi verse defendant.®® The plaintiffs, the w dow and
dependent of a deceased electric conpany enployee who had been
el ectrocuted on the job, had sued the conpany and the deceased’s
superi ntendent for gross negligence.?® The superintendent and the
plaintiffs both lived in Texas, while the conpany was a citizen of
Del aware. *® Neverthel ess, the conpany renoved the case to federa
court on the basis of diversity jurisdiction, arguing that the
plaintiffs had fraudulently joined the superintendent because the
Texas Worknen's Conpensation Law acted as a defense to the
plaintiffs’ clains against the enpl oyee.* The court rejected this
contention, finding that the law allowed an action against the
superi ntendent for exenplary damages. #?

The conpany never clained that the Conpensation Law barred the
plaintiffs’ clains against it. | nstead, we explained that the

conpany contended that the |aw bl ocked any action against “a co-

37108 F.2d 119 (5th Gr. 1939).
% ]1d. at 123,
% 1d. at 120-21.
40 1d. at 120.
4 1d. at 121.
42 1d. at 122-23.
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enpl oye[e] for injury or death” so “there could be no right of
action against” the superintendent.“* The only indication that the
Conpensation Law could be applied to defeat the plaintiffs’ clains
agai nst both defendants is the court’s statenent that if section
three of the law, which provided that enployees of a conpany
falling within the scope of the | aw had no right of action agai nst
their enpl oyer or co-enployees for personal injuries, were read in
isolation of the other sections, “Dudley’s representatives could
sue neither [the superintendent] nor the comon enployer.”*
However, the court quickly added that section five allowed a
plaintiff to recover exenplary damages from an enployer for
personal injuries.* Thus, the only question was whether the |aw
al so all owed exenpl ary danmages agai nst a co-enpl oyee. The court
found that the law did all ow such damages, and that therefore the
def endant superintendent was not fraudul ently joined. %

The only other case Illinois Central and MDOT rely upon in
asserting that we nust reject the comon defense theory is a

District of Colorado case, Frontier Airlines, Inc. v. United Ar

Lines, Inc.% The Frontier court found fraudul ent joinder on the

3 1d, at 121.

4,

5 1d, at 122.

% .,

7 758 F. Supp. 1399 (D. Col 0. 1989).
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basis of the defendants’ common conflict preenption defense and
applied its preenption analysis to the plaintiff’s clai ns agai nst
t he diverse defendant.*® However, the opinion does not consider
Cockrell or Boyer. Indeed, the plaintiff apparently did not argue
t hat fraudul ent joi nder coul d not be based on the common preenption
def ense. 4°

I1linois Central and MDOT have cobbl ed together no reasoned
support for their position, which is contrary to the Suprene
Court’s century-old command i n Cockrell that the fraudul ent joi nder
all egations be directed toward the joinder, not to “the nerits of

the action as an entirety.” Moreover, it contravenes the purpose

8 1d. at 1411.

49 Al t hough not cited by MDOT and Illinois Central, Ritchey v.
Upjohn Co., 139 F.3d 1313 (9th Gr. 1998), also supports their
argunent. There the Ninth Crcuit found fraudul ent joi nder because
the clains against the nondiverse defendants were barred by the

statute of limtations. ld. at 1319-20. It did so despite the
fact that the sane statute of limtations defense applied to bar
the claim against the diverse defendant. 1d. at 1320. However

the Ritchey court acknow edged t he awkwar dness of appl yi ng a common
defense to find fraudul ent joinder:

We recognize that it is, perhaps, slightly peculiar to
speak of [the nondiverse defendants] as sham defendants
because the statute of limtations bars a cl ai magai nst
them when that would seemto lead to an argunent that
[the diverse defendant] itself is a sham defendant
because the statute of limtations has al so run agai nst
it. Nevertheless, the fact is that [the plaintiff] did
not state a cause of action against anyone, and his
failure to state that cause of action against [the
nondi ver se def endants] denonstrates beyond peradventure
that they were sham defendants for purposes of renoval.
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of the fraudul ent joinder doctrine, whichis to prevent a plaintiff
from namng a nondiverse party as a defendant solely for the
pur poses of depriving the court of jurisdiction.?>®
111

Reference to traditional renoval rul es and principl es persuade
t hat the Boyer court’s hol ding, based on Cockrell, is necessary to
prevent erosion of the well-pleaded conplaint rule and serves the
federal -state bal ance. The well-pleaded conplaint rule bars
renmoval on the basis of federal question jurisdiction unless that
jurisdictionis evident fromthe face of the conplaint.® A federal
def ense then does not give a defendant the right to renove:

“[S]ince 1887 it has been settled | awthat a case may not

be renoved to federal court on the basis of a federa

def ense, including the defense of preenption, evenif the

defense is anticipated in the plaintiff’s conplaint, and

even if both parties admt that the defense is the only

guestion truly at issue in the case.”?®
It is true that conplete preenption acts as a narrow exception to

the well -pl eaded conplaint rule, but neither Illinois Central nor

MDOT disputes that it 1is conflict preenption, not conplete

%0 See 15 MoorRE' s FEDERAL PracTiceE § 102. 21[5][a] (James Wn Mbore
et al., eds., 3d ed. 1998).

51 Terr ebonne Honecare, Inc. v. SMA Health Plan, Inc., 271 F. 3d
186, 188 (5th Cir. 2001).

52 Roark v. Humana, Inc., 307 F.3d 298, 304 (5th Cr. 2002)
(quoting Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463
US 1, 13-14 (1983)).
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preenption, which is at issue here.>

Because Illinois Central clains only conflict preenption, it
is not entitled, under the well-pleaded conplaint rule, to a
federal forumfor its resolution.® |If Illinois Central had renoved
on the basis of federal question jurisdiction, pointing to a
federal defense, the district court could not have “resolve[d] the

di spute regardi ng preenption,” and woul d have “| ack[ ed] power to do
anyt hing other than remand to the state court where the preenption
i ssue [could] be addressed and resolved.”* W, like the Third
Circuit, recognize that “[s]tate courts are conpetent to determ ne

whet her state |aw has been preenpted by federal |aw, and absent

conplete preenption, they nust be permtted to perform that

53 Conpl ete preenption occurs when a federal statute has a

“preenptive force ... [that] is so powerful as to displace entirely
any state causes of action.” 1d. at 305 (internal quotation marks
omtted). If “a federal cause of action conpletely preenpts a

state cause of action, any conplaint that cones within the scope of
the federal cause of action necessarily arises under federal |aw.”
Id. (internal quotation marks omtted). Such an action is excepted
from the well-pleaded conplaint rule and confers original and
renmoval jurisdiction. 1d.

On the other hand, conflict preenption, al so known as ordi nary
preenption, fails to establish federal question jurisdiction.
“Rat her than transnogrifying a state cause of action into a federal
one — as occurs with conplete preenption — conflict preenption
serves as a defense to a state action.” Gles v. NYLCare Health
Plans, Inc., 172 F.3d 332, 337 (5th Cr. 1999). The well -pl eaded
conplaint rule prevents a defendant from renoving sinply on the
basis of conflict preenption. Roark, 307 F.3d at 305.

54 Roark, 307 F.3d at 305.
% Gles, 172 F.3d at 337.
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function with regard to state | aw clai ns brought before them "5

Regardl ess of whether it intended to, Illinois Central
circunvented this [imt on renoval jurisdiction by renoving on the
basis of its conflict preenption defense but clothing it inaclaim
of diversity jurisdiction and fraudulent joinder. It successfully
convinced the district court to decide the preenption question
which if Illinois Central had renoved the case on the basis of
federal question jurisdiction the court woul d have had no power to
do, in the guise of determning whether MDOI, the non-diverse
party, had been fraudulently joined. This use of fraudul ent
joinder frustrates the overarching principle of the well-pleaded
conplaint rule, that state courts are equally conpetent to decide
f ederal defenses.

|V

W conclude that the district court erred in denying
Smal | wod’s notion to remand and in dismssing MDOT as a party,
vacate the judgnent in favor of Illinois Central, and remand the
case to the district court with instruction to remand it to the
state court fromwhich it was renoved. It is for Mssissippi state
courts to decide the nerits of MDOT and Illinois Central’s common
preenpti on defense.

VACATED and REMANDED.

56 Goepel v. Nat'|l Postal Miil Handl ers Union, 36 F.3d 306, 316
(3d Cir. 1994) (internal quotation marks omtted).
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