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AVONDALE | NDUSTRI ES, | NC.

Petiti oner

VERSUS

RAY ALARI G JOSEPH HOMRD, DI RECTOR, OFFI CE OF WORKERS
COMPENSATI ON PROGRAMS, U. S. DEPARTMENT OF LABOR,

Respondent s.

Petition for Review of Orders

of the Benefits Revi ew Board

Before SMTH, DENNI'S, and CLEMENT, G rcuit Judges.
DENNI'S, G rcuit Judge:

Petitioner Avondal e Industries, Inc. (“Avondal e”) chall enges
the Benefit Review Board’'s (“BRB’) award of attorney’s fees to
respondents Ray Al ari o and Joseph Howard under section 28(a) of the
Longshore and Har bor Workers’ Conpensation Act (“LHWCA’), 33 U. S. C

§ 928(a).! For the follow ng reasons, we deny Avondal e’ s petition

! Avondale also challenged the BRB s decision awarding
attorney’s fees to Eugene Craig. This opinion was originally
i ssued referencing Craig’s case along with the cases of Alario and
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for review
| . BACKGROUND
Respondents were Avondal e enpl oyees. Each filed an LHWCA
claimw th Avondal e seeki ng paynent for work-rel ated hearing | oss.

A. Ray Al ario

On July 12, 1999, Alario filed a LS-203 d ai mfor Conpensation
wWth the deputy comm ssioner alleging hearing |oss caused during
his ten-year enpl oynent with Avondal e and attached an uni nterpreted
audi ogram Al ario al so provi ded Avondal e with notice of the claim
although it was not formally served on Avondale by the deputy
comm ssioner until August 4, 1999. On July 30, 1999, Avondale
filed a LS-207, Notice of Controversion of R ght to Conpensati on,
refusing to pay conpensation and contending it did not have
sufficient evidence of the degree of hearing |oss. Avondal e
alleged that it could not know the degree of Alario’s | osses until
it received an audi ogram and an audi ol ogist’s report interpreting
t he audi ogram

On August 19, 1999, Al ari o obtained the audi ogramand report,

which indicated a 62.8% hearing |oss. The day after Avondal e

Howard. But the BRB s decision of these three consolidated cases
actually remanded Craig’'s case to the district director for further
pr oceedi ngs. Thus, there was no final order of the Board wth
respect to Craig, and Craig was dismssed from this appeal on
Septenber 18, 2002. The Director of the Ofice of Wrkers’
Conpensation Prograns filed a notion to anend the |udgnent
requesting that the original opinion be revised to renove the
references to Craig’'s case. The Director’s notion is granted, and
this opinion has been revised to reflect that only the cases of
Al ario and Howard are before this court.
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received the report on Septenber 13, 1999, it commenced paying
benefits. On Septenber 27, 1999, Avondale had Alario undergo
exam nation by its own audi ol ogi st who set Alario’ s hearing | oss at
54.1% \When Avondale received this report, it averaged the two
results together and sent Alario a check for the remaining
conpensati on on October 7, 1999. Alario’ s attorney then requested
attorney’s fees under LHWCA 828(a). The district director denied
the request. After Alario filed a notion for reconsideration, a
different director granted the request for attorney s fees.
Avondal e appeal ed the decision to the BRB

B. Joseph Howar d

On Novenber 19, 1996, Howard filed a LS-203 claim for
conpensation for hearing loss, but unlike Alario, he did not
provide an uninterpreted audi ogram Al t hough Howard provided
Avondal e with earlier notice, the deputy conmm ssioner served the
claim on Avondal e on Decenber 31, 1996. On Decenber 12, 1996,
Avondal e filed a LS-207 formcontroverting the claimuntil Howard
provi ded an audi ogram and report. On January 8, 1998, Avondal e
received a copy of the interpreted audiogram and report from
Howard. The report indicated a 13.8% hearing | oss, and Avondal e
paid Howard for his hearing |loss on January 15, 1998. On August
21, 1999, Howard s attorney sought reinbursenent for attorney’s
fees under LHWCA 8§ 28(a). The district director granted the fee
petition, ordering Avondale to pay attorney’'s fees from Decenber
31, 1996 wuntil January 15, 1998. Both parties appealed the
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decision to the BRB

C. Consol i dati on

The BRB, considering the cases individually, originally denied
the requests for attorney’'s fees. The BRB then granted a notion
for reconsideration en banc and consol i dated t he cases. On Cct ober
5, 2001, sitting en banc, the BRB unaninously granted attorney’s
fees to respondents under LHWCA 828(a). On May 23, 2002, the BRB
deni ed Avondale’'s notion for reconsideration en banc. Avondal e
then tinely filed a petition for review The Director of the
O fice of Wrkers’ Conpensation Prograns filed a brief arguing that
the BRB' s deci sion awardi ng respondents attorney’ s fees should be
af firnmed.

1. ANALYSIS

A. St andard of Revi ew

“This Court conducts a de novo review of the BRB s rulings of
| aw, owi ng them no deference because the BRB is not a policynmaking
agency.” Pool Co. v. Cooper, 274 F.3d 173, 177 (5th Cr. 2001)
(citations omtted). But this court does afford Ski dnore deference
to the Director's interpretations of the LHWCA. |1d. Under this
appr oach, the anount of deference owed the Director’s
interpretation "will depend upon the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with
earlier and | ater pronouncenents, and all those factors which give

it power to persuade, if |acking power to control." United States
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v. Mead Corp., 533 U. S. 218, 228 (2001) (quoting Skidnmore v. Sw ft

& Co., 323 U.S. 134, 140 (1944)).

B. The BRB' s Deci si on

I n concluding that Avondal e owed attorney’s fees pursuant to
section 28(a), the BRB noted that “neither the Act nor the
regul ations require that a claimant submt evidence with his claim
before the requirenents of Section 28(a) are triggered.” Craig v.

Avondal e, 35 B.R B.S. 164, 165 (2002). Section 28(a) states:

If the enployer or carrier declines to pay any
conpensation on or before the thirtieth day after
receiving witten notice  of a claim for
conpensation having been filed from the deputy
comm ssioner, on the ground that there is no
liability for conpensation within the provisions of
this chapter and the person seeking benefits shal
thereafter have wutilized the services of an
attorney at law in the successful prosecution of
his claim there shall be awarded, in addition to
the award of conpensation, in a conpensation order,
a reasonabl e attorney's fee agai nst the enpl oyer or
carrier in an anount approved by the deputy
comm ssioner, Board, or court, as the case may be,
which shall be paid directly by the enployer or
carrier to the attorney for the claimant in a |unp
sum after the conpensation order becones fi nal

33 U.S.C. 8928(a) (enphasis added). The BRB thus noted that “[t] he
Act is clear that an enployer nmay pay or decline to pay within 30
days after it receives the witten notice of ‘a claim fromthe

district director; however, no other ‘evidence’ is required before



the 30-day period begins to run.”? The BRB also noted that
Avondal e did not pay on or before the thirtieth day after receiving
the LS-203 claimform fromthe deputy conm ssioner in any of the
three cases. The BRB therefore held Avondale Iliable for

respondents’ attorney’'s fees under section 28(a).

C. Avondal e’ s Arqunents Chal |l engi ng the Decision of the BRB

Avondal e makes two argunents chall engi ng the BRB s deci sion.
First, Avondal e argues that a “valid claini triggering the deadline
outlined in section 28(a) has not been made until the clai mant has
provi ded an audi ogram adm nistered by a licensed or certified
audi ol ogi st along with an acconpanying interpretive report. I n
maki ng this argunent, Avondal e relies on section 8(c)(13)(C of the

LHWCA whi ch provi des:

An audi ogram shall be presunptive evidence of the
anmount of hearing |oss sustained as of the date
t her eof , only if (i) such audi ogram was
adm ni stered by a |icensed or certified audi ol ogi st
or a physician who is certified in otol aryngol ogy,
(ii1) such audiogram wth the report thereon, was
provided to the enployee at the tine it was
adm nistered, and (iii) no contrary audi ogram nade
at that tinme is produced.

This argunent is unavailing. Al t hough section 8(c)(13)(0
states that an audi ogram acconpani ed by an interpretive report is

“presunptive evidence of the anount of hearing loss,” the Act

2 Ray Alario attached an uninterpreted audiogramto his claim
formwhile Joseph Howard did not. This potential distinction is
not relevant under the BRB s analysis, Avondale's argunents, or
this court’s analysis. Thus, the cases may be anal yzed t oget her.
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nowhere states that such evidence is required for a claimto be
considered filed for the purposes of section 28(a). This provision
only provi des a nechani smfor presunptively establishing the anount
of a hearing loss claimif that claimis controverted. |t does not
require a claimant to provide this evidence when filing the claim

Section 28(a) makes it clear that the operative date for
avoiding the potential shifting of attorney’s fees is thirty days
after the enployer receives formal notice of the claim section
28(a) does not nention the term“evidence”, |et alone require that
certain evidence be provided when a claimis filed. A claim
requires only a witing disclosing an intention to assert a right
of conpensati on. Fireman’s Fund |nsurance Co. v. Bergeron, 493
F.2d 545, 547 (5'" Cr 1974). Form LS-203 clearly neets this
requirenent and is in fact the formadm nistratively prescribed for
a claimunder the Act.® Thus, respondents filed valid clains by
filing Form LS-203.

In arguing that presunptive evidence is required before a
hearing loss claim can be considered filed under section 28(a),
Avondal e expresses concern that to avoid fee-shifting under the
pl ai n readi ng of section 28(a), enployers will be required to pay
benefits for hearing | oss clains before they have the information

required to pay those clains. But the enployer is free to schedul e

3% Form LS-203, entitled “Enployee’s Caim for Conpensation”,
specifically states: “1I hereby nmake <claim for conpensation
benefits, nonetary and nedical, under the [Act].”
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the claimant for a hearing evaluation by a physician of the
enpl oyer’s choosing to determne the anmount, if any, of hearing
loss. In fact, here Avondale sent Alario to its own audi ol ogi st
after receiving an interpreted audiogram There is no reason why
Avondal e could not have done so immedi ately upon receiving the
claimitself or formal notice of the claim This would allow
Avondal e to ascertai n the proper anount of paynment and begi n payi ng
intime to avoid the fee-shifting provision.

Al ong these sane |ines, Avondal e maintains that hearing | oss
is different from all other scheduled |osses under the LHACA
Avondal e states that all of the other scheduled |osses can be
objectively determ ned while hearing |l oss is nore subjective. But
when Congress has chosen to treat hearing loss clains differently
from other clainms, it has clearly done so. See 33 U S C 8§
908(c)(13)(D) (statute of limtations); 8 908(c)(13)(E) (nethod of
calculating inpairnent). In relation to section 28(a), Congress
has made no indication that hearing loss clains are to be treated
differently fromany other claim |In short, Avondal e s argunent
that the deadline in section 28(a) is not triggered for hearing
loss clainms until the claimis acconpani ed by presunptive evi dence
of the anpbunt of the claimis not supported by the statute.

Avondal e’ s second argunent is that it did not decline to pay
conpensation and is therefore not liable for attorney’s fees under

section 28(a). This argunent is without nerit. In both cases,



Avondal e filed a FormLS-207, Notice of Controversion of Right to
Conpensation, before the thirtieth day after receiving formal
notice of the claimfrom the deputy conm ssioner. I n Weaver v.
| ngal I s Shi pbuilding, Inc., 282 F.3d 357 (5'" Cir 2002), the Court
held that the attorney’s fees nmay be assessed agai nst the enpl oyer
from the date of receiving formal notice of the claim if the
follow ng four elenents for fee-shifting are satisfied: (1) forma
notice, (2) enployer controversion of the claim (3) successful
prosecution by the claimant, and (4) use of an attorney to
prosecute the claim [|d. at 359-60.

Here, by arguing it did not decline to pay, Avondale
chal | enges only whether there was controversion of the claim But
filing a Form LS-207, Notice of Controversion of Right to
Conpensation, clearly satisfies that requirenent. As in Waver,
the fact that Avondale filed these forns before receiving fornal
notice of the clains fromthe deputy director is irrelevant. Al
four el enments have been net here, and Avondal e has not argued that
any portion of the fees awarded by the BRB were incurred prior to
Avondal e’ s receiving formal notice of the claim from the deputy
conmi Ssi oner.

[11. CONCLUSI ON

Under a plain reading of section 28(a), respondents were

entitled to attorney’s fees. Therefore, Avondale's petition for

review i s denied.



PETI TI ON FOR REVI EW DENI ED.
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