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PER CURI AM

Kossi Thonas Soadj ede chall enges a final order of renoval
i ssued by the Board of Inmmgration Appeals (BIA) on April 2,
2002. Soadjede applied for political asylumunder § 208 of the
| mm gration and Nationality Act (I NA), wthholding of renoval
under § 241(b) of the INA, w thholding of renoval under the
Convention Against Torture (CAT), and in the alternative,
voluntary departure. On Novenber 17, 2000, an immgration judge
deni ed Soadj ede’s applications for asylum w thhol di ng of
renmoval, and protection pursuant to the CAT. The inmm gration
j udge found Soadjede statutorily ineligible for asylum because he

failed to file his asylumapplication within one year after his
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arrival in the United States. Wth respect to Soadjede’s
applications for wthhol ding of renpoval and CAT protection, the
imm gration judge found that Soadjede failed to neet his burden
of proof. The immgration judge granted Soadjede’s request for
voluntary departure fromthe United States. The BIA summarily
affirmed the inmmgration judge' s decision pursuant to 8 C F. R
8§ 3.1(a)(7).

Soadj ede argues that the BIA's issuance of an order
summarily affirmng the decision of the immgration judge
provi des an i nadequate basis for judicial review by this court.
In arguing that he received less than a “full and fair trial,”
his argunment inplicates his rights under the Due Process C ause
of the Fifth Anendnent. Thus, we construe Soadjede’s argunent as
a claimthat the BIA s affirmance w thout opinion procedure is
unconstitutional because it violates due process. This Court

reviews constitutional challenges de novo. Anwar v. INS, 116

F.3d 140, 144 (5th Cr. 1997).
At issue in this case is the “streanlining” regulation,
8 CF.R 8 3.1(a)(7), which authorizes a single Board nenber to:

affirm the decision of the Service or the Inmgration
Judge, without opinion, if the Board Menber determ nes
that the result reached in the decision under review was
correct; that any errors in the decision under review
were harm ess or nonmaterial; and that

(A) the issue on appeal is squarely controlled by
exi sting Board or federal court precedent and does
not involve the application of precedent to a novel
fact situation; or
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(B) the factual and legal questions raised on appeal

are so insubstantial that three-Menber review is

not warrant ed.
8 CF.R 8 3.1(a)(7)(ii) (2002). Once the Board Menber has nade
the determnation that a case satisfies these requirenents, the
Board issues the following order: “The Board affirns, wthout
opinion, the result of the decision below. The decision is,
therefore, the final agency determnation. See 8 C F. R
3.1(a)(7).” l1d. § 3.1(a)(7)(iii).

The regul ati on provides that an affirmance w t hout opi nion
“does not necessarily inply approval of all of the reasoning of”
the decision below. 1d. The regulation explicitly prohibits
Board Menbers fromincluding in their orders their own
expl anation or reasoning. 1d. Consequently, the regulation
desi gnates the decision of the immgration judge, and not the
Board’s summary affirnmance, as the proper subject of judicial
review. See Streanlining, 64 Fed. Reg. 56,135, 56,137 (Cct. 18,
1999) (“The decision rendered below will be the final agency
decision for judicial review purposes”). This court has
previously joined the majority of circuits in approving the
authority of the BIAto affirmthe immgration judge's decision

W t hout giving additional reasons. Mkhael v. INS, 115 F.3d 299,

302 (5th Gr. 1997) (noting that, where the BIA affirmed w thout
addi tional explanation, this court would review the inmgration

judge’s decision); see also Abdulai v. Ashcroft, 239 F.3d 542,

549 n.2 (3d. Cr. 2001); Gday v. INS 113 F.3d 230, 234 (D.C
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Cr. 1997); Chen v. INS, 87 F.3d 5, 7 (1st Cr. 1996); Prado-

Gonzalez v. INS, 75 F.3d 631, 632 (11th Cr. 1996); Urukov v.

INS, 55 F.3d 222, 227-28 (7th Gr. 1995); Alaelua v. INS, 45 F.3d

1379, 1382-83 (9th Cir. 1995); Mashio v. INS 45 F.3d 1235, 1238

(8th Gr. 1995); &andarillas-Zanbrana v. BIA 44 F. 3d 1251, 1255

(4th Gr. 1995); Arango-Aradondo v. INS, 13 F.3d 610, 613 (2d.

Cr. 1994).
The First Crcuit recently rejected a due process chall enge

to the BIA's summary affirmance procedures. [In Al bathani v. INS

_ F.3d ___, 2003 W 257276 (1st Cr. Feb. 6, 2003), that court
found that the sunmary affirmance procedures do not deprive the
courts of appeal of a reasoned basis for review because the
imm gration judge’ s opinion provides the basis for review |d.
at *11-*12. The court noted that “adm nistrative agencies should
be free to fashion their own rules of procedure and to pursue
met hods of inquiry capable of permtting themto discharge their

mul titudi nous duties.” 1d. at *11 (quoting M . Yankee Nucl ear

Power Corp. v. Natural Res. Def. Council Inc., 435 U S. 519, 543-

44 (1978)). The First Crcuit reasoned that they could not infer,
in the absence of evidence, that the BIA did not conduct the
required review of the immgration judge’' s decision nerely
because it used a streamined summary affirmance procedure in
order to nmanage its caseload. |1d. at *13 (“[Summary affirnmance
procedures] are workl oad nmanagenent devi ces that acknow edge the

reality of high caseloads. They do not, either alone or in
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conbi nation with caseload statistics, establish that the required
review is not taking place.”).

We agree with the reasoning set forth by our sister circuit
in Albathani. As that court pointed out, the summary affirmance
procedures enployed by the BIA are simlar in nature to the
summary di sposition procedures used by this and other courts.
See 5THAQR R 47.6 (providing for affirmance w thout opinion
under enunerated circunstances). In addition, in adopting the
regul ation, the Departnent of Justice (DQJ) specifically
consi dered the potential due process concerns about summary
affirmance. 64 Fed. Reg. at 56,138. The DQJ reasoned that the
“risk of erroneous decisions resulting fromthe streamining of
[ BIA] procedures is mninmal” because “nost appellants wll
al ready have had a full evidentiary hearing before an I mm gration
Judge.” 1d. The DQJ al so noted that the governnent has a
significant interest in concentrating the resources of the Bl A on
“cases where there is a reasonable possibility of reversal, or
where a significant issue is raised in the appeal.” 1d.
Utimtely, the DQJ concluded that “an endorsenment of the result
reached by the decision-nmaker bel ow satisfies any concei vabl e due
process requirenent concerning justifications for the decisions
made in any appel |l ate process that the governnent decides to
provide.” 1d. at 56, 139.

We hold that the summary affirnmance procedures provided for

in 8 CF.R 8 3.1(a)(7) do not deprive this court of a basis for
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judicial review and that the procedures do not violate due
process. Soadjede has raised and briefed the procedural issues
only. He does not argue that the decision in his case is not
supported by substantial evidence. W wll thus treat the issues
concerning the nerits of his inmmgration appeal as abandoned.

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,

748 (5th Gr. 1987).
Soadj ede’ s petition for review of the BIA s decision is

DENI ED.



