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Primarily at issue is whether, pursuant to Title V of the
Clean Ar Act, 42 US C 88 7661-7661f, the Environnental
Protection Agency (EPA) had authority to grant full approval to
Texas’ operating permt program notw t hstanding program
deficiencies; and if so, whether it nonethel ess was required by
that Act to issue notices of deficiency for the clained

shortcom ngs. The petitions for review are DEN ED.



| .
A

The Cean Air Act (CAA), 42 U S.C 88 7401-7671q, enacted in
1970 and extensively anended in 1977 and 1990, is a conplex
regul atory reginme intended “to protect and enhance the quality of
the Nation’s air resources so as to pronote the public health and
wel fare and the productive capacity of its population”. 42 U S C
8§ 7401(b)(1). “Primary responsibility” for enforcenent of the CAA
is vested in state and local governnents; but, the CAA also
provi des for “Federal financial assistance and |eadership ... for
t he devel opnent of cooperative Federal, State, regional, and | ocal
prograns to prevent and control air pollution”. 42 U.S.C. 8§
7401(a)(3), (4). States satisfy their responsibility by devel oping
state i nplenentation plans that specify em ssions |imtations and
ot her nmeasures to attain and nmaintain national anbient air quality
standards. 42 U. S.C. 8§ 7410(a)(2)(A)-(M.

In 1990, Congress enacted Title V for the CAA Title V
requires mmjor stationary sources of air pollution, such as
factories, to receive operating permts incorporating CAA
requi renents and establishes a procedure for federal authorization
of state-run Title V permt progranms. See 42 U.S.C. 88 7661- 7661f.
Title V permts do not inpose additional requirenents on sources
but, to facilitate conpliance, consolidate all appl i cabl e

requi renents in a single docunent. See 42 U . S.C. § 766la(a); see



also Virginia v. Browner, 80 F.3d 869, 873 (4th G r. 1996) (Title
Vpermt “is a source-specific bible for [ CAA] conpliance”), cert.
denied, 519 U S. 1090 (1997).

Congress directed the EPA to pronulgate regulations
establishing the mninmum elenents for a Title V operating permt
program Those mninmum elenments were to include certain
requi renents identified in the CAA See 42 U.S.C § 7661la(b)
(articulating ten mninmum el enents for state prograns).

The CAA required each State to devel op, and submt to the EPA
for approval, an operating permt programthat net the requirenents
of the Act and its regulations (Part 70 — pursuant to the
regul ations inplenented for the CAA). 42 U.S.C. 8§ 766la(d)(1).
Section 502(d)(1) of the CAA 42 U.S.C. § 766la(d)(1), authorized
the EPA to grant full approval to permt prograns “to the extent”
that the programnet the CAA s requirenents.

In the event a State was not eligible for full approval, but
“substantially” net the m ninum requirenents, the CAA authorized
the EPA to grant “interim approval”. 42 U S C § 766la(g). On
granting interi mapproval, the EPA had to identify deficiencies to
be addressed before the program could receive full approval; the
State was then required to revise and resubmt the program |d.
Interimapproval could only last for two years and could not be

r enewed. | d.



Congress established firmdeadlines for these processes. See
42 U.S.C. § 7661la. Pursuant to the statutory schedule: by
Novenber 1993, States were to submt proposed permt prograns; by
Novenber 1994, the EPA had to either grant full or interim
approval, or deny approval; by Novenber 1995, the EPA was to take
over state permt prograns that did not neet federal requirenents
and had not been granted interim approval; and by Novenber 1996,
the EPA was to take over state permt prograns that had been
granted interi mapproval but did not qualify for full approval. 1In
ot her words, conpliant prograns were to be operating no | ater than
Novenber 1996, six years after Title V becane law. See 46 U S.C.
§ 766la(b), (d)(1), (d)(3), and (9).

| f a programwas not fully approved before the deadline, or if
interim approval expired w thout the EPA' s having granted ful
approval, the CAA mandated stiff sanctions, including exposure to
financial penalties (e.g., loss of highway funds). See 42 U S. C
8§ 766la(d)(2)(B) (incorporating 42 U . S.C. 7509(b)). Moreover, the
EPA would be required to inplenent a federal Title V permtting
programin that State, pursuant to EPA regul ations. See 42 U S.C.
§ 7661la(d)(3).

After the EPA approved a State’s Title V permt program the
EPA was to maintain an oversight role. The CAA provides that,
whenever the EPA nekes a determnation that a State is not

adequately admnistering and enforcing its permt program in



accordance with Title V, it shall provide a notice of deficiency
(NCD) to the State. 42 U S.C. § 766la(i)(1l). |If the State does
not correct the deficiency within 18 nonths, it faces sanctions
and, eventually, EPA takeover of its program 42 U S.C. 8
766la(i)(2), (4).
B

The EPA i ssued regul ati ons providing m ninumrequirenents for
state permt prograns and, pursuant to those rul es, began revi ew ng
and authorizing state permt prograns. |t issued nunerous interim
approvals. Despite the statutory |anguage that interim approva
was to last only two years and could not be renewed, the EPA al so
extended those approvals for an additional ten nonths as the
Novenber 1996 deadl i ne approached. See Operating Permts Program
| nt eri mApproval Extensions, 61 Fed. Reg. 56368 (31 Cct. 1996). It
subsequent|ly extended i nterimapproval three tines. See Extension
of Operating Permts ProgramlnterimApprovals, 62 Fed. Reg. 45732
(29 Aug. 1997); Extension of Operating Permts Program Interim
Approval Expiration Dates, 63 Fed. Reg. 40054 (27 July 1998);
Extending Operating Permts Program Interim Approval Expiration
Dates, 65 Fed. Reg. 7290 (14 Feb. 2000).

The EPA was sued for doing so. Sierra Cub v. EPA No. 00-
1262 (D.C. Gr. 2000). As part of the settlenent of that action,
t he EPA agreed: (1) to inplenent a federal permt program by 1

Decenber 2001 in any State that did not have full approval; and (2)



to take and respond by 1 Decenber 2001 to public comments regarding
deficiencies in state permt prograns. 1d. (Settlenent Agreenent).
Regardi ng such public coments, it conmtted to respond on the
merits to any clains of deficiency raised during the coment period
and either issue an NOD or explain why it did not do so.

C.

In 1993, Texas submtted its Title V programto the EPA for
approval. See Clean Air Act Final Interim Approval of Operating
Permts Program the State of Texas, 61 Fed. Reg. 32693 (25 June
1996) . In 1996, the EPA granted interim approval to Texas’
program See id. The EPA identified nunerous deficiencies inits
approval notice that Texas was required to correct before it could
obtain full approval. See id. at 32694-98; Cean Air Act Proposed
Interi mApproval for the State of Texas, 60 Fed. Reg. 30037 (7 June
1995) . Subsequently, Texas submtted program revisions for the
EPA' s review.

Pursuant to the Sierra Club Settlenent Agreenent, the EPA
publ i shed a Federal Register notice inviting public coments about
Texas’ progranm Petitioners submtted coments in which they
objected to full approval, based on their belief that Texas had not
corrected all of the interim deficiencies and that additional
deficiencies existed that had not been identified previously. The
EPA determ ned, however, that Texas’ revisions satisfactorily

addressed the program deficiencies identified during interim



approval, Clean Air Act Proposed Full Approval for Texas, 66 Fed.
Reg. 51895 (11 Gct. 2001); accordingly, it granted Texas ful
approval in Decenber 2001, Cean Ar Act Full Approval of Texas
Permts Program 66 Fed. Reg. 63318 (6 Dec. 2001).

Regarding the deficiencies not identified by the tinme of
interim approval, the EPA concluded that newy identified
deficiencies did not prohibit full approval. It stated it would
respond to those alleged deficiencies in a separate, then
concurrently pending adm nistrative proceeding. 1d. at 63329-30.
In January 2002, based upon the EPA's review of the public
comments, it issued an NOD that identified six deficiencies.
Notice of Deficiency for Clean Air Act Qperating Permts Program
State of Texas, 67 Fed. Reg. 732 (7 Jan. 2002).

I n February 2002, the EPA issued a response |letter explaining
its rationale for not issuing NODs for other deficiencies clained
by Petitioners. See Qperating Permts Program Notice of Location
of Response Letters to Citizens Concerning Program Deficiencies in
Texas, 67 Fed. Reg. 16374 (5 Apr. 2002). The response expl ai ned
that the EPA agreed with Petitioners concerning sone of the issues
and was working with Texas to ensure its program was being
i npl emented consistent with Title V; on other issues, it did not
agree with Petitioners. EPA Responses to Citizen Coorments on State
Program Defi ci enci es (Texas) (21 Feb. 2002), at ,

http://ww. epa. gov/ ai r/ oaqps/ perm ts/response/.



1.

Petitioners seek review of two EPA final actions related to
Texas’ Title V operating permts program (1) the 6 Decenber 2001
full approval of the program and (2) the 21 February 2002 deci si on
not to issue NODs related to four aspects of the program Texas
has intervened in favor of the EPA, as have BP Anerica, Inc., et
al. (Industry Intervenors).

Where Congress has del egated authority to an agency to neke
rules carrying the force of law and the agency’ s interpretation of
its governing statute was pronmulgated in the exercise of that
authority, we apply the famliar two-step inquiry established by
Chevron, U S. A, Inc. v. Natural Res. Def. Council, Inc., 467 U. S
837, 942-43 (1984). United States v. Mead Corp., 533 U S. 218,
226-27 (2001). Under Chevron, we will not defer to an agency’s
interpretation that contravenes Congress’ unanbi guously expressed
intent. Chevron, 467 U S. at 942-43. On the other hand, we nust
defer to a reasonable agency interpretation when the question is
one to which the statute does not speak directly. See id.

O herwi se, our review of agency action is governed by the
famliar deferential standard established by the Adm nistrative
Procedure Act, 5 U S.C. 88 701-706 (APA): we nust set aside any
agency action that 1is “arbitrary, capricious, an abuse of
di scretion, or otherwise not in accordance with law. 5 U S. C. 8§

706(2) (A). Under this standard, we nmust assure ourselves that the



agency considered the relevant factors in making the decision, its
action bears arational relationship to the statute’s purposes, and
there is substantial evidence in the record to support it; but, we
cannot substitute our judgnent for that of the agency. Texas GOl
& Gas Ass’'n v. EPA, 161 F.3d 923, 934 (5th Gr. 1998). W wll
uphold an agency’s actions if its reasons and policy choices
sati sfy m ninum standards of rationality. 1d. at 934. Mboreover,
the EPA's interpretations of its regulations are entitled to
substantial deference and are given “controlling weight” unless
“plainly erroneous or inconsistent with the regulation”. Thomas
Jefferson Univ. v. Shahala, 512 U S. 504, 512 (1994).
A

Petitioners first maintain the EPA, in Decenber 2001, had no
authority to grant Texas’ permt program full approval w thout
finding that the program net the requirenents of Title V and its
i npl ementing regul ations. They further maintain that the EPA acted
arbitrarily and capriciously in granting full approval because
Texas had not corrected all deficiencies identified at interim
approval .

1

The first issue is a question of statutory interpretation
governed by the Chevron standard. Under the EPA's interpretation
of the statutory provisions governing interimand full approval,

CAA 8 502g, 42 U.S.C. § 766la(g) (governing interim approval),



provides an alternate path to full approval. Full approval would
ot herwi se be governed by CAA § 502(d), 42 U S.C. 8§ 766la(d), and
woul d not be permtted when the EPA determned (as it did) that the
programdid not neet all of Title Vs requirenents. According to
the EPA, if a State is granted interim approval, then to receive
full approval it need only renedy deficiencies identified by the
EPA at the tine of interimapproval.
Petitioners disputethisinterpretation, contendi ng that, when
the EPA is aware of deficiencies, it may not fully approve a
program(regardl ess of whether it becones aware of the deficiencies
before or after interim approval). According to Petitioners:
there is but one path to full approval, that provided by CAA 8§
502d, 42 U.S.C. § 766la(d); and only deficiency-free prograns may
be approved. Petitioners urge that the EPA's interpretation is
contrary to the clear and unanbi guous intent of Congress; and, in
the alternative, that the approval was arbitrary and capricious
because it contradicts EPA regul ati ons and nenor anda.
a.
CAA 8§ 502(d), 42 US. C 8§ 766la(d)(1), relied wupon by

Petitioners, provides:

Not later than 3 years after Novenber 15,

1990, the Governor of each State shall devel op

and submt to the Admnistrator a permt

program under State or |local |aw or under an
i nterstate conpact neeting the requirenents of

this subchapter ... Not later than 1 year
after receiving a program and after notice
and opportunity for public coment, the

10



CAA § 502(g), 42 U S.C § 766la(g), which governs

approval ,

Adm ni strator shall approve or di sapprove such
program in whole or in part. The
Adm ni strator may approve a program to the
extent that the programneets the requirenents
of this chapter, including the regulations
i ssued under subsection (b) of this section.
If the program is disapproved, in whole or
part, the Admnistrator shall notify the
Governor of any revisions or nodifications
necessary to obtain approval. The Gover nor
shall revise and resubmt the program for
review under this section wthin 180 days
after receiving notification.

provides in part:

If a program (including a partial permt
program submtted wunder this subchapter
substantially neets the requirenents of this
subchapter but is not fully approvable, the
Adm nistrator may by rule grant the program
interim approval. In the notice of final
rul emaking, the Adm nistrator shall specify
the changes that nust be made before the
program can receive full approval.

interim

W agree with the Second CGrcuit that anbiguity exists in

t hese provi sions. See New York Pub. Interest Research G oup v.

VWi t man,

321 F.3d 316, 328 (2nd Cir. 2003).

It arises because the text of § 502(g),
governing interim approval, does not clearly
descri be the process by which a permt program
that has received interim approval receives

full approval. After making the changes
specified at the time of interim approval,
must the state resubmt its plan for

eval uati on under the standards set forth in §
502(d), which would require the EPA to exam ne
the programis conpliance with Title V? O

11



does a state’'s program automatically qualify
for full approval when the state nakes “the
changes” specified at the tinme of interim
approval ?

| d. (enphasis added).

On fully approving Texas’ program the EPA acknow edged this
anbiguity, finding an “apparent tension” between the requirenent
that it grant full approval only to progranms that neet m ni num
requi renents and the requirenent that it grant full approval to any
program that has corrected interimdeficiencies. 66 Fed. Reg. at
63319 (“Standing alone, 8§ 502(d) appears to prevent EPA from
granting a state operating permt programfull approval until the
state has corrected all deficiencies in its programno matter how
insignificant, and wi t hout consi deration as to when such defi ci ency
was identified. Alternatively, 8 502(g) appears to require that
EPA grant a state programfull approval if the state has corrected
those issues that the EPA identified in the final [interim

approval].” (enphasis added)).

Therefore, the EPA had to deci de “whether Texas by virtue of
correcting the deficiencies identified in the [interim approval
was] eligible ... for full approval, or whether Texas nust also
correct any new or recently identified deficiencies as a
prerequisite to receiving full approval”. ld. at 63319-20
(enphasi s added). The EPA concl uded:

[ T] he appropri ate and nore cohesi ve readi ng of

the statute recognizes the EPA's authority to
grant Texas full approval [where interim

12



approval deficiencies have been corrected]
whil e working simultaneously with the state,
in [the EPA s] oversight capacity, on any
addi ti onal probl ens that were recently
identifi ed. To conclude otherwise would
disrupt the current admnistration of the
state program and cause further delay in
Texas’s ability to issue operating permts to
maj or stationary sources.

Id. at 63320.

Because Congress did not unanbi guously express its intent on
this issue through the CAA, the EPA's interpretationis entitled to
def erence under Chevron. As a result, we nust deci de whether the
EPA’ s interpretationis “based on a perm ssible construction of the
[ CAA]”. Chevron, 467 U S. at 843.

W hold that it is. First, CAA 8 502(g), 42 US.C 8
766la(g), provides that, in the notice of final rul emaki ng granting
interim approval, the EPA nust “specify the changes that nust be
made before the program can receive full approval”. (Enmphasi s
added.) This suggests the interimapproval notice nust identify
all of the changes required for full approval, and the naking of
t hose specified changes (not all possible changes) triggers full
approval .

Second, as the Second Crcuit noted:

[ T]he EPA's interpretation conports with the
tinmetable established by Congress, if not
adhered to by the EPA Under 8§ 502(9),
interim approval expires after two years and
is not renewabl e. 42 U.S.C § 766la(Q).
Changes identified at the tinme of interim

approval may require nodifications of state
statutes or regul ati ons and, therefore, may be

13



time consumng. |If a state were required, not
only to nake the changes identified at the
start of interimapproval but also to correct
deficiencies arising during interimapproval,
a state’'s efforts to receive full approval
could be sabotaged by the identification of
new deficiencies during or at the end of
i nterim approval . Shoul d these events occur
it is doubtful whether the state could
resubmt its plan for full approval since §
502(d) provides that any such subm ssion nust
occur “[n]Jot later than three years after
Novenber 15, 1990,” 42 U S.C. § 766la(d)(1),
and the statute does not otherw se authorize
re- subm ssi on

New York Pub. Interest Research Goup, 321 F.3d at 329 (enphasis
added) .

Finally, the CAA provides a nechanism for correcting
deficiencies in fully-approved prograns — the NOD process
(discussed in detail infra). Like the Second Circuit, “[we
guestion whether Congress would have arned the EPA with this
arsenal if it believed that every deficiency would be corrected
during the interimapproval period”. 1d. at 329. Moreover, the
NOD process al so applies to prograns that have been granted interim
approval, providing a neans to correct deficiencies not identified
at the tine of interimapproval. Thus, Congress provi ded processes
for making corrections to prograns once they initially enter the
approval process and are given at |east interimapproval.

b.
Petitioners maintain that, evenif the EPA s interpretationis

not contrary to law, its full approval of Texas’ program was

14



arbitrary and capricious because: two EPA nenoranda support
Petitioners’ view of the CAA, and the EPA's interpretation is
contrary to EPA regul ations.

Regardi ng the nenoranda, Petitioners have not shown that the
views reflected in those two isolated nenoranda are the official
policy of the EPA. These nenoranda sinply are not binding on the
EPA.

Regardi ng the EPAregul ations that allegedly conflict wth the
EPA interpretation, 40 CF. R 8§ 70.10(a) states:

(1) ... [I]f an interim approval expires and
the Adm nistrator has not approved a whole
part 70 program

(i) At any tinme the Adm nistrator

may apply any one of the sanctions

specified in section 179(b) of the

Act; and

(ii1) Eighteen nonths after the date

required for submttal or the date

of di sapproval by the Adm nistrator

[ sanctions w il apply].
(2) If full approval of a whole part 70
program has not taken place within 2 years

after the date required for such subm ssion
the Admnistrator wll [take over t he

prograni.
The regulations define “whole progranf as “a part 70 permt
program or any conbination of partial progranms, that neet all the
requi renents of these regul ations and cover all the part 70 sources
inthe entire State”. 40 CF.R § 70.2.
Petitioners maintain: these regul ations suggest that the EPA
believes a program nust neet all requirenents for full approval;

15



they constitute EPA's definitive interpretation of the CAA; and
t hey may be changed only through a formal nodification of the EPA s
rules. The EPA responds that this regul atory secti on addresses the
consequences that followfromexpiration of interi mapproval inthe
absence of a fully approved Title V program The EPA points out
that 40 CF. R 8§ 70.10 does not address the criteria for approving
State prograns and, in particular, whether § 502(g) authorizes the
EPA to grant full approval to a State that corrects the
deficiencies identified at the time of interim approval. It
concl udes: 8§ 70.10 has no applicability here because interim
approval of the Texas program did not “expire” —full approval
superceded i nteri mapproval ; and, for this situation, the rel evant
regulation is 40 CF. R 8 70.4(f)(2), which addresses requiring
States with interi mapproval to submt changes before expiration of
i nteri mapproval .

Again, we nust give substantial deference to the EPA's
interpretation of its regulations. Here, the EPA' s position that
these regul ations are not inconsistent with its interpretation of
the CAA is not “plainly erroneous” and is thus entitled to
“controlling weight”. Thomas Jefferson Univ., 512 U.S. at 512. 1In
short, the EPA's interpretation of the CAA is reasonable, and the
EPA' s acting pursuant to that interpretation was neither arbitrary

nor capri ci ous.
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2.

Petiti oners nonet hel ess contend that the EPA acted arbitrarily
and capriciously in granting full approval to Texas because it had
not corrected three of the deficiencies identified at interim
approval. The EPA responds that it eval uated Texas’ response to
each deficiency and concluded that Texas had satisfactorily
addressed the EPA s concerns.

We note that the EPA's determ nati ons were based on detail ed,
technical evaluations of revisions to the Texas program to
determ ne whether that programconplied with the CAA and the EPA' s
regul atory schene. Again, the EPA is entitled to a substanti al
deference in interpreting its regulations. E.g., Marine Shale

Processors v. EPA 81 F.3d 1371, 1384 (5th Gr. 1996), cert.

deni ed, 519 U.S. 1055 (1997).
a.

The new source review (NSR) conponent of the CAA addresses
preconstruction review for new and nodi fied stationary sources of
air pollution. Al States nust adm ni ster an EPA- approved program
comonly referred to as “mnor NSR’, that requires new sources and
existing sources subj ect to nodi fication to obtain a
preconstruction authorization containing appropriate em ssion
limtations and standards. See 60 Fed. Reg. at 30039 (citing 40

CFR § 70.2). Mnor NSR permt ternms and conditions are

17



applicable requirenents of the Act that nust be incorporated into
aTitle Vpermt. See id.

During the interimapproval process, the EPA identified as a
deficiency Texas’ failure to recognize the terns and conditions of
m nor NSR permits as applicable requirenents. See id. It stated
that, prior to full approval, Texas had to identify m nor NSR as an
applicable requirenent and revise its regul ati ons to be consi stent
wth the federal regulations (Part 70). | d. Additional ly, it
stated that Texas had to, upon or before the granting of full
approval, institute proceedings to reopen Title V permts issued
under interim approval to incorporate any excluded mnor NSR
permts. |d.

Texas subsequently took a series of actions to correct the
deficiency, which the EPA determ ned net the m ni nrumrequirenents,
66 Fed. Reg. at 51897-98: it anended its definition of applicable
requi renents to include mnor NSR, id. (citing 30 Tex. Adm n. Code
§ 122.10(2)); and anended its rules to require new permt
applicants to list mnor NSR permts in their applications and to
require that newy issued Title V permts incorporate mnor NSR
permts, id. (citing 30 Tex. Admn. Code § 122.132(e)(11) and
122.142(b)(3)). For previously issued Title V permts, and those
for which the State had initiated public notice prior to the rule
changes, it anmended its rules to require that, before 1 Decenber

2001, the State would institute proceedings to reopen existing

18



Title V permts to incorporate mnor NSR permts no later than
permt renewal (i.e., no later than the end of the five-year term
of the permt). ld. (citing Tex. Admn. Code 8§ 122.231(c)).
Pursuant to an agreenent with the EPA, it conmtted to i ncorporate
the permts on a faster schedule: for existing permts with two or
nore years remaining until renewal, within three to four years of
initial issuance. 1d. at 51897-98.

Petitioners contend Texas had not corrected its exclusion of
mnor NSR permts fromits requirenents for Title V permts. They
assert: not all of Texas’ permts (including previously-issued
permts) incorporated mnor NSRterns at the tinme of full approval;
Texas’ permts did not include mnor NSR permt terns but nerely
cross-referenced mnor NSR permts; and Texas' correction was
fl awed because it allowed i ncorporation of mnor NSRinto existing
general operating permts.

i

Petitioners insist that Texas’ schedule was too slow and
failed to assure sources’ conpliance with mnor NSR terns and
condi tions upon full approval, in violation of Part 70. The EPA
determ ned Texas corrected the deficiency based onits rul e changes
and its commtnent to incorporate mnor NSR permits into existing
Title V permts on an expedited schedul e.

The relevant section of Part 70 provides that a programwth

interim approval that excludes mnor NSR as an applicable

19



requi renent must, wupon or before granting of full approval,

institute proceedings to reopen part 70 permts to incorporate

excluded mnor NSR permts as terns of the part 70 permts....” 40
CFR 8§ 70.4(d)(3)(ii)(D (enphasis added). As the EPA
determ ned, Texas net this requirenent. This determ nation was

neither arbitrary nor capricious.
ii.

Petitioners next mintain Texas did not correct the
deficiency, because Texas’ permts do not include mnor NSR permt
terms —instead, they cross-reference the permt nunbers of m nor
NSR permts. The EPA contends it reasonably found that m nor NSR
permts could be incorporated by reference (i.e., the mnor NSR
permt nunber |listed, together with a statenent that the m nor NSR
ternms are included as applicable requirenents).

Nothing in the CAA or its regul ations prohibits incorporation
of applicable requirenents by reference. The Title V and Part 70
provi sions specify what Title V permts “shall include” but do not
state how the itens nmust be included. See 42 U.S.C § 7661c(a)
(“[elach permt issued under this subchapter shall include
enforceable em ssions limtations and standards ... and such ot her
conditions as are necessary to assure conpliance with applicable
requi renents of this chapter”); 40 CF.R 8 70.6(a)(1) (“[e]ach
permt issued under this part shall include [elenents including

em ssions |[imtations and standards]”).

20



The EPA concedes that, in providing guidance, it has stated
that em ssions Iimtations and standards should be restated on the
face of the Title V permt and that incorporation by reference of
the details should only occur after such a restatenent. On the
ot her hand, this guidance was not binding on the EPA and did not
require it to determne Texas has not corrected its interim
defi ci enci es. The EPA balanced the streamlining benefits of
i ncorporation by reference against the value of a nore detailed
Title V permt and determ ned Texas’ deficiency had been cured to
its satisfaction. In so doing, it properly considered Petitioners’
concerns, such as the potential inpact of incorporation-by-
reference on the ability of the public to be infornmed of the
requirenents in the Title Vpermt and to comment on them See 66
Fed. Reg. at 63324 & n. 4. Contrary to Petitioners’ assertions,
neither the CAA nor its inplenenting regulations require nore; and
the EPA determ nation was neither arbitrary nor capricious.

i,

Finally, Petitioners contend that Texas’ changes are flawed
because they allow incorporation of mnor NSR into general
operating permts (GOPs). GOPs are issued to cover nunerous
simlar sources inlieu of a specific Title Vpermt. 42 U S.C 8§
7661c(d); 40 CF.R 8§ 70.6(d). Petitioners contend GOPs may not
i ncorporate m nor NSR requirenments because m nor NSR requirenents

vary by site.
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This issue was not presented to the EPA during the full
approval process. Absent exceptional circunstances, a party cannot
judicially chall enge agency action on grounds not presented to the
agency at the appropriate tinme during the admnistrative
pr oceedi ng. See Texas Ol & Gas Ass'n, 161 F.3d at 933 n.7.
(Al'so, Petitioners could have, but did not, challenge revisions to
the GOPs thensel ves. See 42 U S.C. § 7661c(d); 40 C.F.R 8§
70.7(e)(4).) W conclude that this issue is not properly before
us.

b.

Next, Petitioners point to Texas’ Audit Privilege Act as an
interimapproval -identifieddeficiency that had not been correct ed.
They maintain the Audit Privilege Act prevents Texas from having
adequate authority to enforce its permt program

Title V includes, as one of its mninum elenents, the
requi renent that the State have adequate authority to assure that
sources conply with all applicable requirenents and to enforce
permts. 42 U S.C. § 766la(b)(5); see also 40 CF.R 8§ 70.11(c)
(penalties must be “appropriate to the violation”). Texas, through
its Audit Privilege Act, provides for certain immunities and
privileges associated wth information obtained through an
environnental audit of a facility. Tex. Rev. Qv. STAT. art. 4447cc.

In the EPA's interimapproval notice for Texas, it noted its

concern that the Audit Privilege Act mght prevent Texas from
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havi ng adequat e enforcenent authority. 61 Fed. Reg. at 32697. The
EPA stated that, to qualify for full approval, Texas would be
required to denonstrate that the Audit Privilege Act did not limt
Texas’ ability to adequately enforce and adm ni ster the operating
permt program |d.

I n response, Texas anended the Audit Privilege Act. According
to the EPA, these anendnents: (1) elimnated the application of
immunity and privilege provisions to crimnal actions; (2)
elimnated the application of immunity where a violation results in
a serious threat to health or the environment, or where the
vi ol at or has obtained a substantial econom c benefit that gives it
a conpetitive advantage; (3) clarified that the |aw would not
sanction i ndi vi dual s who report viol ations of environnental laws to
gover nnent agencies; and (4) clarified that the privil ege does not
inpair access to information required to be nmade avail abl e under
federal or state law. See 66 Fed. Reg. at 51903.

Petitioners concede that Texas has nade these changes to its
Audit Privilege Act since 1996, but insist that the law still:
prevents Texas fromhavi ng adequat e enf orcenent authority; prevents
it frombeing able to assess appropriate penalties; and i nproperly
makes audit docunents privileged. The EPA responds that it
reasonably determned that limted immunity does not, per se,
preclude States from possessi ng adequate enforcenent authority.
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Concerning the adequacy of Texas’ enforcenent authority,
Petitioners insist the Audit Privilege Act prevents Texas from
being able to recover civil penalties for each viol ation of the Act
because it has granted certain immunities. On the ot her hand, the
EPA determ ned the imunities provided by Texas’ Audit Privilege
Act did not deprive Texas of adequate enforcenent authority. It
reasoned the Act does not: limt Texas’ ability to seek
declaratory or injunctive relief for violations disclosed by an
audit; affect Texas’ ability to pursue crimnal sanctions, if
appropriate; or preclude actions seeking penalties for serious
violations. This determ nation was not arbitrary and capri ci ous.

ii.

Regarding the Audit Privilege Act’s inpact on Texas' ability
to inpose appropriate penalties, Title V and Part 70 require that
Texas have authority to recover penalties of up to $10, 000 per day
in an anount “appropriate to the violation”. 40 C F. R § 70.11;
see also 42 U.S.C. § 766l1la(b)(5)(E). The EPA has interpreted these
provisions torequire that state lawall owfor the consideration of
the penalty factors identified in CAA 8§ 113(e), 42 US C 8§
7413(e): the violator’s conpliance history; the econom c benefit
of nonconpliance; and the seriousness of the violation.

Petitioners note mnor semantic differences between the
federal penalty factors and those al |l owed consi deration under the

Audit Privilege Act. For exanple, Texas nust be able to penalize
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violations resulting in substantial econom c benefit; Texas’ Audit
Privilege Act provi des an exception to immunity for violations that
“have resulted in a significant econom c benefit which gives the
violator a clear advantage over its business conpetitors”. TEX
Rev. CQv. STAT. Art. 4447cc § 10(d)(5). Not wi t hst andi ng m nor
variations, the EPA reasonably determ ned that Texas’ statutory
| anguage all owed it to consider the appropriate factors in inposing
puni shnent s.
i,

Petitioners assert Texas' Audit Privilege Act inpermssibly
makes audit docunents privil eged. The EPA responds that Texas
addressed this concern by adding a section to the Audit Privilege
Act that restored the authority of the State’'s enployees,
“InJotwi thstanding the privilege established under this Act” to
“review information that is required to be available under a
specific state or federal law....” Tex. Rev. Qv. STAT. art. 4477cc,
8 9(b). The EPA determ ned this section restored Texas’ authority
to view any docunents required to be collected, naintained, or
reported under Title V, which it deened sufficient to address the
deficiency and for Texas to conduct both civil and crimnal
i nvestigations. See 66 Fed. Reg. at 63329. This assessnent was

not arbitrary or capricious.
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Finally, Petitioners contend full approval was arbitrary and
caprici ous because Texas has not denonstrated that it has adequate
fundi ng and personnel to admnister a Title V program 42 U S C
8§ 766la(b)(4) requires States to so denonstrate, and Part 70
instructs that this denonstrati on nust include a four-year estinate
of programcosts and a description of howthe State plans to cover
t hose costs. 40 CF.R 8 70.4(b)(8)(v). The funding nust be
collected as a fee fromowners and operators of Title V sources and
must be sufficient to cover the cost of the Title V permt program
i ncluding: granting/denying permts; enforcing permts; em ssions
and anbient nonitoring; preparing regulations and gui dance; and
nmodel i ng and tracking em ssions. 42 U S. C. § 766la(b)(3)(A)(i)-
(vi).

At the time of interim approval, the EPA identified as a
deficiency Texas' failure to provide the four-year estinmate. See
60 Fed. Reg. at 30044. Texas subsequently provided a four-year
estimate of costs and its projection that fee revenues woul d exceed
t hese costs. Texas estimated average annual costs of $34.3 mllion
and revenues of $36.8 mllion for the four-year projection period.

Petitioners mmintain that Texas has not corrected the
defi ci ency because: this estimate includes an anticipated fee
increase in 2003 (from $26 to $30 per ton) that the Texas agency
staff stated it would recommend to the Conm ssioners of the Texas

Nat ural Resources Conservation Conm ssion; and, although costs of
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the programw | increase, Texas has not budgeted for additiona
staff.
i

Regar di ng t he proposed i ncrease, the EPA responds that it had
no reason to believe an increase would not be adopted. Moreover,
it notes that, if for sonme reason Texas did not adopt the
recommended increases, it <could then issue an NOD. Thi s
determ nation was not arbitrary or capricious.

ii.

Regarding Petitioners’ assertion that the Texas agency faces
a significant amount of work in the next few years which wl
i ncrease costs, the EPA notes that Texas provided a spreadsheet
identifying permtting tasks, the nunber of permtting actions in
each category, and the nunber of staff nenbers required to conplete
the tasks. It questioned Texas concerning certain itens and was
satisfied wth Texas’ explanations. This was not arbitrary or
capri ci ous.

3.

In sum because the EPA's interpretation of these CAA
provisions is a reasonabl e, and thus perm ssible, interpretation of
the statute and because the EPA's determination that Texas
corrected interim deficiencies was not arbitrary and capri cious,
Petitioners fail in their challenge to the EPA's decision to fully

approve Texas’ program
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B

Inthe alternative, Petitioners challenge the EPA's failureto
issue an NOD to the Texas program for its failure to satisfy
regul atory requirenents regarding: (1) public participation; (2)
source nonitoring and reporting; (3) enforcenent authority; and (4)
the tinely issuance of permts.

As descri bed supra:

Whenever t he Adm ni strat or makes a

determnation that a permtting authority is
not adequately adm nistering and enforcing a

program or portion thereof, 1in accordance
wth the requirenments of this subchapter, the
Adm ni strator shall provide notice to the
State. ...

42 U.S.C. 8 7661a(i)(1). Upon issuance of an NOD, sanctions may be
i nposed; and, if the State does not correct the deficiencies within
18 nonths, the EPA is required to take over and adm nister the
program 42 U.S.C. 8§ 766la(i)(4).

Petitioners contend that essentially the sane deficiencies
t hat shoul d have prevented full approval obligated the EPAto i ssue
an NOD. (As noted, the EPA did issue an NOD for sone, but not all,
i ssues requested by Petitioners.) The EPA asserts it has
di scretion under the CAA to determ ne whet her Texas’ commtnent to
address the EPA' s concerns excused the need for a formal NOD
Petitioners insist that the EPA was not entitled to rely on an

informal commtnent by the State to address the deficiencies but

28



was required by the CAAto utilize the formal NOD procedure because
it concluded Texas’' program was deficient.

I n ot her words, the parties di spute whether 8 502(i) obligates
the EPA to issue an NOD whenever it is nmade aware of deficiencies
(even mnor ones) in a State’'s permtting program or whether the
EPA has discretion to determne whether to engage its forma
enf orcenment nechani sm

Petitioners point out that the use of the word “shall”
suggests the EPA has no discretion. On the other hand, this is
preceded by, “[w henever the Adm nistrator nmakes a determ nation
[that a programis not being adequately adm nistered]” —I anguage
which clearly grants discretion. As the Second Crcuit noted:

Presumabl y, Congress could have fashioned a
regi me under which, for exanple, an interested
party could initiate the process leading to a
determ nation  of whet her “a permtting
authority 1is adequately admnistering and
enforcing a program” Congress, however, took
a different path. Because the determ nation

is to occur whenever the EPA nmakes it, the
determ nation is necessarily discretionary.

New York Pub. Interest Research Goup, 321 F.3d at 331 (enphasis
added). See also Gty of Seabrook v. Costle, 659 F.2d 1371, 1374
(5th Gr. Unit A 1981) (statutory authority to make finding of
violation creates discretionary duty to make findings when
violation is alleged). Wile the CAArequires the EPA to issue an
NOD when it has determined that a programis not being adequately

adm ni stered or enforced, this “nondi scretionary obligation arises
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only after a discretionary determ nation by the EPA’. New Yor k
Pub. Interest Research Group, 321 F.3d at 331 (enphasis added).
Under the APA, an agency’'s decision not to invoke an

enforcenent nmechani smprovided by statute is not typically subject
to judicial review See 5 U S . C. § 701(a)(2); Heckler v. Chaney,
470 U. S. 821, 832 (1985) (“[Aln agency’'s decision not to take
enforcenent action should be presuned i mmune fromjudicial review
under 8 701(a)(2)").

The presunption against judicial review of

such refusal avoids entangling courts in a

cal cul us i nvol vi ng vari abl es better

appreciated by the agency <charged wth

enforcing the statute and respects the

def erence of ten due to an agency’s
construction of its governing statutes...

New York Pub. Interest Research G oup, 321 F.3d at 331; see also
Heckler, 470 U. S. at 831-2 (“[A]n agency decision not to enforce
of ten i nvol ves a conpli cat ed bal anci ng of a nunber of factors which
are peculiarly withinits expertise.... [T]he agency is far better
equi pped than the courts to deal wth many of the variables
involved in the proper ordering of its priorities.”).

The presunption agai nst judicial reviewmy be rebutted if the
statute “circunscribes agency enforcenent discretion, and has
provi ded neani ngful standards for defining the limts of that
di scretion”, Heckler, 470 U.S. at 834-35. Such standards are not
present in this portion of Title V. The only I[imtation on the

EPA’s power in this context, contained in CAA § 502(i), 42 U S.C
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8§ 766la(i), is that it nust issue an NOD when it determnes a
program i s being inadequately adm nistered. Here, the EPA has
concluded to the contrary, leaving us nothing to review.

The clear |anguage of CAA 8§ 502(i), 42 U S.C. 8§ 766la(i),
undi sputably grants the EPA the authority to initiate the NOD
process when it deens doing so appropriate. In other words,
Congress left the decision whether, and when, to issue an NOD “to
the institutional actor best equipped to nake it”. New York Pub.
I nterest Research Goup, 321 F.3d at 332. Accordingly, the EPA s
decision not to issue an NOD for the four grounds raised by
Petitioners is not subject to our review

L1l
For the foregoing reasons, the petitions for review are

DENI ED.
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