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Robin Martin (“Martin”) appeals the district court’s di sm ssal
of her claim as tine barred. Alano Community College District
(“Alamp”) cross-appeals the district court’s denial of Eleventh
Amendnent inmmunity and attorney’s fees. W REVERSE the district
court’s dismssal of Martin's claim as tine barred and D SM SS
Alanp’s appeal of the district court’s denial of its claim of
El eventh Anendnent inmunity.

I

The procedural facts in this case are slightly offbeat. This

appeal arises fromthe second lawsuit filed by Martin. The first

| awsuit arose -- as indeed does this second |awsuit -- in 1999,



from Martin’s charge with the Equal Enploynment Qpportunity
Comm ssion (“EEQC’) against Al ano, her enpl oyer. Her conpl ai nt
stated clains for failure to accommobdate her disability, for
harassnment, and for retaliation. The EEOC investigated and, after
deciding not to file suit on Martin's behalf, it issued Martin a
“Notice of Right to Sue” on Septenber 17, 1999, allow ng 90 days fo
file suit. Accordingly, Martin filed her first suit (“Martin |I")
on Decenber 17, 1999. On the sane day, however, the EECC nail ed a
second letter to Martin, which infornmed her that it had re-opened
its investigation and thus had rescinded the original notice of
right to sue. Based on this letter, Martin took no steps to serve
Alanb. She did not dism ss her conplaint, however.

Five nmonths later, Alanp still had not been served with the
conplaint. Consequently, the district court ordered Martin to show
cause why she had not served Alanb. Martin responded that she had
not served Al ano based upon her belief that she did not have the
right to do so until she received another notice of right to sue
from the EEQCC The district court dismssed Martin's conpl aint
W t hout prejudice on June 22, 2000.

On August 18, 2000, the United States Departnent of Justice

(“DA)”) decided not to sue on Martin's behalf and issued anot her



right to sue letter.!? Martin then re-filed the instant suit
(“Martin 11”) against Alanb on Novenber 16, 2000.

On Novenber 27, 2001, Alanp filed a Motion to Dism ss for Want
of Jurisdiction or, in the Aternative, Mtion for Summary
Judgnent . On August 9, 2002, the district court denied Alanp’s
motion, ruling that Alanb was not entitled to El eventh Anendnent
i nuni ty.

Finally, on August 21, 2002, the district court granted
Alanp’s notion for sunmmary judgnent on the ground that Martin's
claimwas tinme barred. Martin filed a notion to reconsider, which
was denied on Novenber 1, 2002, and on Novenber 19, 2002, Martin
filed her notice of appeal. Al anp al so cross-appealed and filed a

noti ce of appeal with this Court on Decenber 10, 2002.°2

This is the first letter issued by the DQJ. The EEOC had
forwarded the conplaint to the DQJ which then decided not to sue.
“[I'lt 1s the Justice Departnent that nay sue state and | ocal
governnents” under the Anericans with Disabilities Act. 2 BARBARA
LI NDEMANN & PAUL GRosswAN, EMPLOYMENT DI SCRIM NATION LAW 1532 (3d ed. 1996).

2Alamp mailed its notice of cross-appeal to the Cerk of the
Fifth Crcuit Court of Appeals, M. Charles Fulbruge, I1l, on
Decenber 6, 2002 and this |etter was recei ved on Decenber 10, 2002.
Al ano then properly mailed notice of cross-appeal to the district
court on Decenber 10, 2002 whi ch was recei ved on Decenber 11, 2002.
“I'f a notice of appeal in either a civil or a crimnal case is
m stakenly filed in the court of appeals, the clerk of that court
must note on the notice the date when it was received and send it
to the district clerk. The notice is then considered filed in the
district court on the date so noted.” FeEp. R App. P. 4(d). Thus,
because Alanp’s notice was stanped by the Fifth Grcuit Court of
Appeal s clerk as being received on Decenber 10, the notice wll be
considered filed as of this date.
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Martin chall enges the district court’s dism ssal of her claim
as tinme barred. Alanpb, in its cross-appeal, challenges the
district court’s denial of its notion to dism ss based on El eventh
Amendnent i nmunity.

I
A

As all who are famliar with this field of |Iaw know, if the
EECC determ nes that there is no reasonabl e cause to believe that
an unl awful enploynent practice has occurred, the EECC issues a
letter informng the aggrieved party that it has the right to sue
in federal district court (“right to sueletter”) within 90 days of
the receipt of the letter. 29 CF.R 8§ 1601.19(a). This letter is
prerequisite to a |l awsuit.

The EEOC nmail ed Martin’s right to sue letter on Septenber 17,
1999. We will presune that Martin received this letter three days

| ater, on Septenber 20, 1999. See Taylor v. Books A MIllion, 296

F.3d 376, 379-80 (5th Gr. 2002); see also Baldw n County Wl cone

Gr. v. Brown, 466 U S. 147, 148 n.1 (1984) (citing FeED. R Qv. P

6(e)). Thus, since Martin filed her suit on Decenber 17, 1999 --
88 days later -- her first lawsuit was tinely. The dispute in the
case arises fromthe fact that on the sane day -- Decenber 17, 1999
-- the EEOC nailed its Notice of Intent To Reconsider to Martin.
Title 29 of the Code of Federal Regulations 8 1601.19(b),
allows the EECC to reconsider its determnation. |If it decides to
reconsider, the EEOCC is required to notify the parties of its
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intent to reconsider. Crucial tothis case, the regulation further
provi des:

If such notice of intent to reconsider is
i ssued within 90 days of receipt of the final
no cause determ nation, and the person
claimng to be aggrieved or the person on
whose behal f a charge was filed has not filed
suit . . . the notice of intent to reconsider
shall vacate the letter of determ nation and
shall revoke the charging party's right to
bring suit within 90 days. If the 90 day suit
period has expired, [or] the charging party

has filed suit . . . the notice of intent to
reconsi der shal | vacat e t he letter of
det erm nati on, but shal | not revoke the

charqging party's right to sue in 90 days.

Id. (enphasis added).

Thus, Martin's right to sue under the first letter remained in
effect if Martin had filed suit at the tine the notice of
reconsi deration was issued.

The dil enma presented by this lawsuit and this appeal arises,
as we have noted, because the filing of the conplaint and the
i ssuance of the notice to reconsider occurred on the sane day. The
district court held, however, that although Martin filed her suit
on the sanme day that the notice to reconsider was nuailed, the
notice to reconsi der did not becone effective until receipt of the
notice, presuned to be three days later, on Decenber 20, 1999
because Martin filed her conplaint on Decenber 17, 1999, her
| awsuit preceded the notice to reconsider. The notice had,
therefore, not revoked her first right to sue. It followed that

the second right to sue letter of August 18, 2000 was unaut hori zed



and thus invalid -- nmeaning that no | awsuit coul d be predicated on
this second letter. The district court further reasoned that the
legally correct 90-day limtations period, which had begun to
accrue when the first right to sue |l etter was recei ved on Sept enber
17, 1999, had expired long before Martin re-filed this lawsuit on
Novenber 16, 2000. The district court then concluded that this
suit was tinme barred and granted Alanp’s notion for summary
j udgnent .
B
W review summary judgnents de novo, applying the sane

standards as the district court. Performance Autoplex 11 Ltd. v.

M d- Continent Casualty Co., 322 F.3d 847, 853 (5th Cr. 2003). A

grant of summary judgnent is proper when there i s no genui ne issue
of material fact such that the noving party is entitled to judgnent
as a matter of law 1d.; FeEp. R QGv. P. 56(c). |In evaluating the
propriety of a defendant’s notion for sunmary judgnent based upon
the statute of limtations, the court nust draw all reasonable

inferences in favor of +the non-noving party. Chaplin V.

NationsCredit Corp., 307 F.3d 368, 372 (5th Cr. 2002) (citing

Anderson v. Liberty Lobby, lInc., 477 U S. 242, 255 (1986));

Daniels v. Gty of Arlington, Tex., 246 F.3d 500, 502 (5th GCr.

2001). “To obtain summary judgnent, ‘if the novant bears the
burden of proof on an issue . . . because . . . as a defendant he

is asserting an affirmative defense, he nust establish beyond



peradventure all of the essential elenents of the . . . defense to

warrant judgnent in his favor.’ Chaplin, 307 F.3d at 372 (quoting

Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Gr. 1986))

(enphasi s supplied).

The question presented in this appeal focuses on the
interpretation of the term “issued” as wused in 29 CFR 8§
1601. 19(b). Specifically, Martin contends that the date on which
the notice of intent to reconsider “issued” is not the date on
whi ch the notice was presuned to be received -- Decenber 20, 1999
-- as held by the district court. | nstead, Martin argues the
notice was “issued” onthe day it was mailed fromthe EECC s office
-- Decenber 17, 1999.

The term “issued” is not defined by the applicable
regul ati ons. Thus, to resolve this case we nust ascertain its
definition.

When the applicable statute or regulation has left a word
undefined, “the nobst basic principle of statutory construction”

requires us to give that word its ordinary neaning. Thonpson V.

Goet zmann, 337 F. 3d 489, 497 (5th Gr. 2003). This neani ng nust be
determ ned “fromthe context in which [the words] are used.” |d.

(quoting United States v. Lyckman, 235 F.3d 234, 238 (5th Gr.

2001)). “Dictionaries are a principal source for ascertaining the

ordi nary neani ng of statutory | anguage[.]” [d. at 498 n.20 (citing



Babbitt v. Sweet Hone Chapter of Communities for a G eat O eqgon,

515 U.S. 687 (1995)).

Black’s Law Dictionary defines the term “issue” as “1. To
accrue 2. To be put forth officially 3. To send out or distribute
officially.” BLAcK' s LAw DictionaRy 836 (7th ed. 1999) (exanples
omtted). Simlarly, the Anerican Heritage Dictionary’'s definition
of “issued” includes “4. To be circulated or published.” THE
AMERI CAN HERI TAGE DI cTiONARY 695 (New Col | . Ed. 1981). Contrary to the
district court’s interpretation of the term none of these
definitions inply the nere passive act of recei pt by the addressee.
I nstead, both of these definitions require an act of “putting
forth”, “distributing”, “circulating” or “publishing” on the part
of the issuer.

W hol d, based on the ordinary neani ng of the word “issued” in
29 CF.R 8 1601.19(b), that circulation or distribution of the
Notice of Intent To Reconsider by the EECC is required. Thus, the
date that the notice was “issued” in this case is the date on which
the notice was deposited in the mail by the EECC

The district court therefore erred in holding that the notice
to reconsider was issued on Decenber 20, 1999. The letter was
post mar ked Decenber 17. This is the date that the letter was put
forth, distributed, circul ated, and published, that is, “issued.”
Thus, Martin filed her suit on the sane day that the EEOCC revoked

her right to sue.



So, where does that |leave us if the notice and the conpl ai nt
are filed sinultaneously? It is clear that Al anb noved for summary
j udgnent : Alanb had the burden to establish that there was no
material i1ssue of fact on its affirmative defense. Ebbert v.

DaimerChrysler Corp., 319 F.3d 103, 108 (3d Gr. 2003). Thus

Alanb had to establish that the applicable 90-day period within
which to file suit had expired when, on Novenber 16, 2000, Martin
filed the conplaint before us; it could do so only by show ng that
the August 18 -- or second -- right to sue letter was invalid; to
establish this point Alano had to showthat the first conpl ai nt was
filed before the notice of reconsi deration (revoking Martin’s right
to sue) was issued. Alanp has failed to carry this burden. W
hold that, wunder 29 CF.R § 1601.19(b), when the notice to
reconsider is issued on the sane day that the conplaint is filed,
the i ssuance and filing are sinultaneous (irrespective of the hours
and m nutes) and, consequently, the conplaint has not been filed
before the issuance of the notice.?

Because Martin filed the conpl aint before us within 90 days of

her receipt of a valid right to sue letter -- the second letter --

3Because sone of fices regi ster the hour and m nute of pleading
receipts and others do not, and because nmail is deposited at
different tines during the day, the rule is nore nearly uniform
and nore easily manageable when tine is cal culated by the day.
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her suit was tinely. W therefore REVERSE and vacate the district
court’s judgnent to the contrary.*
1]

Al anb cross-appeals the district court’s denial of its notion
to dismss on grounds of Alanp’'s Eleventh Anendnent inmmunity.
Martin argues that we are precluded fromconsidering the nerits of
this issue because Alanp did not file a tinely notice of appeal.
W need not decide whether Alanp’s notice of appeal was tinely
because Al anp i nadequately briefed the issue and, thus, abandoned

its Eleventh Anendnent argunents. Southwestern Bell Tel. Co. V.

Gty of EIl Paso, 243 F.3d 936, 940 (5th Cr. 2001) (dismssing

appeal as abandoned because the Appellant failed to challenge the
district court’s application of the applicable test for Eleventh

Anendment inmmunity); Dardar v. Lafourche Realty Co., 985 F.2d 824,

831 (5th Gr. 1993); L & A Contracting Co. v. Southern Concrete

Servs., 17 F.3d 106, 113 (5th Gr. 1994)(holding appeal to be
abandoned because appellant cited no authority in a one-page
argunent); Feb. R App. P. 28(a)(9)(A) (requiring argunent to
contain “appellant’s contentions and the reasons for them wth
citations to the authorities and parts of the record on which the

appel lant relies”). The appeal on this issue is DI SM SSED. °

‘Based upon our disposition of this issue, we need not
consider Martin's equitable tolling argunent.

SAl anmb requests attorney’s fees in this appeal. In the |ight
of this opinion it is clearly not entitled to attorney’s fees at
this juncture of the case; its request is therefore denied wthout
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|V
Based on the reasons stated above, we REVERSE and VACATE the
district court’s dism ssal of the case as tinme barred. W DI SM SS
Alanpo’s appeal of the district court’s denial of its notion to
di sm ss on El eventh Amendnent inmmunity grounds. Finally, we DENY
Alanp’s request for fees and costs. The case is REMANDED to the
district court for further proceedi ngs not inconsistent with this

opi ni on.

prej udi ce.
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