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The plaintiff, Thonmas Van Orden, asks the federal courts to
order the State of Texas to renpve fromthe grounds of the State
Capitol a granite nonunent in which the Ten Commandnents are
etched. In abenchtrial, the district court considered docunents,
testinony, and an extensive stipulation of facts filed by the
parties. In a careful opinion, the court rejected the claim of
First Arendnent viol ations and entered judgnent for the State. The
plaintiff appeals. W affirm

I

The Capitol, with its surrounding twenty-two acres, was
dedi cated on May 16, 1888. The first nonunent was erected on t hese
grounds three years |later. It was “a bronze statue of a Texan
holding a nuzzle-loading rifle atop a Texas Sunset Red granite
base.” Nanes of the Texans who died in the battle of the Alanp are
inscribed on its four granite supports. Si xteen additional
monunents have since been erected on the capitol grounds, a
protected National Hi storic Landmark maintained by the State
Preservation Board.!?

The Visitor Services of the State provides tours of the
Capitol Building with its historic statuary, portraits, and

menorabilia, and it publishes a witten guide for wal ki ng tours of

The parties stipulated that “the Capitol, together with its
grounds and the nonunents erected and nmai ntai ned there, constitute
a National Historic Landmark.” They also stipulated that “the Ten
Commandnent s nonunent is an el enent of a legally-protected National
Hi storic Landmark.”



the grounds for visitors who wish to continue with the outdoor
di splays. The guided tour of the Capitol Building offers a w de
array of nonunents, plaques, and seals depicting both the secul ar
and religious history of Texas. They include a tribute to African
Anerican | egi sl ators, a Confederate plaque, a plaque conmenorati ng
the donors of the granite for the building, and a plaque
comenorating the war with Mexico. There is a Six Flags Over Texas
display on the floor of the Capitol Rotunda featuring the Mexican
Eagl e and serpent - which as visitors wll learn, is a synbol of
Azt ec prophecy - together with the Confederate Seal containing the
inscription “Deo Vindice” (God wll judge). Shoul d the tour
continue to the Suprene Court Building, visitors wll find
i nscri bed above the bench the phrase “Sicut Patribus, Sit Deus
Nobi s” (As God was to our fathers, may He also be to us). Before
reachi ng the Suprene Court building fromthe Capitol, visitors wll
encounter four other nonunents in the imediate vicinity: atribute
to Texas children; a statue of a pioneer woman holding a child in
tribute to the role of wonen in Texas history; a replica of the
Statue of Liberty; and a tribute to the Texans |ost at Pearl
Har bor .

The Ten Commandnents nonunent was a gift of the Fraterna
Order of Eagles, accepted by a joint resolution of the House and
Senate in early 1961. It is a granite nonunent approximately siXx
feet high and three and a half feet w de. In the center of the

monunent, a | arge panel displays a nonsectarian version of the text

3



of the Conmandnents. Above this text, the nonunent contains
depictions of two small tablets wth ancient Hebrew script. There
are al so several synbols etched into the nonunent: just above the
text, there is an Anerican eagl e graspi ng the Anerican fl ag; higher
still, there is an eye inside a pyramd closely resenbling the
synbol di splayed on the one-dollar bill. Just below the text are
two small Stars of David, as well as a synbol representing Christ:
two Geek letters, Chi and Rho, superinposed on each other. Just
bel ow t he text of the commandnents, offset in a decorative, scroll -
shaped box, the nonunent bears the inscription: “PRESENTED TO THE
PECPLE AND YOUTH OF TEXAS BY THE FRATERNAL ORDER OF EAGQLES OF TEXAS
1961.”

The parties stipulated that (1) the sparse | egislative history
“contain[s] no record of any di scussi on about the nonunent, or the
reasons for its acceptance, and is conprised entirely of House and
Senate Journal entries”; (2) the State selected the site on the
recommendati on of the Buil di ng Engi neeri ng and Managenent D vi si on
of the State Board of Control; (3) the expenses “were borne
exclusively by the Eagles”; (4) the nonunent requires virtually no
mai nt enance; and (5) the dedication of the nonunent was presided
over by Senator Bruce Reagan and Representative WIIl Smth. There
is no official record that any other person partici pated.

The main entry into the Capitol Building is onits south side
facing Congress Street. The nmonunent displaying the Ten
Commandnents is |ocated on the north side of the Capitol Building
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on a line drawn between the Suprenme Court and the Capitol Rotunda,
about 75 feet from the Capitol Building, and 123 feet from the
Suprene Court Buil di ng.

|1

The plaintiff argues that Texas “accepted” the nonunent “for
the purpose of pronoting the Conmandnents as a personal code of
conduct for youths and [b] ecause the Commandnents are a sectarian
religious code, their pronotion and endorsenent by the State as a
personal code contravenes the First Anmendnent.” He asserts that
the district court’s finding that the State had a secul ar purpose
for the display is not supported by the evidence and that a
reasonabl e vi ewer woul d perceive the display of the decal ogue as a
St at e advancenent and endorsenent of religion favoring the Jew sh
and Christian faiths.

The State replies that the display serves a secul ar purpose as
found by the district court and a reasonabl e observer would not
conclude that the State is seeking to advance, endorse, or pronpte
religion by its display. To the contrary, the State observes that
the di splay has been in place wthout | egal attack for over forty-
two years and, viewed in context, is part of the state's
comenor ative display of significant events and strands of Texas
history. It argues that a reasonable person touring the Capitol
Building and its historical grounds would not see the display of
t he decal ogue as State endorsenent of religion. Rather, withits
sinple presentation and | ocation between the Capitol Building and
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t he Texas Suprene Court Buil ding, a reasonabl e viewer woul d see the
monunent as a recognition of the large role of the decal ogue in the
devel opnent of Texas |aw. Equally, with its proximty to the
pi oneer wonman holding a child and to the figures of children at
play, it would be seen as a fit |ocation to express appreciation
for the work of the Eagles with Anerican youth.

1]

Through the Fourteenth Amendnent, Texas is controlled by the
command of the First Amendnent that it “shall make no |[|aw
respecting an establishnent of religion.”? Inits thirty-two year
life, Lemon v. Kurtzman® has been criticized but remains a required
starting point in deciding contentions that state displays of
synbols and witings with a religious nessage are contrary to the
First Amendnent. Its three-part test requires that a court
consider (1) whether the governnent activity in question has a
secul ar purpose, (2) whether the activity's primary effect advances
or inhibits religion, and (3) whether the governnent activity
fosters an excessive entanglenent with religion.* A challenged
activity nust survive each prong to pass constitutional scrutiny.
The plaintiff here concedes that excessive entanglenent, the third

inquiry, is not an issue in this case. We need only consider,

2U. S. Const. anmend. |, cl. 1.

3403 U. S. 602 (1971).

‘“Edwards v. Aguillard, 482 U S. 578, 583 (1987).
6



then, whether Texas |acked a secular purpose and whether the
primary effect of the display is to advance religion.

Inrefining these two tests, the Suprene Court has interpreted
the First Anmendnent to prohibit governnent action that has either
t he purpose or effect of endorsing or disapproving of religion.?®
A di spl ay has the purpose of endorsing religion when it “‘convey[s]
or attenpt[s] to convey a nessage that religion or a particular
religious belief is favored or preferred.’””® And to determ ne
whether it has the effect of endorsing religion we ask *“what
viewers may fairly understand to be the purpose of the display.”’
This is the observation of a reasonable observer, not of the
uni nforned, the casual passerby, the heckler, or the reaction of
a single individual. Rat her, the reasonable observer standard
attenpts to capture the “concern with the political comunity wit

| arge.”®

County of Allegheny v. Am Civil Liberties Union, 492 U S.
573, 600-01 (1989); Lynch v. Donnelly, 465 U S. 668, 690 (1984)
(O Connor, J., concurring).

8Al | egheny, 492 U.S. at 593 (quoting Wallace v. Jaffree, 472
US 38, 70 (1985) (O Connor, J., concurring)).

‘Al l egheny, 492 U.S. at 595 (quoting Lynch, 465 U. S. at 692
(O Connor, J., concurring)).

8See Capitol Square Review and Advisory Bd. v. Pinette, 515
UsS 753, 779-780 (1995) (O Connor, J., concurring in part and
concurring in judgnent) (“[B]ecause our concern is wth the
political community wit large, the endorsenment inquiry is not
about the perceptions of particular individuals or saving isolated
nonadherents from. . . disconfort. . . . It is for this reason
that the reasonable observer in the endorsenent inquiry nust be
deened aware of the history and context of the community and forum
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The gui di ng principleis governnent neutrality toward religion
in the sense that a state cannot favor religion over non-religion
or one religion over another. Yet neutrality is not self-defining.
It does not demand that the state be blind to the pervasive
presence of strongly held views about religion with nyriad faiths
and doctrines. Nor could it do so. Religion and governnent cannot
be ruthl essly separated w thout encountering other First Amendnent
constraints, including its guaranty of the free exercise of
religion. Such hostility toward religion is not only not required;
it is proscribed.® Justice Kennedy's observation in Allegheny
bears enphasis: it is not the case that the Establishnment C ause is
so inelastic as to not “permt governnent sone latitude in
recogni zing and acconmodating the central role religion plays in
our society.” It is equally inportant to renmenber Justice
ol dberg’ s fanpbus observati on:

Nei t her government nor this Court can or should ignore

the significance of the fact that a vast portion of our

peopl e believe in and worship God and that many of our

| egal, political and personal val ues derive historically

from religious teachings. Governnment nust inevitably
t ake cogni zance of the existence of religion. i

in which the religious [speech takes place].”); Good News C ub v.
MIford Cent. Sch., 533 U S. 98, 119 (2001).

°See Lynch, 465 U.S. at 673.

A1 | egheny, 492 U.S. at 657 (Kennedy, J., concurring in part
and dissenting in part).

11School Dist. of Abington Township v. Schenpp, 374 U. S. 203,
306 (1962) (Coldberg, J., concurring).
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In sum we recognize that proper application of First
Amendnent principles demands a sense of proportion and that our
inquiry is fact-sensitive. Utimtely, we have the delicate task
of placing this display of the decalogue in its full setting. W
turn to that task, asking first if the Texas Legislature had a
valid secular purpose for authorizing the installation of the
nmonunent . W will then exam ne whether the activity's primry
ef fect advances or inhibits religion.

|V
A

The district court found that the purpose of the | egislature
was “to recognize and commend a private organization for its
efforts to reduce juvenile delinquency.” It gleaned this purpose
from the reason stated in the Resolution granting the Eagles
perm ssion to erect the nonunent. The plaintiff concedes that this
recited purpose is a valid secular purpose, but contends that it
was not the true purpose. Rather, he argues that nonunents “are
not erected to honor donors and they are not erected to pay tribute
[to] their acts of donation. They are erected to pay tribute to
and honor the subject or ideal depicted.”

The Legislature, of course, cannot dictate the finding of
secul ar purpose by a bland recitation. The finding of the district
court here, however, rests on two powerful realities. First, there
is nothingineither the |l egislative record or the events attendi ng

the nmonunent’s installation to contradict the secul ar reasons | aid
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out inthe legislative record, brief as it is; thereis nothing to
suggest that the Legislature did not share the concern about
juvenile delinquency.!? Second, Texas has a record of honoring the
contributions of donors and those they represent, contrary to
plaintiff’s unsupported argunent. For exanple, ten years before
its resolution accepting the Ten Commandnents nonunent, the
Legi sl ature authorized the Boy Scouts of Anmerica to install a
replica of the Statue of Liberty. The Legislature stated that it
did so “in honor of the Boy Scouts of America.” The resolution’s
preanbl e expl ai ned that “nothing has been done to honor the youth
of Texas who are nenbers of the Boy Scouts.” Wether or not this
| egislative history would support a finding that the Legislature
acted with only a secul ar purpose, the record supports the finding
of the district court that the Texas Legislature had a valid
secular purpose in authorizing the placenent of the Ten
Commandnent s nonunent . There is nothing to suggest that the
recited reason was a sham and the State's treatnment of other
monunents on the Capitol grounds belies any such suggestion.
Wthout nore, then, the recited |egislative purpose should be

accepted. 3

2For an exanpl e of the decal ogue’s installation coupled with
religious cerenony, see Books v. Gty of El khart, Indiana, 235 F. 3d
292, 306 (7th Cr. 2000), cert. denied, 532 U S. 1058 (2001).

Bwal | ace, 472 U. S. at 74-75; see also Mueller v. Alen, 463
U S 388, 394-395 (1983) (expressing “reluctance to attribute
unconstitutional notives to the states, particularly when a
pl ausi bl e secul ar purpose for the state’s programmy be di scerned
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The plaintiff here argues that there is nore. It can hardly
be gai nsaid, he contends, that in honoring the work of the Eagles
in curbing juvenile msconduct by its resolution, the Texas
Legi sl ature endorsed the decal ogue as a conmmon code of conduct and
inplicitly pronoted its religious nessage. This is half right.
The plaintiff’s contention here forgets that the Conmandnents have
a secul ar dinension as well as a religious neaning. The plaintiff
presunmes both that its use by the Eagles was religious and that
authorizing the installation of the nonunent itself endorsed that
religi ous nessage.

The plaintiff’s argunment rests heavily upon the deci sion of
the Seventh Circuit in Books v. City of Elkhart, Indiana.* In
Books, there was evi dence, found significant by the mgjority of its
panel, that the purpose of the City of El khart was to pronote the
decal ogue as a religious statenent. The court found the Cty’s
statenent of secul ar purpose suspect because it was adopted on the
eve of litigation in an effort to escape scrutiny under the First
Amendnent. The Texas Resol ution cane in 1961 and was supported by
statenents honoring the efforts of the donor. Unlike Books, there
was no religious service attending the acceptance of the nonunent
in Texas. The record shows that only two state legislators

at t ended. There is no evidence of any religious invocations or

fromthe face of the statute.”).

14235 F.3d 292, 306 (7th Cir. 2000), cert. denied, 532 U.S.
1058 (2001).
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that any mnister, rabbi, or priest were even present. Nor is the
context in which the Conmandnents is displayed here simlar to the
di splay i n Books. ! W are not persuaded that the Resol ution of the
Texas Legislature in 1961 was a sham
B

Qur conclusion that the |legislative authorization was
supported by a valid secular purpose is reinforced by the rel ated
but distinct inquiry whether the primary effect of the display
advances or inhibits religion as seen fromthe eyes of a reasonabl e
observer, infornmed and aware of his surroundi ngs.

The Ten Commandnents have both a religious and secular
nmessage. Gven this duality, our effects inquiry must focus on
the specific facts and context of the display. As Justice Bl acknun
expl ained in Al egheny:

[ T] he effect of the display depends upon t he nessage t hat

the governnent’s practice communi cates: the question is

“what viewers may fairly understand to be the purpose of

the display.” That inquiry, of necessity, turns upon the

context in which the contested object appears: “[A]

typical nuseum setting, though not neutralizing the

religious content of a religious painting, negates any
nessage of endorsenent of that content.”?!®

15As we discuss in greater detail below, the context in which
the Ten Commandnents is displayed on the Capitol grounds is
different from that at issue in Books, and this unique context
negates any sense that the state is endorsing or pronoting the
decal ogue’ s religious, as opposed to its secul ar, aspects.

1Al | egheny, 492 U.S. at 595 (citing Lynch v. Donnelly, 465
U. S at 687 (O Connor, J., concurring, enbracing Justice O Connor’s
concurring opinion in Lynch)).
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Returning to our earlier description of the Capitol, we note
first that the grounds are designated as a National Historic
Landmark that is dedicated to the display of “statues, nenorials,
and commenor ati ons of people, ideals and events that conpose Texan
identity; these displays docunent the struggles and the successes
t hat Texans have experienced in the past and serve to inspire us as
we face the chal l enges of today.”! The State points to the replica
of the Seal of Mexico displayed on the tour path of the Capitol,
remnding that it “acknow edges the nystical traditions of the
i ndi genous people of the Southwest, who were displaced by a
religious Catholic regine for sone 300 years.”

Rel atedly, the State suggests that the decalogue in Texas is
displayed in a nuseum setting. The State points out that the
Curator of the Capitol is a professional museum curator, with an
advanced degree in nuseumscience and the Texas State Preservation
Board qualifies as a nuseum as defined by federal statute.!® The
State Preservation Board, created in 1983, is an agency of the

State of Texas and has broad authority over the Capitol Building

7See H. Con. Res. 38, 77th Leg., R 'S. (2001).

8 Museum neans a public or private nonprofit agency or
institution organized on a permanent basis for essentially
educational or aesthetic purposes that utilizes a professional
staff, owns or utilizes tangible objects, cares for the tangible
objects, and exhibits the tangible objects to the public on a
regul ar basis.” 20 U S.C. § 9172 (2003).
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and grounds.!® It enploys, anong others, three professional
curators with graduate degrees in history and nuseumsci ence. They
maintain the historic artifacts of the Capitol Collection,
including an art collection with an estinmated value of twenty to
thirty mllion dollars. This departnent oversees the nonunents and
of fers educational prograns and brochures, including guided tours
of the Capitol Building.

We need not accept the State’s museumanal ogy in full nmeasure
to acknow edge that, while short of the nuseum envisioned by
Justice O Connor, a setting which would wholly negate endorsenent,
the manner in which the seventeen nonunents are presented on the
grounds portion of the Capitol tour supports the conclusion that a
reasonable viewer would not see this display either as a State
endor senent of the Commandnent’ s religi ous nessage or as excl udi ng

t hose who woul d not subscribe to its religious statenents. ?°

19TEX, Gov' T CODE ANN. 8§ 443.001-443.028 (Vernon 1998 & Supp.
2004) .

20 Avisitor to the Capitol woul d receive a brochure including
“A Self-Guided Tour” with a map showing the location of the

sevent een nonunents. It includes a brief description of each
monunent, starting with Hood’ s Texas Bri gade, which “was erected in
1910 by surviving conrades and friends.” Simlar paragraphs follow

for each nonunent. Nunber 9 reads: “THE TEN COMVANDMENTS-Er ect ed
1961 by the Fraternal Order of Eagles of Texas. Hewn from Texas
granite in the traditional shape of the biblical stones and
inscribed with the Ten Conmandnents, the nonunent was presented to
t he people and youth of Texas.”
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Even t hose who woul d see t he decal ogue as wi se counsel born of
man’'s experience rather than as divinely inspired religious
t eachi ng cannot deny its influence upon the civil and crimnal | aws
of this country. That extraordinary influence has been repeatedly
acknowl edged by the Suprene Court and detailed by scholars.
Equally so is its influence upon ethics and the ideal of a just
society. A reasonable viewer nust also be aware of the placenent
of the nonunent at a point on the direct |ine between the
| egi sl ative chanbers, the executive office of the governor, and the
Suprene Court Building. It is plainly Iinked with those houses of
the | aw whil e standi ng apart and not physically connected to any of
them The decalogue is presented as relevant to these | aw giving
instrunments of State governnent, but from a distance.

In 1993, the State Preservation Board had to decide where to
| ocate the nmonunent follow ng a Capitol construction project that
had required the renoval of many nonunents. The Board’'s executive
director, in uncontroverted testinony at trial, explained that the
decal ogue’s location was carefully <chosen by the Board's
prof essional staff to reflect the role of the Commandnents in the
maki ng of | aw. The only change in where the nonunent had been
| ocated since 1961 was to turn it to face a different direction.
The professional judgnent of these trained nuseum curators, nade
ten years before any litigation, is relevant to our question of
effect, as well as to our acceptance of the State’s secul ar purpose

in displaying the Conmmandnents. But even if the evidence of the
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efforts in 1993 were disregarded, it would not dimnish the
expl anat ory power of the |ocation where the nonunent was placed in
1961 and has since resided.
\Y

History matters here. For forty-tw years, the nonunent has
stood in Austin without the filing of any |legal conplaint. This
qui escence is remarkable for Travis County, the seat of state
governnent and the hone of the University of Texas, whose canpus is
a stone’s throw away fromthe Capitol grounds. This Court is well
aware that Travis County is not |acking in persons willing and abl e
to seek judicial relief from perceived interferences wth
constitutional rights.? Had this nonunent been recently install ed,
the inference of religious purpose woul d have been stronger. That
it has been in place for so |long adds force to the contention that
the legislature had a secul ar purpose. As Judge Becker observed:

The reasonabl e observer woul d percei ve an hi storic pl ague

as | ess of an endorsenent of religion than a nore recent

religious display not because the Ten Conmandnents have

lost their religious significance, but because the

mai nt enance of this plaque sends a nuch di fferent nessage

about the religious views of the County. . . . The

reasonabl e observer, knowi ng the age of the . . . plaque,
would regard the decision to leave it in place as

2lSee e.g. OHair v. Murray, 588 F.2d 1144 (5th Cir. 1979)
(addressing a constitutional challenge to the notto “In God W
Trust”); Murray v. City of Austin, Texas, 947 F.2d 147 (5th. Cr
1991) (examning a claimthat the inclusion of a Christian cross in
the insignia of the City of Austin violated the Establishnment and
Free Exercise C auses).
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notivated, in significant part, by the desire to preserve
a | ongst andi ng pl aque. 22

In sum we are persuaded that Texas does not violate the First
Amendnent by retaining a forty-two-year-old display of the
decal ogue. The Ten Conmandnents nonunent is part of a display of
seventeen nonunents, all Jlocated on grounds registered as a
historical landmark, and it is carefully |ocated between the
Suprene Court Building and the Capitol Building housing the
| egislative and executive branches of governnent. W are not
persuaded that a reasonable viewer touring the Capitol and its
grounds, inforned of its history and its placenent, woul d concl ude
that the State is endorsing the religious rather than the secul ar
nmessage of the decal ogue.

To say thisis not todimnishthereality that it is a sacred
text to many, for it is also a powerful teacher of ethics, of w se
counsel urging a reginment of just governance anong free people.
The power of that counsel is evidenced by its expression in the
civil and crimnal laws of the free world. No judicial decree can
erase that history and its continuing influence on our | aws — there
is no escape fromits secular and religious character. There is no
constitutional right to be free of governnent endorsenent of its
own |laws. Certainly, we disserve no constitutional principle by

concluding that a State’s di splay of the decal ogue i n a manner that

22Fr eet hought Soc. of Greater Phil adel phia v. Chester County,
334 F.3d 247, 265 (3rd Cr. 2003).
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honors its secular strength is not inevitably an inpermssible
endorsenent of its religious nessage in the eyes of our reasonable
observer. To say otherw se retreats fromthe objective test of an
i nformed person to the heckler’s veto of the unreasonable or ill-
informed - replacing the sense of proportion and fit wth
unconpromsing rigidity at a costly price to the values of the
First Amendnent. A display of Moses with the Ten Commandnents such
as the one located in the United States Suprene Court building
makes a plain statenent about the decal ogue’s divine origin. Yet
in context even that nessage does not drown its secul ar nessage.
So it is here.

AFFI RMED.
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