United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS October 20, 2003
FOR THE FIFTH CIRCU T
Charles R. Fulbruge IlI

Clerk
No. 02-51149
UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EDWARD LEE QUTLEY, |11, also known as Edward Lee Qutl ey,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Western District of Texas
Bef ore H G3 NBOTHAM STEWART, and PRADO, Circuit Judges.
PER CURI AM
A jury convicted Edward Lee Qutley, Il11, of being a felon in

possession of a firearmand ammunition. The probation officer
recommended that Qutley’ s offense | evel be increased by four
under section 2K2.1(b)(5) of the United States Sentencing

CGui delines (the Guidelines) because Qutley possessed a firearmor
anmunition in connection with another crine; specifically, “the
King shooting.” Testinony at the sentencing hearing |inked
Qutley and the anmmunition to the King shooting. Over Qutley’'s
objections, the district court increased Qutley’ s sentence based

on his having possessed or used a firearmor amunition in



connection with “another felony offense” under section

2K2. 1(b)(5) of the Guidelines. CQutley appeals and argues that
the other felony offense in his case was too far renoved in tine
and too different in type to be considered “rel evant conduct”
wWth regard to his crinme of conviction.

Section 2K2.1(b)(5) provides that if the defendant used “any
firearmor ammunition in connection with another felony offense”
the Guidelines offense | evel nust be increased by four |evels.
US S G 8 2K2.1(b)(5) (Nov. 2001). Section 1B1.3 generally
limts certain acts that nay be used to increase a sentence to
those that constitute “rel evant conduct” with respect to the
crinme of conviction. See U S.S.G § 1B1.3 & coment. Section
1B1.3 applies in cross reference to Chapter Two of the Cuidelines
unl ess specified otherwwse. US S G 8§ 1Bl1.3(a). Although this
Court has not directly addressed whet her “another felony offense”
under section 2K2.1(b)(5) is limted to “rel evant conduct” by
virtue of the application of section 1B1.3, this Court previously
consi dered the sane question about the application of section
2K2.1(c)(1).

In United States v. Gonzales, this Court determ ned that

section 1B1.3 does not restrict the application of section

2K2.1(c)(1). See United States v. Gonzales, 996 F.2d 88, 91-92

(5th Gr. 1993). Wiile section 2K2.1(b)(5) provides for a four-
| evel increase in the offense level, section 2K2.1(c)(1) provides

that, when a firearmor amunition is used or possessed in
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connection with “the comm ssion or attenpted comm ssi on of

anot her offense,” the offense level is increased by application
of other, specified, guidelines provisions. See U S S G

§ 2K2.1(c)(1). 1In Gonzales, this Court reasoned that section
2K2.1(c)’s “unlimted references to ‘another offense,’ indicates
that it is not restricted to offenses which would be rel evant
conduct but enbraces all illegal conduct perforned or intended by
def endant concerning a firearminvolved in the charged offense.”
Gonzal es, 996 F.2d at 92.

Al t hough section 2K2.1(b)(5) requires that the other offense
be a “felony,” it is otherw se indistinguishable from section
2K2.1(c)’ s “another offense” |anguage. No dispute exists in the
present case that the King shooting was a felony. As a result,
no | ogical basis exists for applying the rel evant-conduct
restriction to section 2K2.1(b)(5) when the restriction does not
apply to section 2K2.1(c).

Moreover, this Court previously analyzed the “in connection
w th” | anguage of section 2K2.1(b)(5) and determ ned that
“8 2K2.1(b)(5) mandates an enhancenent even if the defendant only

possesses a firearmin connection with any other felony.”

United States v. Condren, 18 F.3d 1190, 1196 (5th G r. 1994).

Al t hough the application of section 1B1.3 was not at issue, this
Court plainly indicated that “another felony offense” should be

given a very broad reading. Condren, 18 F.3d at 1196. Based on



this reasoning, this Court concludes that section 1Bl1.3, the
rel evant - conduct gui deline, does not apply to the enhancenents
prescribed for the use or possession of a firearmor amunition
in connection with other offenses under section 2K2.1

Because section 1Bl.3's relevant-conduct Iimts do not apply
to other offenses under section 2K2.1, Qutley’ s rel evant-conduct
analysis is irrelevant, and this Court need not consider whether
the King shooting could be considered “rel evant conduct” with
regard to the crinme of conviction. Consequently, this Court
affirns the judgnent of the district court.

AFFI RVED.



