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PER CURI AM

Pl aintiffs-Appel |l ees, Cerveceria Cuauht enbc Moctezuna S. A de
C.V. and Labatt USA, LLC (collectively, “Cerveceria”) sued
Def endant - Appel | ant Montana Beverage Conpany (“Montana”) in
district court to collect nore than $800,000 alleged to be
del i nquent on its account for nerchandi se. Cerveceria al so sought
cancel | ati on of Montana’s distributorship for Cerveceria s products
and attorneys’ fees. Montana responded by filing a notion to stay
proceedi ngs and conpel arbitration under the provisions of §

102. 77(b) of the Texas Beer Industry Fair Dealing Law (“BIFDL"),



Tex. Al co. Bev. Code Ann. § 102.71-81 (Vernon, 1995), which | aw was
incorporated by reference in the parties’ di stributorship
agreenent. The district court refused to stay the proceedi ngs and
conpel arbitration after finding no clear agreenent to arbitrate,
and Mont ana appeal ed. We dismss Montana's appeal for |ack of
appel l ate jurisdiction.
| . Facts and Proceedi ngs

Mont ana appealed the district court’s denial of a stay and
refusal to conpel arbitration, asserting that §8 16(a)(1) (A or (B)
of the Federal Arbitration Act (“FAA"), 9 U S. C. 8§ 16(a)(1)(A or
(B), allows an interlocutory appeal from a refusal to stay an
action pursuant to 88 3 and 4 of the FAA. These provisions require
a stay when the trial court is satisfied that the issue involved in
the litigationis referable to arbitration under a clear agreenent
to arbitrate. As Montana concedes in its appellate brief, however,
“[1]f there is no agreenent [to arbitrate], then there is no
appellate jurisdiction.”

Cerveceria responded to Montana’s notice of appeal by filing
a notionto dismss for | ack of appellate jurisdiction. Cerveceria
contended that provisions of 88 3, 4, and 16(a)(1)(A) and (B) of
the FAA do not confer interlocutory appellate jurisdiction froman
order refusing to conpel arbitration when, as here, the district
court holds that there is no binding agreenent to arbitrate.

Cerveceria’s notion was carried with this appeal. For the



foll ow ng reasons, we conclude that we | ack appellate jurisdiction
and therefore dismss Mntana s appeal.
1. Analysis

Federal jurisdiction of this case is grounded in diversity
citizenshi p, which none contests. This appeal is fromthe district
court’s interlocutory order refusing to conpel arbitration because,
the court ruled, there is no agreenent between the parties to
arbitrate. As a generality, non-final, interlocutory orders are
appeal abl e under only a Iimted nunber of circunstances, none of
which is present here. Thus, only if Mntana is correct in
asserting the special appellate jurisdiction conferred by 88 3, 4,
and 16(a)(1)(A) or (B) of the FAA can we entertain appellate review
of the subject order.

In support of its assertion that we have such jurisdiction,
Montana relies on the BIFDL, because the instant case arises from
or is connected with the beer distribution agreenent between the
parties, which incorporates the BIFDL by reference. Pointing to
the cancellation provisions of the BIFDL, Mntana notes that 8§
102. 77(b) states that issues of good cause for cancellation of a
distributorship and the anpbunt of reasonable conpensation for a
canceled distributorship “may, at the option of either the
di stri butor or the manufacturer, be submtted to three
arbitrators....” Thus, reasons Montana, the public policy favoring
arbitration, in conbination with the incorporation of the BlI FDL by
reference into the distributorship agreenent between Mntana and
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Cerveceria, nmakes the latter an agreenent to arbitrate and, in
turn, makes the refusal by the district court to conpel arbitration
i edi at el y appeal abl e under 88 3 and 4 of the FAA. This argunent
unavoi dably intertwines the interpretati on of the subject provision
of the BIFDL and the interlocutory appeal provisions of the FAA
Consequent |y, even though |ack of appellate jurisdiction for this
interlocutory appeal would prevent our addressing the issue of
arbitrability, we nust do so, at least to a degree, to rule on our
own appellate jurisdiction. This was recognized inplicitly in our
earlier order carrying wwth the case Cerveceria s notion to dism ss
for lack of appellate jurisdiction, and conports wth the
universally recognized truism that we have jurisdiction to
determ ne our own jurisdiction.

The order from which Mntana appeals — refusal to conpel

arbitration — is undeniably interlocutory as, inter alia, it

| eaves the parties as litigants before the court and thus does not
totally dispose of their present dispute. As such, nothing in 28
U S C 88 1291 or 1292 permts an interlocutory appeal; neither is
there appellate certification by the district court under either §
1292 or Federal Rule of Cvil Procedure 54(b). Nor do any
jurisprudential exceptions to the rule forbidding interlocutory
appeal s, such as the collateral order doctrine, apply here. This
| eaves only the pertinent provisions of the FAA as potential
sources of appellate jurisdiction. And, as noted, even though §
16(a) (1) (A of the FAA permts interlocutory appeals from orders
4



refusing to stay litigation pursuant to 88 3 or 4, a stay of
judicial proceedings is required only when the trial court’s
ref usal to conpel arbitration results from the court’s
determ nation that there is a clear agreenent to arbitrate. Here,
the court found that no such agreenent exists, t her eby
pretermtting an interlocutory appeal.

Mont ana does not assert that the distributorship agreenent
with Cerveceria actually contai ns an express arbitrati on agreenent.
Rat her, as noted, Mntana contends that the distributorship
agreenent’s incorporation by reference of the entire BIFDL, and
thus its arbitration provision, § 102.77(b), is the equival ent of
a clear expression of intent by the parties to resolve all disputes
by arbitration. Thus, for us to find that we have jurisdiction
under the FAA to hear Montana's interlocutory appeal of the
district court’s refusal to conpel arbitration, the district court
woul d have had to conclude that the contract’s incorporation by
reference of the BIFDL constituted the distributorship agreenent a
clear agreenent to arbitrate. As the district court held precisely
the opposite, i.e., no agreenent to arbitrate, its refusal to
conpel arbitration is an unappeal able interlocutory decree.

Montana' s effort to trivialize the wording of 8§ 102. 77(b) of
the BIFDL by referring to “nmay” as rendering the statute “a little
bit anmbi guous” does not change the facial certainty of the statute:
In addition to its use of the permssive “may,” the statute adds
“at the option of either the distributor or the manufacturer,”
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falling well short of a mark of denonstrating that the parties
clearly and unanbi guously intended to submt any and every di spute
to arbitration. This is accentuated by the observation that even
such permssive arbitration is applicable to only two narrow
i ssues: (1) existence of good cause for contract cancel |l ati on, and
(2) valuation of the term nated distributorship.

This litigation is, first and forenost, a suit on an open
account, which cannot be shoehorned under either of the two
di screte issues to which 8 102.77(b) is appeal able, despite the
additional inclusion of distributorship termnation in the relief
sought. Absent express incorporation of binding arbitration (as
di stinguished from the instant gl obal i ncorporation of a
conprehensive regulatory act in which a narrowy Ilimted,
perm ssive, i.e., non-mandatory, arbitration provision is found),
the agreenent’s incorporation of arbitration by reference |acks

certainty and universality. See, e.q., Phillips v. ACS Mini ci pal

Brokers, Inc., 888 S.W 2d 872, 875 (Tx. App.-Dallas 1994 no wit);

Seal v. Roy and Mtchell Contracting Co., Inc., 321 SSW 2d 149,

151 (Tx.Civ. App.-Austin 1959 wit ref’d). Furthernore, when the
subj ect agreenent is read as a whole, as it nust be, it is seento
contain references to other nethods of dispute resolution,
i ncludi ng nediation and litigation.

We are satisfied, as was the district court, that there is no
bi nding agreenent to arbitrate all disputes arising from or
connected with the contract between the parties. Absent a clear,

6



unequi vocal and unconditional agreenent to arbitrate, as held by
the district court, Mntana is not entitled to a stay of the
proceedi ngs. And, absent such entitlenent to a stay, 8 3(d) of the
FAA is ineffective to confer appellate jurisdiction for us to
review the district court’s order refusing to stay litigation and
conpel arbitration. |In the absence of another provision or holding
that would confer appellate jurisdiction, we are constrained to

di sm ss Montana's appeal for |lack of jurisdiction.

I11. Conclusion

| nasnmuch as the district court’s ruling is grounded in its
holding that, in their agreenent, the parties did not clearly and
unequi vocal | y denonstrate an intention to submt their disputes to
bi nding arbitration, the district court’s order refusing to grant
a stay of proceedings and conpel arbitration is a non-appeal able
interlocutory order. We thus have no appellate jurisdiction at
this stage of this case and nust dism ss the instant appeal.

DI SM SSED for lack of jurisdiction.



