IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50087

TRAVELERS CASUALTY & SURETY COMPANY OF AMERI CA,
Pl ai ntiff-Counter Defendant-Appell ant,

ver sus

BAPTI ST HEALTH SYSTEM
Def endant - Count er C ai mant - Appel | ee.

BAPTI ST HEALTH SYSTEM
Pl ai ntiff-Appellee,

ver sus

TRAVELERS CASUALTY & SURETY COMPANY OF AMERI CA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 5, 2002

Before EMLIO M GARZA and CLEMENT, G rcuit Judges, and DAVI S,
District Judge.”’

EDI TH BROAWN CLEMENT, Circuit Judge:

Baptist Health System (“BHS’) alleges | osses of $876,545. 37

‘Judge Leonard E. Davis, U S. District Judge for the Eastern
District of Texas, sitting by designation.
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due to fraudul ent invoices submtted by vendor Marshall R Shepherd
d/ b/ a Medi cal Resource Assi stance (“Shepherd”). Travelers Casualty
& Surety Conpany of Anerica (“Travel ers”) deni ed coverage and fil ed
for declaratory judgnent. BHS counterclai ned and noved for parti al
summary judgnent on its breach of contract claim Travel ers nade
a counter notion for sunmary judgnent. Finding the relevant
| anguage in the insurance contract anbi guous, the district court
granted BHS s notion for partial sunmary judgnent. For the reasons
stated below, we find the contract |anguage unanbi guous and its
reasonable interpretationin Travelers’ favor. The judgnent of the
district court is reversed and judgnent is rendered for Travel ers.
| . Facts

Shepherd |earned and took advantage of BHS s internal
procedures for paying supplier invoices. During the tine Shepherd
acted fraudulently against BHS, nanely between January 1997 and
April 1999, Shepherd was supposed to submt invoices to BHS s
financial services departnent. One or two BHS managers in that
departnent woul d approve paynent on received invoices, sign their
initials on the docunents (often with words such as “o.k. to pay”),
and send the invoices to the accounts payabl e departnent. Upon
recei pt of a signed invoice, the accounts payabl e departnent paid
the supplier. According to BHS, a signed invoice was an
instruction to the enpl oyees in the accounts payabl e departnent to
pay the invoice. The accounts payable departnment did not have
di scretion to refuse paynent on an invoice signed by the financi al

2



servi ces departnent.

Shepherd defrauded BHS by creating invoices for work never
performed, forging the signatures of BHS managers on the invoi ces,
and, instead of submtting the invoices to BHS s financial services
departnent, hand delivering them directly to accounts payable.
Believing the signatures were genuine, BHS s accounts payable
departnment sent Shepherd checks in the anounts indicated in the
i nvoi ces, which allegedly totaled $876, 545. 37.

BHS had a Crine policy with Aetna Casualty & Surety Conpany
(“Aetna”) for the period of August 31, 1996, to August 31, 1998,
and a Crinme PLUS+ policy wth Travelers for the period of August
31, 1998, to August 31, 1999. The Aetna coverage was cancelled
upon i ssuance of the Travelers policy. Prior to the inception of
BHS s claim Travel ers acquired Aetna s business and succeeded to
the rights and obligations under the Aetna policy.

Upon di scovering Shepherd s fraud, on May 6, 1999, BHS fil ed
a Proof of Loss to Travelers for coverage under the Travelers and
Aetna policies. Asserting that the fraudul ent invoices were not
(1) “covered instrunents” (2) “drawn upon” BHS as required by the
i nsurance contract, Travel ers deni ed coverage under both policies.
Travelers filed for declaratory judgnment in federal court, asking
that the court find that Travelers had no duty to i ndemify BHS on
the relevant Proof of Loss. BHS counterclainmed for breach of
contract as well as violations of the Texas |nsurance Code and
Texas Deceptive Trade Practices Act and sued Travelers in state
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court making the sane clains. The state case was renoved to
federal court and consolidated with the declaratory action.

BHS noved for sumrary judgnent on the breach of contract claim
and Travelers filed a cross notion for sunmmary judgnent. The cross
motions for summary judgnent covered the sane basic issue and
material facts were not disputed. BHS alleged that coverage
exi sted under the policy’s plain neaning or, alternatively, that
the policy was anbi guous and thus should be strictly construed in

favor of BHS. See State FarmFire & Cas. Co. v. Reed, 873 S. W2d

698, 699 (Tex. 1993) (“[I]f a contract of insurance is susceptible
to nore than one reasonable interpretation, we nust resolve the
uncertainty by adopting the construction nost favorable to the
insured.” (internal footnote and citation omtted)). Travel ers
mai ntai ned that the policy was unanbiguous and that its plain
meaning did not allow coverage. Finding the relevant contract
| anguage anbi guous, the district court granted BHS s notion for
partial summary judgnent and denied Travelers’ notion for summary
judgnent. BHS dism ssed the extra-contractual clains and filed a
nmotion for statutory interest under the Texas |nsurance Code and
for attorney’s fees and costs. The district court awarded
statutory interest, pre-judgnent interest, post-judgnent interest,
and attorney’'s fees and entered a final judgnent disposing of al

clains. Although Travel ers properly appealed the grant of BHS s
nmotion for partial summary judgnent, it did not appeal the denial

of its notion; nonethel ess, because both parties’ notions covered
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the sanme issues, we have jurisdiction to review the grant and the

denial. See Ranger Ins. Co. v. Estate of Mjne, 991 F.2d 240, 241

(5th Gr. 1993).
1. Analysis

W review summary judgnent rulings de novo, Potonac Ins. Co.

v. Jayhawk Med. Acceptance Corp., 198 F.3d 548, 550 (5th Gr.
2000), and apply the sane standard as the district court. Watt v.

Hunt Pl ywood Co., Inc., 297 F.3d 405, 408 (5th G r. 2002). Sunmary

judgnent is appropriate when there i s no genui ne i ssue of nateri al
fact and the noving party is entitled to judgnent as a matter of
| aw. FED. R QGv. P. 56(c). W view all evidence and factual

inferences in the light nost favorable to the party opposing the

motion. Price v. Federal Exp. Corp., 283 F.3d 715, 719 (5th Gr.
2002). We review de novo the district court’s determ nation of

state law, Salve Regina College v. Russell, 499 U S. 225, 239

(1991), as well as its interpretation of the insurance contract.

Potomac Ins. Co., 198 F. 3d at 550.

Because Shepherd’s fraudulent activity occurred during the
coverage periods of both the Travelers and Aetna policies, we nust
consi der bot h. Since the slight differences in the contract
| anguage at issue in each policy are irrelevant, we focus on the
Travel ers policy. Any conclusion we nake regarding that policy
al so applies to the Aetna policy.

The relevant portion of the Travelers policy states:



I1. Forgery or Alteration

W will pay for loss resulting directly from*®Forgery”
or alteration of, on or in “Covered Instruments” that
are:

1. Made or drawn by or drawn upon you; or

2. Made or drawn by one acting as your agent;

or that are purported to have been so nade or drawn

“Covered I nstrunents” neans checks, drafts, prom ssory
notes or simlar witten prom ses, orders or directions
to pay a sumcertain in “Mney.”

“Forgery” neans the signing of the nane of another
person or organization with intent to deceive, it does
not nmean a signature which consists in whole or in part
of one’s own nane signed with or without authority, in
any capacity for any purpose.

The Aetna policy reads:
A. Coverage
W will pay for loss involving Covered Instrunents
resulting directly fromthe Covered Causes of Loss.
1. Covered Instrunents: Checks, drafts, promssory
not es, or simlar witten promses, orders or
directions to pay a sumcertain in “noney” that are:
a. Made or drawn by or drawn upon you
b. Made or drawn by one acting as your agent; or that
are purported to have been so nmade or drawn.
2. Covered Causes of Loss: Forgery or alteration of, on
or in any “Covered Instrunent.”

The district court ruled that in light of the surrounding
circunstances the terns “covered i nstrunents” and “drawn upon” were
anbi guous. The district court rejected Travel ers’ assertion that
the definition of “covered instrunments” included only negotiable
instrunments because the contract did not expressly use the term
negoti able. Since the forged invoices clearly were not “nade or
drawn by or drawn upon” BHS or its agents nor “purported to have
been so made or drawn,” we do not have to consider whether the

definition of “covered instrunents” nust expressly use the term



negoti abl e to excl ude non-negoti abl e i nstrunents.
The district court found the phrase “drawn upon you” anbi guous
and read it to include the forged invoices. The court relied upon

Omi source Corp. v. CNA/Transcon. Ins. Co., 949 F. Supp. 681 (N. D

Ind. 1996), to find “that a reasonable interpretation of the phrase
[“drawn upon vyou”] is to trace the paynent on the forged
instrunments to the ultimte source of liability for any noney paid
in reliance on the forged instrunents.” To reach such a

conclusion, the district court adopted QOmisource’ s use of the

dictionary definition of “drawn” rather than the nore limted | egal
and commercial usage of the term See id. at 689 (“[T]he phrase
‘“draw upon’ is susceptible to at | east two interpretations. ‘Draw
is defined as, inter alia, ‘[t]he act of a drawer in creating a
draft. To draw a bill of exchange, check, or draft, is to wite
(or cause it to be witten) and sign it; to make, as a note.’

Black’s Law Dictionary (6th ed. 1996). The term al so, however,

means the followng: ‘[t]o withdraw noney; i.e., to take out noney
from a bank, treasury, or other depository in the exercise of a
lawful right and in a lawful manner,’ id.; ‘[t]o use or call upon
part of a fund or store. Used with “on” or *“upon,”’ Anerican

Heritage Dictionary of the English Language 397 (Famly ed.

1979).7).

Since the district court ruling, we have rejected Omi source’s

expansi ve readi ng of the term“drawn” as used i n i nsurance contract



clauses nearly identical to the one in the Travelers and Aetna

policies. See Parkans Int’l LLCv. Zurich Ins. Co., 299 F. 3d 514,

517 (5th Cr. 2002). Like the policy in Parkans International, the

Travelers policy “uses the term ‘drawn’ in the context of the
specific listed instrunents and ‘“simlar . . . prom ses, orders or
directions to pay.’ In the commercial paper context the phrases
“drawn by’ and ‘drawn upon’ are not anbi guous and have a definite

| egal nmeaning. A contract termthat can be given a definite or

certain legal neaning is not anbi guous. W will not therefore
interpose nultiple dictionary usages.” ld. (internal citation
omtted).

The forged i nvoi ces were not nmade, drawn by, or drawn upon BHS
as those terns are used in the comrerci al paper context or under
the Uni form Comercial Code. The addition of forged signatures to
the invoices did not create instrunents on which a party could
demand paynent froma bank. |In the commercial context, BHS is not
a “maker” or “drawer” of the forged invoices.!?

It is true that BHS s bank took funds from BHS s account to

pay the checks witten to Shepherd in anmounts indicated in the

1

Definitions that fall in line with conmon commerci al use include:
A “maker” is “a person who signs or is identified in a note as a
person undertaking to pay.” Tex. Bus. & Comw CopE § 3.103(a)(5)
(Vernon Supp. 2002). A “drawer” is “a person who signs or is
identified in a draft as a person ordering paynent.” TEX. Bus. &
Com Cooe § 3.103(a)(3). A “drawer” is “one who directs a person
or entity, usually a bank, to pay a sum of nobney stated in an
i nstrunment —for exanple, a person who wites a check; the maker of
a note or draft.” Black’'s Law Dictionary 510 (7th Ed. 1999).
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forged invoices. However, the checks were not forged and do not
fall within the contract provision. W could only conclude that
the checks fall within the provision or that the invoices were
drawn upon BHS if we determ ned that the checks and forged i nvoi ces

should be treated as one instrunent instead of as separate

i nstrunents. Courts have occasionally bundled docunents in
situations in which the bank demanded all i nvol ved docunentation to
extend credit or honor a draft. See, e.dg., Omisource, 949 F.

Supp. at 686-688; Community State Bank of Galva v. Hartford Ins.

Co., 542 N.E 2d 1317, 1320 (Ill. App. Ct. 1989) (viewing as a
single instrunment all of the docunments on which a bank relied in
extending credit). Even if we were to recognize the legitimcy of
bundling in such contexts, we woul d di stinguish the invoices forged
by Shepherd. To pay the checks drawn upon BHS, the bank did not
have to receive the invoices; the bank demanded no supporting
docunents to honor the checks. W decline to treat the checks and
forged invoices as one instrunent. The invoices were only
prerequi sites insofar as internal BHS procedure made them such.
They were not required by |aw or the bank.
I'11. Conclusion
The judgnment of the district court is reversed and judgnent is

rendered for Travelers denying all relief to BHS.



