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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
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Before DAVI S and BARKSDALE, G rcuit Judges, and AFRICK, District
Judge”.

RHESA HAVKI NS BARKSDALE, Circuit Judge:

This appeal is from a sentence inposed under Sentencing
Quidelines 8 2L1.2(b)(1)(A) (vii)(2001) (16 |evel enhancenent to
of fense | evel if defendant previously deported for “alien snmuggling
offense”). Primarily at issue is whether Jaine Solis-Canpozano’s
prior conviction for transporting aliens within the United States
constitutes the requisite “alien snuggling offense” for the

enhancenent. AFFI RVED

District Judge of the Eastern District of Louisiana,
sitting by designation.



l.
I n Septenber 2001, Solis-Canpozano (Solis) pleaded guilty to
one count of illegally reentering the United States, in violation

of 8 US.C 8§ 1326(a), (b)(1). See 8 U.S.C. 8§ 1326(b) (increased

sentence if alien earlier deported after felony conviction). He
was sentenced in January 2002 to, inter alia, 37 nonths’
i mpri sonment . In so doing, and pursuant to Quidelines 8§

2L1.2(b) (1) (A (vii), the district court increased Solis’ offense
| evel by 16 because he had been earlier deported (in 2000), after
being convicted for transporting illegal aliens for profit, in
violation of 8 U S.C. 1324(a)(1) (A (ii).

1.

Solis presents two issues: whet her “transporting” aliens
wthin the United States is an “alien snuggling offense” for
pur poses of the Quideline at issue; and whether, in the |ight of
Apprendi v. New Jersey, 530 U. S. 466 (2000), his sentence viol ates
due process. A district court’s interpretation of the Sentencing
Guidelines is reviewed de novo. E.g., United States v. Cervantes-
Nava, 281 F.3d 501, 506 (5th Cr.), cert. denied, 122 S. C. 2379
(2002)

A

Quidelines § 2L1.2(b)(1)(A)(vii), as anended in 2001,

provides: “If the defendant previously was deported ... after

a conviction for a felony that is ... an alien snuggling offense



commtted for profit, increase [offense level] by 16....7
(Enphasis added.) Unlike other prior convictions for which the
enhancenent is applied under subpart (b)(1l), such as “a drug
trafficking offense” or “a firearns offense”, “an alien snuggling
of fense” is not defined by the Guideline. See U S S. G § 2L1. 2,
cnt. n.1 (B)(iii), (v) (2001).

Under the pre-2001 version of 8§ 2L1.2(b)(1)(A), the 16 |evel
enhancenent required the prior conviction to have been an
“aggravated felony”, as defined at 8 U.S.C. § 1101(a)(43)(N). See
US SG 8§ 2L1.2, cnt. n.1 (2000). That statutory definition
i ncl udes “an of fense describedin ... [8 US. C 8§ 1324(a)](1)(A) or
(2) ... (relating to alien snmuggling)”. 8 U S.C. 8§ 1101(a)(43)(N)
(enphasi s added).

Again, Solis’ prior conviction was for transporting illegal
aliens for profit in violation of 8 U S . C 8§ 1324(a)(1)(A(ii).
Qur court has not held that such transportation is an alien
smuggl i ng of fense; we have noted, however, that it is related to
alien snmuggling. See United States v. Monjaras- Castaneda, 190 F. 3d
326 (5th Gir. 1999), cert. denied, 528 U.S. 1194 (2000).

Solis cont ends: (D t he pl ai n | anguage of §
2L1.2(b) (1) (A (vii) does not include “transporting” offenses; (2)
Monj ar as- Cast aneda does  not support the conclusion that
“transporting” is “alien snuggling”; (3) “smuggl ing” and

“transporting” are distinguished el sewhere in the guidelines and



statutes; and (4) pursuant to the rule of lenity, any anbiguity in
t he Guidelines nust be resolved in his favor.
1

I n determ ni ng whether “an alien snuggling offense”, as used
inthe Guideline, enconpasses transporting aliens within the United
States, the words of the Cuideline are, of course, accorded their
ordinary (plain) neaning. E.g., United States v. Lyckman, 235 F. 3d
234, 238 (5th Cir. 2000), cert. denied, 532 U S. 986 (2001). No
authority need be cited for the rule that such plain neaning
controls, unless it |eads to an absurd result.

Black’s Law Dictionary defines “snuggling” as “the crine of
inporting or exporting illegal articles”. BLAK s LAWD CTIONARY 1394
(7th ed. 1999). Webster’s N nth New Collegiate Dictionary
simlarly defines the term but, it also offers another definition:
“to convey or introduce surreptitiously”. VWEBSTER S NINTH NEw
CoLLEG ATE DictioNnary 1114 (11990). In short, the plain neaning of
“smuggling” is not limted to “inporting” and “exporting”.

This is particularly true in the context of “alien snuggling”.
Monj ar as- Cast aneda st at ed: “The phrase ‘relating to alien
smuggling’ [in 8 USC 8§ 1101(a)(43)(N)] does describe the
offenses in 8 1324(a). All involve the transportation, novenent,
and hiding of aliens into and within the United States”. 190 F. 3d

at 330 (enphasis added). Accordingly, “an alien snuggling of fense”



as used in the GQuideline includes transporting aliens within the
United States.

Solis maintains, however, that Monjaras-Castaneda does not
support treating “transporting aliens” as “an alien smuggling
of fense”. There, under the pre-2001 version of the Quidelines,
def endant contested a sentence enhancenent due to a previous
conviction for transportation of aliens. He contended that the
parenthetical in the applicable definition in 8§ 1101(a)(43)(N) —
“relating to alien snuggling” —limted the scope of an aggravated
felony under 8 1324(a)(1)(A) or (2) to those that relate to alien
smuggling. As noted, our court stated that the parenthetical was
meant to be descriptive of the general content of 8§ 1324(a)(1)(A)
and (2), not alimtation on the offenses described in them 190
F.3d at 331. Because the transportation of aliens was related to
al i en snuggling, our court held the enhancenent was proper. Id. at
330.

Agai n, Monjaras-Castaneda conpels the conclusion that,
pursuant to the plain neaning of the Qi deline at issue,
“transporting aliens” is an “alien snmuggling offense” for purposes
of the Guideline. Restated, the Guideline includes Solis’ prior
“transporting” conviction.

In holding that the plain neaning controls, we reject Solis’
reliance on the use of the term “snuggling” in other guidelines.

Sections 2L1.1(b)(1), (2) inpose enhancenents “[i]f the offense



i nvol ved the snuggling, transporting, or harboring of ... aliens”.
Solis contends that this section, imediately precedi ng the one at
I ssue, § 2L1. 2, denonstrates that “transporting” is not
“smuggl i ng”.

As noted, we disagree. First, 8§ 2L1.1 does not speak of “an
alien snmuggling” offense, or of an “alien transporting” offense; it
speaks of “smuggling, transporting, or harboring ... aliens”. See
US S G 8§ 2L1.1(b)(2). Second, the CGuideline at issue, 8§ 2L1.2,
does not even nention “transporting” or “harboring” aliens,
al t hough such conduct equates with “snuggling” aliens; instead, it
speaks only in general of “an alien snuggling offense”, not the
“of fense of alien snuggling”. See U S.S.G 8 2L1.2 (b)(1)(A (vii).
This is the point brought honme by our court’s decision in Mnjaras-
Cast aneda.

Notwi t hst andi ng our holding that the plain nmeaning of the

Qui deline controls, we note that Solis cites 8 U S.C 8

1227(a)(1)(E)(i) for the contention that “transporting” is not a

smuggl i ng of fense. Section 1227(a)(1l) establishes classes of
al i ens renovabl e upon order of the Attorney CGeneral. One of these
classes is defined in subsection (E), “snuggling”. The statute
allows the deportation of aliens who “knowingly ... encouraged

i nduced, assisted, abetted, or aided any other alien to enter or
try to enter the United States in violation of law'. 8 U S. C 8§

1227(a) (1) (E) (2002) (enphasis added). See also 8 U . S.C. § 1182



(a)(6)(E)(i) (defining alien “snugglers” who are not eligible for
Vi sas).

Concerning Solis’ references to other guidelines and st at utes,
t he Governnent responds that those references are not as persuasive
as the language inthe earlier-referenced 8 U.S.C. 8§ 1324(a)(1)(A).
As di scussed, the pre-amendnent 8§ 2L1.2, through the definitionin
8 USC & 1101(a)(43)(N, referenced 8§ 1324(a)(1)(A when
describing offenses “related to alien snmuggling”. (Again, Solis’
prior “transporting” conviction was pursuant to 8 USC 8§
1324(a) (1) (A (ii).)

Section 1324(a)(1)(A) proscribes bringing aliens into the

United States, as well as transporting them once here. The
Government notes that the word “snuggling” is not used in 8§
1324(a) (1) (A). Therefore, it contends, each of the various

offenses listed in that subpart —bringing to, transporting, etc.
—is “an alien snmuggling of fenses” for purposes of the CGuideline at
issue —8 2L1.2(b)(1)(A(vii). W agree.

O her circuits have held that 8 1324(a)(1)(A) defines a
general class of alien snuggling offenses. United States v.
Sanchez-Vargas, 878 F.2d 1163, 1169 (9th Gr. 1989), held all of
t he of fenses enunerated in § 1324(a)(1)(A) are snmuggling of fenses.
(“8 1324(a) (1) now presents a single conprehensive ‘definition’ of

the federal crinme of alien snmuggling”). See also United States v.



Sal as- Mendoza, 237 F.3d 1246, 1247 (10th Cr. 2001) (adopting N nth
Circuit’s | anguage).
2.

Solis urges that, to the extent there is anbiguity, the rule
of lenity should be applied. See, e.g., United States .
Granderson, 511 U S. 39, 54 (1994). There is no anbiguity.

B

As noted, Solis was convicted of illegally reentering the
United States, in violation of 8 U S.C. § 1326. He contends that
his sentence pursuant to 8 U S.C. § 1326(b) (earlier deported after
fel ony conviction) violates due process because the prior felony
conviction is an el enent that was not alleged in the indictnment and
i ncreases his sentence above the statutory nmaxi num

Al mendarez-Torres v. United States, 523 U. S. 224 (1998), hel d,
however, that the enhanced penalties in 8 U S C § 1326(b) are
sentencing factors, not el enents of separate offenses. 523 U. S. at
235. Moreover, this does not violate due process. |d. at 247.

Solis acknow edges his claim is foreclosed by Al nendarez-
Torres. He presents it only to preserve possible Suprene Court
reviewin the light of Apprendi, 530 U. S. at 490 (hol ding that any
fact, wth the exception of a prior conviction, that increases a
sentence beyond the statutory maxi num®“nust be submtted to a jury,

and proved beyond a reasonabl e doubt”).



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



