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BOBBY EVETT; CHRI STI NA GEE; ANGELA CGEE, Individually and in
behal f of BRANDON GEE, a M nor,

Pl ai ntiffs-Appellees,

VERSUS

DETNTFF, ET AL,
Def endant s

KENT GRAHAM Nacogdoches County Sheriff; RAM MENDI CLA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

Bef ore DeMOSS and STEWART, Circuit Judges, and LITTLE, District
Judge.?
DeMOSS, Circuit Judge:

Plaintiff-Appell ee Bobby Evett ("Evett") filed a civil rights

action pursuant to 42 US.C 8§ 1983 against |aw enforcenent

The Honorable F. A Little, Jr., District Judge for the
Western District of Louisiana, sitting by designation.
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officers Kent Graham ("G ahant) and Ramro Mendiola ("Mendiola")

for unlawful arrest. Gahamand Mendiola filed notions for summary

j udgnent based upon qualified imunity, which the district court

denied as a matter of law. W affirmin part and reverse in part.
| . BACKGROUND & PROCEDURAL HI STORY

In August 2000, nenbers of the Deep East Texas Regional
Narcotics Trafficking Task Force ("Task Force"), a state and | ocal
funded task force conprised of officers of several |aw enforcenent
agenci es, obtai ned and executed a search and arrest warrant at the
home of Angela and Richard Cee, Sr. ("Cee premses”"). As a result
of the search, a large nunber of weapons and nethanphetanm ne
materials were found. Richard Gee, Sr. ("Gee, Sr."), and his son
Richard Gee, Jr. ("Cee, Jr."), were arrested for possession of a
control | ed substance.

On January 25, 2001, nore than 20 nenbers of the Task Force
executed a second search and arrest warrant for the Gee prem ses
based on probabl e cause to believe that the Gees were continuing to
manuf act ure and sel |l net hanphetam ne. Anong the officers executing
the warrant were Sergeant Grahamand Li eut enant Mendi ol a, both from
t he Nacogdoches County Sheriff's Departnment. G aham and Mendi ol a
were Task Force supervisors. Mendiola was the senior supervisor
during the execution of this warrant. At the tinme of the raid
there were 14 non-law enforcenent persons present at the GCee

prem ses. Anpbng those present were CGee, Sr. and his wfe Angela



Cee; his son, Cee, Jr. and his girlfriend Tonya Jones, and their
daught er Chel sea Gee; his son Brandon Gee; his daughter Christina
Cee and her common | aw husband, Evett, and child Calley Evett; and
a famly friend, Angela Giffin ("Giffin").

Upon arriving at the Gee prem ses, nenbers of the Task Force
bust ed down the door with a battering ram yelled at the occupants
of the house to get down and kept their weapons ained at the
occupants until the prem ses was secured. Qutside of the house,
officers detained Evett and Brandon Gee at gun point as other
officers secured the garage area. The raid |lasted nore than one
hour and resulted in the arrest of Gee, Sr., CGee, Jr., Evett, and
Giffin. There was no warrant for Evett's arrest, and ultimately
no charges were filed agai nst him

Evett filed a civil rights conplaint pursuant to 42 U S.C. 8§
1983 agai nst G-ahamand Medi ol a, anong others, for unlawful arrest.
In his conplaint, Evett alleged that he and others were
"terrorized" by law enforcenent officers, anong whom were G aham
and Mendiola, who were conducting a raid on the premn ses.
According to Evett, Mendiola was "the officer in charge" and was
responsible for the supervision of all of the officers who
participated in the raid. Evett asserted that G aham nade the
decision to arrest him for possession of a controlled substance
with Mendiola' s approval. Evett alleged that there were no
outstanding warrants for his arrest and that G aham and Mendi ol a
did not have probable cause to arrest him
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Graham and Mendiola pleaded qualified immunity as an
affirmative defense in their answer to Evett's conplaint. The
district court ordered limted discovery on the facts relevant to
the affirmative defense of qualified inmmunity. Subsequent | vy,
Grahamand Mendiola filed a notion for sunmmary judgnent based upon
qualified i munity.

In reviewing the evidence submtted by both parties on the
i ssue of whether G aham had probable cause to arrest Evett, the
district court noted that Gaham submtted an affidavit and
deposition testinony that drug residue and paraphernalia were
| ocated on the seat of Giffin's truck and that G aham received
information that Evett had ridden in the truck with Giffin. The
district court further noted that based on this information and t he
fact that both Giffin and Evett were at a "high-traffic
cl andesti ne net hanphetam ne | ab, " G ahamtestifiedthat he believed
that Evett was aware of the contraband in the truck and made the
decision to arrest him

According to the district court, however, Evett adduced
evidence that he was told he would not be arrested unless there
exi sted an outstanding warrant for his arrest. |In addition, the
court noted that Evett pointed to the testinony of Christina Gee to
suggest that his arrest was not based on probabl e cause, but rather
to "provide the proverbial slap in his father-in-laws face."
According to the district court, "[r]ather than investigate and
verify the accusation, Sergeant G ahamnade remarks in the house to
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the effect of '"How is Daddy going to feel now? W're taking the
daughter's husband.'" Further, the district court noted that the
evidence showed that G aham arrested Evett after acting upon
i nformation he received "froman unsubstantiated source" who said
Evett had ridden with Giffin in her truck where the contraband was
f ound. However, according to the district court, the evidence
i ndi cated Evett told officers at the scene that he had never ridden
in Giffin's truck.

The district court found that Evett's version of events was
supported by the deposition testinony of officer Barry Vance
("Vance"), another | aw enforcenent officer who participated in the
raid. Vance, who is a nenber of the Lufkin Police Departnent,
testified that he had searched Giffin's truck and questi oned her,
and that she told hi mshe had cone to the Gee prem ses by hersel f.
Vance testified that he believed Giffin was being truthful wth
hi m Vance also testified that he found nethanphetam ne and a
hypodermc needle on the seat of Giffin's truck, but the
hypodermic needle was in a closed opaque plastic nakeup bag
belonging to Giffin. The district court found that Vance had
"conveyed this information to Sergeant Gcaham " The district court
further noted that Gcaham stated in his deposition that Evett was
released fromjail the day after his arrest "for |ack of probable
cause because of the makeup bag," but that he could not renenber
whet her Vance even tal ked to hi mabout Giffin, or whether he knew
about the nmakeup bag, before Evett's arrest.
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Based on the evidence, the district court concl uded:

Viewing the facts in alight nost favorable to Plaintiff

and assum ng arguendo that Sergeant G aham | acked

probable cause to arrest Plaintiff Evett, the Court

finds, for purposes of this notion, that Sergeant G aham

i ndeed violated Evett's constitutional right. The |aw

could not be nore clear that an individual has a clearly

established right to be free from unlawful arrest.

Therefore, the question remaining in this analysis is

whet her Defendant's conduct was objectively reasonable

for qualified imunity purposes. The Court presunes that

def endants' facts are objectively reasonabl e unless all

reasonable officials in the defendants' circunstances

woul d have then known that the defendants' conduct

violated [Plaintiff Evett's] constitutional right.
The district court found that G aham s acti ons were not objectively
reasonable. The court noted that "other reasonable officials in
Sergeant Grahamlis circunstances believed, at the tinme of the
arrest, that he |acked probable cause to nmake an arrest." The
court exam ned the paraneters of probable cause, defining it as
having "reasonably trustworthy information that would cause a
prudent person to believe that the suspect had commtted or was
commtting a crinme." The court pointed out that G aham had based
his belief that Evett knew about the drug paraphernalia in
Giffin's truck on information received from an officer whose
identity he could not renenber, and that Graham admtted that he
did not know "[w] hether | could prove it in a court of law " but
had a "feeling" that Evett knew about the contraband. The district
court determned that G aham should have investigated further
Evett's connection wth theitens in Giffin's truck, finding that

if G aham had done so, he would have | earned from Vance, who had



questioned Giffin and searched her truck, that: (1) Giffin denied
that Evett had been in her truck; (2) Vance believed that Giffin
was telling the truth; and (3) the hypoderm c needl e was inside a
cl osed makeup bag in Giffin's truck.

Furthernore, the district court found that G aham was not
forced to make a "split-second decision" to arrest Evett. The
court noted that the raid "lasted over an hour," giving G aham
"plenty of tinme" to investigate further before making the arrest.
The district court concluded that G aham | acked probabl e cause to
arrest Evett and deened Grahami s failure to further investigate the
facts related to Evett's connection with the controlled substance
in Giffin's car to be objectively unreasonable. Consequently, the
district court held that G ahamwas not entitled to the defense of
qualified inmmunity as a matter of |law on Evett's claimof unlawf ul
arrest.

The district court then examned Evett's clains against
Mendiola in his capacity as Gahanmls supervisor. The district
court concluded that Evett had "little difficulty in establishing
t he exi stence of the causal connection between Def endant Mendi ol a,
Sergeant Graham and the alleged unlawful arrest of Plaintiff
Evett." The district court found that Evett had adduced suffi cient
evidence to support the followng allegations wth regard to
Mendi ol a: (1) Mendiola was the highest-ranking officer at the
scene of the raid, and the decisions made at the scene "were
ultimately approved by hinf; (2) Gaham told Mendiola about his
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decision to arrest Evett; and (3) Mendi ol a approved the decisionto
arrest Evett, based on the information that he received from
G aham

Havi ng found that Evett established the causal connection from
his arrest by Gahamto Mendiola, the district court reasoned that
"[t] he question then becones did Def endant Mendi ol a, by action or
i naction, act with deliberate indifference regarding the violation
of Evett's constitutional rights.” The district court answered
that question in the affirmative, finding that Evett had presented
evi dence that Mendiola, "by acting as overall supervisor at the
scene, personally took part in the events |l eading up to the arrest
of Evett." The court further found that "the record is devoid of
evi dence" that Mendi ol a questioned other officers at the scene who
had searched the truck or talked to Giffin. Rather, the district
court noted, Mendiola admtted in his deposition that he approved
Evett's arrest based only upon the information that he received
from G aham The district court, therefore, concl uded:

Qualified imunity is only available to Lieutenant

Mendiola if all reasonable officers in his position would

not have realized that the actions taken by Defendant

Graham violated Evett's constitutional rights. The

summary judgnent evidence shows that other officers

possessed information that called into question the

actions of Sergeant Graham The Court finds Lieutenant

Mendi ol @' s actions, and inaction under the circunstances

presented, to be deliberately indifferent to the rights

of Evett and objectively unreasonable so as to deny him

the protection of qualified i nmunity.

Consequently, the district court denied sunmary judgnent to

Graham and Mendiola on Evett's unlawful arrest claim concl uding
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that they were not entitled to the defense of qualified imunity as
a matter of |aw Graham and Mendiola filed a tinely notice of
interlocutory appeal.
1. DI SCUSSI ON

Before we can consider the issues of whether G aham and
Mendiola are entitled to qualified imunity, we nust determ ne
whet her this Court has jurisdictionover this interlocutory appeal.
The district court's order denied Gaham s and Mendiola's notions
for summary judgnment based on qualified inmunity "as a matter of
law.” A denial of a notion for summary judgnent on the basis of
qualified imunity is subject tointerlocutory appeal if the deni al
i s based upon a question of law. Kinney v. Waver, 301 F.3d 253,
262 (5th Gr. 2002). This Court, however, does not have
jurisdiction to review the district court's determ nation that
sufficient evidence existed to create a question of fact wth
respect to a material issue. Lenmoine v. New Horizons Ranch and
Center, Inc., 174 F.3d 629, 633-34 (5th Cr. 1999). Neverthel ess,
the district court's determnation that it cannot grant summary
j udgnent because genui ne i ssues of fact exi st does not necessarily
deprive this Court of jurisdiction. Colston v. Barnhart, 146 F.3d
282, 284 (5th Cr. 1998). This Court may review the district
court's conclusion that those disputed issues are material to the
issue of qualified imunity. Lenbine, 174 F.3d at 634. This Court

does not apply the standards of Rule 56(c) of the Federal Rules of



Cvil Procedure in this review, "because we do not determ ne
whet her the record establishes genuine factual issues.” Kinney,
301 F.3d at 262. "[Qur reviewof the district court's concl usions
as to the materiality of the identified fact issues, a |egal
determ nation, is de novo." Lenoine, 174 F.3d at 634.

Evett alleges that the officers arrested hi mw t hout a warrant
and wi t hout probabl e cause. G ahamand Mendi ol a do not dispute the
district court's factual findings, but, rather, they chall enged the
materiality of those findings to the district court's ruling that
they are not entitled to qualified imunity as a matter of | aw.
They argue that, based on the facts actually known to G aham and
conveyed t o Mendi ol a by G aham both officers had probabl e cause to
arrest Evett, and both officers acted in an objectively reasonabl e
manner in deciding to arrest Evett. G ahamand Mendi ol a al so argue
that the district court should not have based its ruling on the
facts known to other officers present at the raid, but not actually
known to Graham and Mendiola at the tine of the arrest. They take
issue with the district court's failure to consider that the scene
of the raid was chaotic, but do not dispute the district court's
finding that the raid lasted over an hour, or the court's
conclusion that G ahamhad tine to investigate the facts further.

W find that a review of the existence of probable cause to
arrest Evett, and the objective reasonabl eness of the actions and

i nacti ons of Graham and Mendiola in making that arrest, does not
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necessitate a determnation of disputed factual issues in this
case. This Court, therefore, has jurisdiction to review the
district court's denial of summary judgnent. Specifically, this
Court has jurisdictionto determne the materiality of the facts on
whi ch the district court based its determ nation that G aham| acked
probabl e cause, given the facts actually known to G aham at the
monment of the arrest. This Court also has jurisdiction to review
the district court's finding that both G aham and Mendiola had a
duty to investigate the facts nore fully prior to Evett's arrest,
as a matter of law. This Court, furthernore, may reviewthe facts
that the district court determ ned woul d have been di scovered upon
further investigation, and deci de whet her those facts are materi al
to the determnation of probable cause and obj ecti ve
r easonabl eness.

A. VWhether Gahamis entitled to qualified inmmunity as a matter of
I aw.

Governnent officials acting wthin their discretionary
authority are immune fromcivil damages if their conduct does not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known. Mendenhall v. Riser,
213 F.3d 226, 230 (5th Cr. 2000). This Court conducts a
bi furcated analysis to assess whether a defendant is entitled to
qualified immunity. Harper v. Harris County, Tex., 21 F.3d 597
600 (5th Gr. 1994). First, the plaintiff nust allege the

violation of a clearly established right. Here, Evett alleges a
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violation of his Fourth Amendnent guarantee agai nst unreasonabl e
searches and seizures resulting froma warrantless arrest w thout
probabl e cause, which inplicates the clearly established
constitutional right. Mngieri v. difton, 29 F. 3d 1012, 1016 (5th
Cir. 1994). Second, the actions of the officer nust be objectively
reasonable wunder the «circunstances, such that a reasonably
conpetent officer would not have known his actions violated then-
existing clearly established law. Id. The question of whether an
of ficial's conduct was objectively reasonable is a question of |aw,
to be decided by this Court. Id.

The district court based its holding that G aham |acked
probabl e cause to arrest Evett and that Grahanmis actions were not
obj ectively reasonabl e on the findings of material fact that G aham
did not further investigate Evett's connection with the itens in
Giffin's truck. The district court determned that the
informati on that Vance possessed was material, on the grounds that
Evett was rel eased fromdetention the next day, the point at which
Grahamadm ts being certain that he was tol d about the nmakeup bag.
In addition, Evett was not charged with a crinme, and G aham
admtted "with the benefit of hindsight" that he probably woul d not
have arrested Evett had he not been so busy at the scene of the
raid. Finally, the district court found it significant that the
raid |lasted nore than one hour, giving G aham"plenty of time" to

i nvestigate further before nmaking the arrest.
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"Probabl e cause exi sts when the facts and circunstances wthin
the arresting officer's personal know edge, or of which he has
reasonably trustworthy information, are sufficient to occasion a
person of reasonable prudence to believe an offense has been
commtted."” Bigford v. Taylor, 834 F. 2d 1213, 1218 (5th G r. 1988)
(internal quotation marks omtted). Probable cause is determ ned
on the basis of facts available to the officer at the time of the
arrest, and an officer may be shielded fromliability even if he
"reasonably but mstakenly conclude[s] that probable cause is
present." Mangieri, 29 F.3d at 1017 (internal quotation marks and
citation omtted). Furthernore, probable cause may be supported by
the <collective knowl edge of J|law enforcenent personnel who
comuni cate with each other prior to the arrest. United States v.
Cl ark, 559 F.2d 420, 424 (5th Gr. 1977). W nust stress, however,
that while | aw enforcenent personnel "may rely on the totality of
facts available to themin establishing probable cause, they al so
may not disregard facts tending to dissipate probable cause.”
Bigford, 834 F.2d at 1218.

Having reviewed the record in this case, we agree wth the
district court that Graham | acked probable cause to arrest Evett.
O ficers acting reasonably and prudently, based on all of the
avai l able information at the tine of the arrest, would not have
arrested Evett without further investigation. As already noted,

the district court's factual findings in this case are not disputed
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by the parties. The court found that G aham had i nformation from
an "unsubstanti ated source,"” another officer participating in the
raid, who told himthat Evett had ridden in Giffin's truck where
contraband was found. This information was all G ahamhad to form
a "feeling" that Evett knew about, and had sonething to do wth,
the drug paraphernaliain Giffin's truck. Viewi ng the evidence in
a light nost favorable to Evett, we find that such a "feeling"
based on the limted information that Grahamhad, is not enough to
create probable cause to nake an arrest. Therefore, Evett's
constitutional rights were viol ated.

We nmust now consi der whet her Graham s acti ons were objectively
reasonabl e under the circunstances. W note that "the probable
cause standards for reasonabl eness differ fromthose for qualified
immunity." Wren v. Towe, 130 F.3d 1154, 1160 (5th Cr. 1997). 1In
this part of the analysis, we are no | onger concerned with the fact
that there was no probabl e cause for Evett's arrest. That m stake
al one cannot open Gahamto liability. "Law enforcenent officers
are only human, and these m stakes al one do not open officers to
personal liability." 1d. at 1159. Rat her, we nust | ook to the
facts to determne whether a reasonably conpetent officer in
Graham s position could reasonably have thought his actions to be
consistent with the rights he is alleged to have violated. 1d.

We agree with the district court that under the circunstances

of this case, Gahamis not entitled to qualified immunity. First,
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this is not a situation in which we nust be concerned wi th second-
guessing an officer's decision that was required to be nmade in a
split second. As the district court noted, both parties agree that
the raid | asted over an hour.

Second, as al ready di scussed, the only i nformation that G aham
had concerning Evett was froman unidentified officer who told him
that Evett arrived at the scene with Giffin. G aham had nothing
further to support his "feeling" that Evett knew about or had
anything to do wth the drug paraphernalia in the truck
Nevert hel ess, based solely on that information, G aham arrested
Evett.

We cannot concl ude that based on such m nuscul e information in
an unhurried setting such as in this case, that arresting Evett was
obj ectively reasonable. As the district court stressed, a
reasonabl e officer woul d have investigated further. Gahameasily
coul d have sought out O ficer Vance who had questioned Giffin and
searched her truck. Had Grahamdone so, he woul d have | earned t hat
Giffin told Vance that Evett had not ridden in her truck, that
Vance believed Giffinwas telling the truth about Evett not having
been in the truck, and that the hypoderm c needle was in a cl osed
opaque plastic nmakeup bag belonging to Giffin. Therefore, we
affirmthe district court and hold that G ahamis not entitled to
qualified imunity as a matter of |aw.

B. Wiether Mendiola is entitled to qualified imunity as a matter
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of |aw.

The i ssue of whether a supervisor may be held |iable under 42
U S. C 8 1983 requires a separate anal ysis than that applied above.
Section 1983 does not create vicarious or respondeat superior
liability. Mnell v. New York Cty Dep't of Soc. Servs., 436 U. S.
658, 691 (1978); Thonpkins v. Belt, 828 F.2d 298, 303-04 (5th Grr.
1987) . Rather, a plaintiff nust show either the supervisor
personally was involved in the constitutional violation or that
there is a "sufficient causal connection" between the supervisor's
conduct and the constitutional violation. Thonpkins, 828 F.2d at
304; see also Southard v. Texas Bd. of Crimnal Justice, 114 F.3d
539, 550 (5th Gr. 1997) ("[T]he m sconduct of the subordi nate nust
be affirmatively linked to the action or inaction of the
supervisor."). A supervisory official is held to a standard of
"del i berate indifference,” which requires proof that the supervisor
"di sregarded a known or obvious consequence of his action."
Sout hard, 114 F.3d at 551 (internal quotation marks omtted). A
supervisor will not be held liable for unintentional oversights.
| d.

Wth regard to Evett's clai magainst Mendiola in his capacity
as supervisor, the district court based its denial of sumary
judgnent on the findings of material facts that Mendiola was the

hi ghest -ranking officer at the raid; that G ahamtold Mendi ol a he
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was going to arrest Evett; and that Mendi ol a approved the arrest,
based on the information that he received from G aham The
district court also found that Mendi ol a personally took part in the
events that led to the arrest of Evett by acting as overall
supervi sor. As a result, the district court concluded that
Mendi ol a had acted with deliberate indifference concerning Evett's
constitutional rights because Mendiola did not question other
officers who were involved in searching Giffin's truck or
gquestioning her, and that those officers "possessed information
that called into question the actions of Sergeant G aham"”

We cannot agree with the district court's conclusion that
Mendiola is not entitled to qualified inmunity. The district court
found that "the evidence does not show that Defendant Mendiol a
personal ly participated in the execution of the search warrant."
The district court also found that "G ahamtestified that he, and
not Lieutenant Mendiola, remained the officer in charge of the raid
and made the decision to arrest Evett." The court further found
t hat al t hough Mendi ol a was appr ai sed of Graham s decision to arrest
Evett, G aham s conversation with Mendi ol a about this decision "was
not detailed and, in fact, very brief."

We believe that, based on the facts of this case, requiring
Mendi ol a, as the supervising officer at the scene of the raid, to
personally seek out al | available information from all

participating |aw enforcenent officers before approving an arrest
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woul d not have been practicable. As a result, we find that
Mendiola did not act with deliberate indifference by ultinmately
giving his approval of Evett's arrest. As noted above, Mendiola
cannot be held liable for unintentional oversights; particularly
when the evidence indicates Mendiola could not have consciously
believed his actions, based on the information nmade available to
him would lead to a violation of Evett's constitutional rights.
We, therefore, reverse the district court and hold that Mendiola is
entitled to qualified imunity as a matter of |aw
CONCLUSI ON

Based on the foregoing, we AFFIRMthe district court astoits
ruling that Gaham is not entitled to qualified imunity as a
matter of law. We, however, REVERSE the district court as to its
ruling that Mendiola was not entitled to qualified imunity as a
matter of |aw. Mendiola, as a supervisor, did not act wth
deliberate indifference to Evett's constitutionally protected
rights.
AFFIRVED in part, and REVERSED in part, and REMANDED for further
proceedi ngs consistent with this opinion.

Judge Stewart joins in the judgnent only.
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