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DeMOSS, Circuit Judge.

On May 1, 2001, Appell ant Frank Brooks (“Brooks”) brought suit
agai nst Appel | ee Raynond Dugat Conpany L C, (“Dugat”), claimng a
cause of action for mai ntenance and cure under the General Maritine

Law for a slip and fall he suffered on the MV Anmanda on June 2,

! District Judge of the Western District of Louisiana,
sitting by designation.



1998. Brooks had filed a simlar suit, including a claim for
mai nt enance and cure, agai nst Dugat in May of 2000 but voluntarily
moved to dismss all of his clainms with prejudice. The operative
facts and mai ntenance and cure causes of action are the sane in
both suits.

On January 15, 2002, Dugat filed a Mdtion for Summary Judgnment
inthe instant suit. Dugat clained that Brooks’ s instant suit was
barred by claimand issue preclusion or alternatively that Dugat
was not the enpl oyer of Brooks when he was injured. Brooks opposed
the notion contending that claim and issue preclusion were
i napplicable and that Dugat was his enpl oyer when he was i njured.

On March 4, 2002, the United States District Court for the
Southern District of Texas granted Dugat’s Mtion for Summary
Judgnent and found that Brooks's claim was barred by claim
preclusion. The court did not address issue preclusion or whether
Dugat was Brooks’s enployer at the tine of the injury. Brooks now
appeal s the granting of summary judgnent.

W review a district court’s grant of summary judgnent de
novo. Young v. Equifax Credit Info. Servs. Inc., 294 F.3d 631, 635
(5th Gr. 2002). Summary judgnent is appropriate only “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law” Fed. R GCv. P



56(c).

For clai mpreclusion to apply, the foll ow ng four requirenents
must be net: (1) the parties nust be identical in both suits; (2)
the prior judgnment nust have been rendered by a court of conpetent
jurisdiction; (3) there nust be a final judgnent on the nerits; and
(4) the sane cause of action nust be involved in both suits. U S.
v. Shanbaum 10 F.3d 305, 310 (5th Cr. 1994) (citation omtted).
| f these four requirenents are net, a party cannot raise a claimin
a later proceeding that was, or could have been, raised in the
prior proceeding. |Id.

All the requirenents are net in the instant suit. The first
and second requirenents are not disputed - the parties are
identical and the court that rendered the prior judgnent, which
coincidentally was the sane district court that decided the i nstant
summary judgnent notion, was a court of conpetent jurisdiction.

The third requirenent, that there be a final judgnent on the
merits in the prior proceeding, is also net. A dismssal with
prejudice is a final judgnent on the nerits. Schwarz v. Foll oder,
767 F.2d 125, 129-130 (5th Cr. 1985).

The fourth requirenent, that the sane cause of action is
involved in both suits, is also net. To determ ne whether the two
suits involve the sane cause of action, this Court applies the
transactional test and asks whether the two suits involve the sane

nucl eus of operative facts. Agrilectric Power Partners, Ltd., v.



Ceneral Elec. Co., 20 F.3d 663, 665 (5th Cr. 1994). Both the
instant suit and prior suit involve the exact sane facts.

Even though these four requirenents are net, the present
appeal focuses on the application of <claim preclusion to a
mai nt enance and cure claim The fact that a mmi ntenance and cure
claimis invol ved, however, does not affect the instant suit.

The right to mai ntenance and cure is ongoing and serial suits
may be brought to collect maintenance and cure paynents as they
cone due. Pelottov. L & NTow ng Co., 604 F.2d 396, 398 (5th Cr
1979). A seanman cannot be denied the right to sue for nmintenance
and cure before such a clai mhas accrued. Cooper v. Di anond M Co.,
799 F.2d 176, 179 (5th G r. 1986). Nonethel ess, claimpreclusion
still applies to admralty proceedings, including clains for
mai nt enance and cure. Pelotto, 604 F.2d at 401.

In Pelotto v. L & N Towing Co., the plaintiff brought an
admralty action but did not initially include a claim for
mai nt enance and cure. |d. at 398. The plaintiff |ater asserted a
claimfor maintenance and cure, but that issue was never addressed
because the defendants agreed to pay nmi ntenance and cure cl ains
incurred by the plaintiff for a certain period of tine. ld. at
399. The plaintiff did pursue his other clainms against the
defendants and ultimately prevail ed. | d. When the defendants
st opped naki ng nmai ntenance and cure paynents, the plaintiff then

brought a maintenance and cure claim | d. The district court



granted summary judgnent against the plaintiff on the grounds of
res judicata or claimpreclusion. Id. at 400. This Court reversed
the district court and held that the plaintiff’s failure to claim
mai ntenance and cure in his initial suit did not bar the
plaintiff’s later action for maintenance and cure. ld. at 402
This Court explained that even if the plaintiff brought his
mai nt enance and cure claimin the initial suit, there would stil
be no bar to bringing the maintenance and cure claimin the later
suit because, and contrary to the instant suit, no determ nation
had ever been entered that the defendants were not required to pay
mai nt enance and cure in the first instance. |d. at 401-02. This
Court, however, also stated that if the plaintiff had clained
mai nt enance and cure in his initial suit and an “identifiable
finding” had been made fixing the maxi num cure, res judicata or
claim preclusion would bar the plaintiff’s subsequent claimthat
was outside of the fixed maxi mumcure. |d. at 402 n.12.

We agree wth the district court’s determnation in this suit
that the logical conclusion drawn fromFifth Grcuit precedent is
that, if a finding has been made that the plaintiff is not due
mai nt enance and cure, then <claim preclusion would bar al
subsequent clains for maintenance and cure. Brooks’s di sm ssal
wth prejudice was tantanont to a judicial determnation of his
non-entitlenment to mai ntenance and cure arising out of his slip and

fall on June 2, 1998. See Schwarz, 767 F.2d at 129-30. Thus



because a plaintiff nust be entitled to mai ntenance and cure before
any recovery can be obtained, the district court correctly
di sm ssed Brooks’'s second mmintenance and cure suit. To hold
otherwi se, would result in claim preclusion never applying to
mai nt enance and cure clains. Therefore, before any recovery for
mai nt enance and cure can be had, a plaintiff nust be entitled to it
and in order to be entitled to maintenance and cure a plaintiff
cannot have previously asserted a nmai ntenance and cure clai mthat
was di sm ssed with prejudice. Accordingly, we affirmthe district
court’s granting of summary judgnent for the reasons articul ated by
the district court.
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