IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40108

UNI TED STATES OF AMERI CA
Pl aintiff-Appellee

| NOCENCI O GARCI A- GUERRERO

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 2, 2002
Before KING Chief Judge, and JOLLY and H G NBOTHAM G rcuit
Judges.
KING Chief Judge:
On Septenber 18, 2001, Defendant |nocencio Garcia-Querrero
(“Garcia”) pled guilty without a plea agreenent to three counts of
know ngly and recklessly transporting an undocunented alien for

purposes of financial gain in violation of 8 US C. § 1324, (On

January 2, 2002, the district court sentenced Garcia to forty-eight



nont hs of inprisonnent on each count (to run concurrently).! To
arrive at the guideline sentencing range, the district court
enhanced Garcia’'s sentence under U S S .G 8§ 2L1.1(b)(5) for
reckl ess endangernent during the alien snuggling and under U. S. S. G
8§ 2L1.1(b)(6)(4) for the death of an alien resulting from the
smuggl i ng.

Garci a appeal s both enhancenents. On appeal, the discrete
i ssues before the court are thus whether the district court erred
in enhancing Garcia’s base offense |evel under U S. S G
8 2L1.1(b)(5) and under U. S.S.G 8§ 2L1.1(b)(6)(4). W find no
error.

FACTS AND PROCEDURAL HI STORY

On June 4, 2001, Garcia approached a group of nine
undocunented aliens in San Luis, Potosi, Mexico, and informed them
that he was their guide into the United States (to San Antoni o).
After taking a bus to Nuevo Laredo and purchasing a nmedi um bottle
of water and two cans of food each, nenbers of the group took

canoes across the Ro Gande River.?2 They entered the United

. He al so inposed a three-year term of supervised rel ease
for each count (to run concurrently) and inposed a speci al
assessnent fee of $300. No fine was inposed.

2 Menbers of the group told agents that Garcia
represented to themthat the length of the journey through the
brush woul d be only one day and that had they been aware of the
actual length of the journey, they would have purchased adequate
provi sions for thenselves in Nuevo Laredo. Although Garcia
initially told agents that he represented to the aliens that the
journey would be three days, in his appellate brief, he admts
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States at approximately 6:00 a.m on July 5, 2001. Once here

Garcia wal ked the group through the brush fromearly norning until
m dni ght at intervals of four-to-five hours with twenty-m nute rest
periods in between the intervals. The follow ng day, Garcia
commenced the walking ritual at approximately 7:00 a.m At
approximately 11: 00 a.m, Al nma Delia Sinon-Fernandez, a nenber of
the group, becane too ill to continue the trek with the group.?
Her uncle, Jainme Gonez-Arroyo, renained behind with her while the
ot her nenbers of the group continued the journey. At sone point
that afternoon, Sinon-Fernandez fell asleep and stopped breat hi ng.
Gonez- Arroyo sought help froma nearby ranch hand.

In the late afternoon on June 6, 2001, border patrol agents
fromthe Laredo South Station were notified by the ranch hand that
an undocunented fenale alien was in apparent distress at the La
Moca Ranch. \Wen agents and energency technicians arrived at the
ranch, they found the body of Sinon-Fernandez. As indicated by the
PSR, the autopsy found the sol e cause of her death to be “probabl e
heat stroke.”

The border patrol agents net with Gonez-Arroyo. 1In a search
of the surroundi ng area, they found t he ot her nenbers of the group,

whi ch consi st ed of seven addi ti onal undocunented ali ens and Garci a.

representing the length of the journey to be one full day through
t he brush.

3 As reflected in the record, the autopsy report
descri bes Si non-Fernandez as a 142-pound, nornal ly devel oped and
adequat el y nourished adult fenale.
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Two of the aliens in the group needed nedical attention, and
according to the probation officer at sentencing, were in the
hospital for two weeks recovering fromtheir injuries.?

In a sworn statenent to a border patrol agent, Garcia stated
that he was the only guide for the group, that he was guiding the
group to San Antonio for financial gain ($400 per alien), and that
he had transported aliens through South Texas on two prior
occasi ons.

The district court enhanced Garcia' s base offense |evel for
recklessly creating a substantial risk of death or serious bodily
injury to another person while transporting unlawful aliens into
the United States from a base offense level of fifteen to a base
of fense level of eighteen.® It found that while Garcia did not
“create” the sun and desert, the trafficking of illegal aliens
across South Texas to avoid detection requires noving the aliens in
“odd ways for the very purpose of commtting this crine,” and that

“taking these risks” increases the successful ness of the offense

4 The record reflects that these two aliens were both
adult males found by the energency personnel to be “severely
dehydrated,” show ng “acute signs of heat stroke,” and requiring
“rapid cooling neasures.” Both were imediately transported to a
hospital in Laredo.

5 US S.G 8§ 2L1.1(b)(5) provides for an increase in the
base offense | evel of two levels, but states that “if the
resulting offense level is less than | evel eighteen, increase to
| evel 18.”7 U.S. SENTENCING GU DELINES MANUAL, 8§ 2L1.1(b)(5)(2001).
Since a two-1evel enhancenent woul d have resulted in a base
of fense | evel of seventeen, the district court increased the base
of fense level to the mninmum | evel of eighteen as prescribed by
t he gui deli ne.



and ultimately creates “a situation just asking for —a di saster.”
The district court then enhanced Garcia's base of fense | evel eight
| evel s for the death of Sinon-Fernandez.
STANDARD OF REVI EW
This court reviews the application of the sentencing
gui delines de novo and reviews the district court’s findings of

fact for clear error. See United States v. Jefferson, 258 F.3d

405, 412 (5th CGr. 2001). Further, this court wll uphold a
sentence unless it was inposed in violation of law or as a result
of an incorrect application of the sentencing guidelines or it is
out si de the range of the applicable guideline and i s unreasonabl e.

See United States v. Garcia, 962 F.2d 479, 480-81 (5th Cr. 1992).

RECKLESS ENDANGERMENT AND DEATH ENHANCEMENTS

A US.S.G § 2L1.1(b)(5)

Garcia maintains that the district court erred in enhancing
hi s sentence under the reckl ess endangernment enhancenent because
(1) he did not engage in any conduct specifically nentioned in the
comentary to the alien snmuggling guideline, (2) he did not engage
in conduct simlar to the exanples of “reckless conduct” listed in
the applicable commentary to the alien snuggling guideline, and
(3) even if leading the group, on foot, through the South Texas
brush in June is reckless conduct simlar to that listed in the
gui del i ne commentary, he did not nake the aliens go on the journey

wth himand thus did not “creat[e] a substantial risk” wthin the



meani ng of the guideline. As a final argunent, on the day this

court heard oral argunent in this case, counsel for GGarcia

submtted to the court a Rule 28(j) letter arguing that Garcia did

not possess the requisite subjective intent for the enhancenent.
(1) “Reckless Conduct”

US S G 8 2L1.1(b)(5), found in the Cuideline section for
Smuggl i ng, Transporting, or Harboring Illegal Aliens, provides for
an enhancenent of the base offense |l evel “[i]f the offense invol ved
intentionally or recklessly creating a substantial risk of death or
serious bodily injury to another person.” U. S. SENTENCI NG GUI DELI NES
MaNUAL, 8 2L1.1(b)(5)(2001). Application Note 6 to the commentary
to the guideline provides that,

Reckl ess conduct to which the adjustnent fromsubsection

(b)(5) applies includes a w de variety of conduct (e.q.,

transporting persons in the trunk or engi ne conpart nment

d amda wWide @anjirgidatidly noe psages thntherded ety d amdo wide o e,
or harboring persons in a crowded, dangerous, or i nhumane condition

-)
Id. at cnt. 6.°
This court recently addressed U S.S.G § 2L1.1(b)(5). In

United States v. Cuyler, 298 F.3d 387 (5th Cr. 2002), the court

affirmed the district court’s application of the reckless

endanger nent enhancenent where the defendant pled gquilty to

6 “IComentary in the Guidelines Manual that interprets
or explains a guideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent with, or a
pl ai nly erroneous reading of, that guideline.” Stinson v. United
States, 508 U.S. 36, 38 (1993).




transporting undocunented aliens in his extended cab pickup truck
for financial gain. There, seven aliens were found riding in the
cab of the truck and four aliens were found |ying down in the bed
of the pickup truck. Id. at 388. This conduct was found to
constitute “reckl ess conduct” for purposes of the enhancenent even
though it was not specified in the comentary to the guideline.
Thus, while Garcia is correct that the commentary does not
expressly state that guiding a group of aliens through the South
Texas desert-like brush in June is “reckl ess conduct” to which the
adj ustnent applies, this argunent was squarely rejected by our
court in Cuyler.

Further supporting a finding that the enhancenent applies to
t he conduct at issue is the | anguage of the coomentary itself. The
comentary expressly states that the adjustnent applies to “a w de
variety of conduct.” The listed exanples of “reckless conduct” in
the commentary include situations that, for one reason or another,
pose inherently dangerous risks to the aliens being transported.
Wiile, as with Cuyler, nost of the cases discuss 8§ 2L1.1(b)(5) in
t he context of risky conduct related to vehicul ar transportati on of
illegal aliens, these cases in no way restrict “reckless conduct”
to conduct related to vehicular transportation. Further, while
this court has not had the opportunity to address the application
of 8§ 2L1.1(b)(5) to conduct simlar to that now before the court,
the Ninth Circuit recently upheld the application of § 2L1. 1(b)(5)
to a factual scenario simlar to that before the court. See United
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States v. Rodriguez-Cruz, 255 F.3d 1054 (9th GCr. 2001).

Def endants i n Rodriguez were gui des enpl oyed by alien snugglers to

transport, for financial gain, illegal aliens into the United
States via the nountains between Mexico and San D ego. ld. at
1056-57. The group of aliens was not well inforned regarding the

length of the journey or the weather conditions they would face
during the journey. |d. They | acked the proper food supplies and,
for the nost part, |acked insulated clothing. [d. An unexpected
snowst or m nade weat her conditions unbearable for the group. I|d.
The defendants ultinmately used an energency call box to request
energency assistance and remained at the scene for authorities.
The court of appeals upheld the district court’s application of
§ 2L1.1(b)(5), stating that,

W conclude that U S S.G § 2L1.1(b)(5) enconpasses
[ def endant s’ ] conduct of assisting alien snugglers.

t he nountains rise to an el evati on of over 4,000 feet and
contain rugged terrain that is riddled wth canyons,

streans, and other obstacles . . . The tenperature can
drop to as |low as 36 degrees at night, and there is the
potential for rain during that tinme of year. In addition

to possible severe weather, the government correctly
poi nted out the other dangers of such a journey: |ack of
food and water, the potential for injury, and the risk of
wat er - bor ne parasites or disease.

Id. at 1059. In this factually simlar case, we too are persuaded
to extend 8 2L1.1(b)(5) to the conduct at issue. W |ook at the
entire picture. Here, the PSR indicates that the tenperature on
June 5, 2001 reached 100 degrees and the tenperature on June 6,

2001 reached 105 degrees. Each of the aliens had only one bottle



of water (which was depl eted six hours after the journey began) and
two cans of food, and several aliens told border patrol agents that
t hey woul d have bought nore water and food had Garcia accurately
advi sed themof the length of the journey. The aliens requested,
and were deni ed, longer rest periods. The fact that one nenber of
the group died from*“probabl e heat stroke” and two others required
rat her extensive hospitalization underscores the dangerous nature
of the trek through the brush. W agree with the district court
that the conduct is covered by § 2L1.1(b)(5).
(2) Causation

Cuyler is also instructive to counter Garcia s argunent that
t he enhancenent is inproper here because Garcia did not cause or
create the substantial risk at issue. The district court correctly
concluded that the guideline use of the phrase “creating a
substantial risk” focuses on whet her the chosen manner of traveling
is “a very dangerous way to travel.” In Cuyler, the offense
conduct at issue — transporting unrestrained aliens in the bed of
a pickup truck — was central to the court’s inquiry. As to this
conduct, the court questioned whether this type of offense conduct
creates a substantial risk of death or serious bodily injury. In
so doing, it stated that,

[T]he issue is whether this particular offense
“Iintentionally or recklessly creat[ed] a substantial risk
of death or serious bodily injury to another person.”
The defendant transported illegal aliens for noney,
knowi ng that the persons involved were illegal aliens.
Al i ens who are unrestrained easily can be thrown fromthe
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bed of the pickup in the event of an accident or other
driving maneuver of the sort that is unavoidable in
hi ghway driving. The offense in this appeal neets the
requi rements of 8§ 2L1.1(b)(5).

Id. at 391. As found by the district court, when Garcia “stepp[ed]
up to the plate and [said] | will guide you through the hot South
Texas desert in the dead of summer,” he placed these individuals in
a substantially risky situation wthin the neaning of the
gui deline. Al though Garcia had no control over the conditions, he
was responsi ble —and was to recei ve conpensation for —gqui di ng
these individuals and thus “creat[ed]” the substantial risk within
the nmeaning of the guideline in the same way the defendants in
Cuyl er were responsi ble for “creating” the substantial risk there.

As stated, the guideline itself uses the phrase “creating a
subst anti al risk.” U. S. SENTENCI NG GUI DELI NES MANUAL,
8§ 2L1.1(b)(5)(2001) (enphasis added). However, Congress, through
the Illegal Immgration Reformand | mm grant Responsibility Act of
1996, Pub. L. 104-208, 110 Stat. 3009-566 (“IIRIRA"), directed the

Sentencing Commssion to allow for the inposition of an
appropriate sentencing enhancenent on a defendant who, in the
course of commtting an [alien snmuggling] offense . . . engages in
conduct that consciously or recklessly places another in serious
danger of death or serious bodily injury.” H R Cow. Rer. No.
104-863, at 580 (1996). A conparison of the House Conference
Report with the final version of Sentencing Guideline 8 2L1. 1(b)(5)

denonstrates that Congress intended courts to require a |ess
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stringent causal nexus between the defendant’s actions and the
substantial risk facing the aliens than that proposed by Garcia.
The court can glean from the Report that the defendant does not
have to manufacture the dangerous condition. Rat her, Garcia
engaged in conduct that placed the aliens in substantial risk of
death or serious bodily injury for enhancenent purposes when he
transported aliens through the hot South Texas brush in the heat of
the summer with i nadequate water and food.
(3) Intent

Finally, Garcia argues t hat the enhancenent under
8§ 2L1. 1(b)(5) is erroneous because he did not possess the requisite
subj ective intent. This argunent was not raised until oral
argunent in this court, and will not be addressed.

The district court did not clearly err in enhancing Garcia’s
sentence under 8§ 2L1.1(b)(5).

B. U S S.G § 2L1.1(b)(6)(4)

Garcia contends that the district court erred in enhancing his
base offense level eight levels for the death of Sinon-Fernandez
because he neither intended to cause her death nor caused her death
within the neaning of the guideline. The district court rejected
Garcia' s argunents, stating that it “ha[d] not the slightest doubt
at all that trudgi ng through the hot South Texas desert in June was
at |l east a cause of her death.” It further found that Garci a,

reckl essly created a substantial risk of death. | think
the lady died as a cause of the situation, that he | ed
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and —shepherded them through the —and | don’t have
the slightest doubt about that by any standard of

evidence . . . | don't think there’s any doubt at al
that this trek through the desert contributed to her
deat h.

US S G 82L1.1(b)(6)(4) provides that, “[i]f any person died
or sustained bodily injury, increase the offense | evel accordingto
the seriousness of the injury.” U. S. SENTENCI NG Ui DELI NES MANUAL,
8§ 2L1.1(b)(6)(2001). It then prescribes an eight-level increase in
t he base offense | evel for the death of an individual.

(1) Intent

Whil e this court has not addressed whether intent is required

for an enhancenent under 8§ 2L1.1(b)(6), case law from the N nth

Circuit isagaininstructional. In United States v. Herrera-Roj as,

243 F. 3d 1139, 1144 (9th Cr. 2001), the court of appeal s addressed
8§ 2L1.1(b)(6). The Herrera court found that no intent requirenent
is necessary for an enhancenent under this subsection, stating
t hat ,

Section (b)(5), imedi ately preceding 8§ (b)(6), specifies
that intent or recklessness is required to hold a
def endant responsible for creating the risk of death.
Section (b)(6)(4) states sinply that if death results, an
increase is required. The failure to specify that intent
is required, imediately followng a section that
specifiesintent, is aclear indicationthat nointent is
necessary for an increase under 8 (b)(6).

ld. (enphasis in original). The Herrera court’s analysis of
intent is persuasive. Plainly, Garcia does not have to intend the
deat h of Sinon-Fernandez for the enhancenent to apply because the

gui del i ne does not require it.
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(3) Causation
Garcia also avers that the enhancenent was neverthel ess
i nproper because the causal connection between the of fense conduct
and the death of Sinon-Fernandez is weak. In a footnote, the
Herrera court states that “[wje assunme . . . that for 8§ (b)(6) to
apply, the relevant death or injury nust be causally connected to
dangerous conditions [covered by 8 (b)(5)] created by the unl awf ul

conduct . . . .” 1d. at n.1; see also Rodriqguez, 255 F.3d at 1059

(enhancing the base offense |level eight levels only “[Db]ecause
Appel | ants were [al so] subject to 8 (b)(5) for recklessly creating
the [substantial] risk”). W need not deci de whet her a causal |ink
bet ween the substantially risky conduct (addressed under 8§ (b)(5))
and the death of an individual (addressed under § (b)(6)) nust
exist for an enhancenent under § (b)(6). Here, the conduct
creating a substantial risk of death or serious bodily injury
(l eadi ng the group through the desert-|like South Texas brush in the
m ddl e of sumrer w thout adequate food, water, and rest periods)
and the death of Sinon-Fernandez are causally yoked such that
adopting Herrera' s pronouncenent in footnote 1 is unnecessary. The
aut opsy report, the weather conditions, the | ack of water and food,
the manner of death, and the need for two other group nenbers to
al so receive rather extensive nedical treatnent as a result of the
extrene heat, all support the district court’s finding that Sinon-
Fernandez died from conditions encountered during the dangerous

j our ney.
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CONCLUSI ON

The district court did not err in enhancing Garcia’ s sentence
under U . S.S.G 8 2L1.1(b)(5) and under U S.S.G 8§ 2L1.1(b)(6)(4).

The sentence i s AFFI RVED
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