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KING Chief Judge:
The United States filed a civil forfeiture conplaint in the
district court and on the sane day obtained a pretrial

restraining order under 18 U S.C. 8 983(j)(1)(A) enjoining the

District Judge for the Northern District of Texas,
sitting by designation.



transfer of the defendant property. A claimant to the property,
who was indicted on federal charges as part of the sane
investigation that led to the civil forfeiture conplaint, filed a
motion in the district court seeking to nodify the restraining
order to release funds needed to retain an attorney in the
related crimnal case. After an evidentiary hearing, the
district court denied the notion, finding that the governnent had
est abl i shed probabl e cause to restrain the assets. The cl ai mant
appeal s.

We decide that the standard of proof to be enployed in
ruling on such a notion is probable cause, and we agree with the
district court that the governnent satisfied that standard. W
accordingly affirmthe district court’s denial of the notion to
nmodi fy the restraining order.

| . BACKGROUND

This civil forfeiture proceeding arises froma Mdicaid
fraud investigation into the activities of Drug and Al cohol
Counseling, Inc. (“DAC'), a corporation owed and operated by
Cl ai mant - Appel l ant Lyman D. Wiite. 1In addition to spawing this
forfeiture action, the investigation has led to the indictnent of
VWiite and three others connected to DAC.

Located in Baton Rouge, DAC received Medicaid rei mbursenents
for providing substance abuse treatnent to | ocal youths.

Medi cai d paid DAC a total of approximtely $175,000 for all of



1998. DAC s activities therefore aroused suspicion when, by
Sept enber 1999, DAC s billings had risen to over $1 mllion for
the year to date, with many of DAC s nonthly billings rivaling
the total for the whole of the previous year. The Louisiana
Departnent of Health and Hospitals (“DHH"), which adm nisters the
state’s Medicaid program instructed Unisys, the private conpany
that serves as DHH s clains internediary, to exam ne DAC s
billing activity. Unisys determ ned that an on-site revi ew was
warranted. At that review, held in Cctober 1999, Unisys anal ysts
noted that DAC enpl oyees were inordinately slow in providing the
patient charts that the anal ysts requested. The governnent has
si nce suggested, based on interviews with DAC enpl oyees, that the
suspi cious delay resulted fromthe enployees needing tine to
falsify the charts that were requested by the Unisys anal ysts.
By early Novenber 1999, Unisys decided that the situation at DAC
was sufficiently serious to justify withholding future Medicaid
paynents. This determ nation was upheld after a hearing
conducted later that nonth.

The investigation then continued at higher |evels.
Beginning in |ate Decenber 1999, DHH s Program Integrity Staff
began calling sone of the clients reflected on DAC s Medicaid
billings. O the twenty-five clients selected, only thirteen
could be | ocated. Seven of those contacted were unaware of DAC,
five said that they attended DAC but only for tutoring or
recreational prograns (activities which, while |audable, did not
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entitle DAC to Medicaid paynents), and only one nentioned a drug
addi ction. Based on these phone calls, together with the on-site
review, the case was referred to the Medicaid Fraud Control Unit,
whi ch | aunched a crimnal investigation in January 2000. The FB
soon joined the effort as well. Federal and state investigators
eventually interviewed a total of thirty-nine youths who had
supposedl y recei ved substance abuse counseling at DAC. Ten
deni ed any knowl edge of DAC, and the rest referred to DAC as a
canp or youth program where they went for tutoring and
recreational activities. None of themsaid they received

subst ance abuse treatnent at DAC of the type for which DAC was
billing Medicaid.

The investigation |ater spread beyond DAC and White. Agents
| earned that Wiite had fornmed a personal relationship with Marion
Sl aton, a manager in a departnent of Unisys responsible for fraud
detection. They learned that, at sone point in February 1999,
she had given Wite a list of juvenile Medicaid recipients in
East Baton Rouge Parish. Slaton knewthat it was illegal to give
White this list, which contained all of the identifying
informati on necessary to file Medicaid clains in the juveniles’
names. The spike in DAC s Medicaid billings, noted earlier,
began shortly after Slaton gave Wiite the list. Slaton used her
position at Unisys to shield DAC s questionable billings from
review. She |ater accepted several thousand dollars from Wite,

t hough at | east sone of this noney m ght be attributable to
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Slaton’s status as Wiite's “girlfriend,” rather than to
ki ckbacks.

| nvestigators also | earned that Wiite contacted Dana Wite
(no relation) in April 1999 about an opportunity to expand the
busi ness of Dana White’' s conpany, Heal thcare Laboratory Services,
LLC (“HLS”). HLS soon began filing fal se Medicaid clainms using
patient information supplied by Wiite, and Dana White in turn
pai d ki ckbacks to DAC. At Wiite' s behest, Dana White al so made
paynments to Slaton to ensure that HLS s increased Medicaid
billings woul d not conme under scrutiny.

As part of the growi ng investigation, agents exam ned DAC s
financial records. During the early part of 1999, Unisys
el ectronically deposited DAC s Medicaid rei nbursenents into DAC s
account at Liberty Bank. At sone point in April, Wite opened an
account at Dryades Bank, and the deposits began to flow there
instead. The agents fornmed a basis to believe that Wite had
funnel ed DAC s increased (and fraudul ent) Medicaid revenues from
t hose bank accounts into purchases of real estate and annuities.
As a result, on August 22, 2001, the governnent filed a civil
conplaint for forfeiture, under 18 U.S.C. § 981 and § 985,
agai nst six parcels of real property and three annuities
purchased with funds all egedly derived fromthe DAC schene.
According to the governnent, the property was subject to
forfeiture under both 8 981(a)(1)(A) as property involved in a
noney | aundering offense and 8§ 981(a)(1)(C) as property that
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“constitutes or is derived from proceeds traceable to” a federal
health care offense. The conplaint was acconpani ed by a

decl aration by one of the investigating FBI agents, which
recounted facts that avowedly showed probabl e cause to believe
that the governnent’s forfeiture claimwas neritorious. The
gover nnment sinultaneously requested, and the district court on
the sanme day issued, an ex parte pretrial restraining order under
8 983(j)(1)(A). The restraining order generally enjoined the
sal e, pledge, or any other neans of disposing of the property

W thout the court’s approval. The order further provided that
any person wishing to transfer the property could do so, wth the
governnent’s perm ssion, as long as the proceeds were put into an
escrow account which would itself be forfeited to the governnent
if the governnent prevailed on the nerits of the case. According
to the terns of the order, it remained in force “until judgnent
is rendered on the civil forfeiture conplaint . . . or until
further order of the Court.”

Wiite was indicted a few nonths later, on Cctober 31, 2001,
for offenses arising fromthe sane events described in the civil
forfeiture conplaint. On Novenber 26, Wiite filed a notion
seeking either an adversary hearing on the restraining order or
the rel ease of restrained funds to the extent that he needed the
funds to pay for his defense attorney in the crimnal case. The
gover nnent opposed the notion. The governnent contended that
funds needed to pay counsel are not exenpt fromforfeiture, and,
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nor eover, the governnment argued that Wite was not even entitled
to a hearing on the restraining order unless he first showed both
that he | acked any other funds wth which to pay counsel and that
there was no probable cause to believe that the restrained assets
were subject to forfeiture.! The district judge held a hearing
on March 22, 2002. The hearing transcript shows that the parties
and the court were at tinmes uncertain as to the standards and
procedures that should be enployed in ruling on Wiite' s noti on.
The court appears to have orally ruled that Wite need not nake
the threshol d show ngs requested by the governnent and that the
governnent woul d instead bear the initial burden of show ng that
it was substantially likely to prevail on the nerits of its
forfeiture claim To satisfy that burden, the governnent
tendered the declaration that acconpanied the forfeiture
conplaint, Wite's indictnent, the factual statenents adopted by
Dana White and Slaton as part of their plea bargains, and several
charts tracing the connections between DAC s Medicaid receipts
and the restrained assets. The court did not receive any |ive

testinony during the hearing, although Wiite asked to question

! VWhite' s Novenber 26 notion referred to an affidavit in
which White swore that the restrained funds were needed to pay
counsel, but the affidavit was apparently not included in the
governnent’s copy of the notion. The governnent |ater received a
copy of the affidavit, but the governnent continued to assert
that Wiite had other assets that he could use to pay his
attorney. At the subsequent hearing on Wiite’'s notion, the
governnent accordingly asked the district court to exam ne Wite
about the availability of other funds before entertaining the
nmotion to release funds fromthe restraining order.
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sone of the governnent witnesses. Both sides filed post-hearing
briefs arguing whet her the governnent had net the burden set
forth by the district court, and the governnent additionally
filed a notion asking the court to reconsider its procedural
rulings on the allocation of the burden of proof.

In a witten order dated April 17, 2002, the district court
ruled that the governnment had net its initial burden and that it
was therefore necessary for Wiite to “adduce evidence and present
his case” at an evidentiary hearing, which was set for May 1.
The court denied the governnent’s notion to reconsider as noot.

At the May 1 hearing, the court suggested that its rulings
at the March 22 hearing had been “a little too hard” on the
governnent. After reflecting on the Suprenme Court’s decision in

United States v. Minsanto, 491 U S. 600 (1989), the court now

believed that the pretrial restraining order should be continued
as long as there was probabl e cause to believe that the property
was subject to forfeiture. Over the governnent’s protestations,
the court permtted Wiite's attorneys to contest the existence of
probabl e cause by exam ning three governnent w tnesses: the two

| ead i nvestigating agents and Sl aton. At the conclusion of the
hearing, the court expressed its view that the exam nations had
only bol stered the governnent’s showi ng of probable cause. A
witten ruling later formalized the court’s denial of Wite's
motion to nodify the restraining order to release funds needed to
pay counsel in his crimnal case.
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Wi te now appeal s the decision to continue the pretrial
restraining order.? He argues that the district court should
have applied a standard hi gher than that of probable cause or, if
probabl e cause is the proper standard, that the evidence failed
to nmeet that standard.

| I. STANDARD OF REVI EW

Al t hough the district court’s ultimte decision to grant,

deny, or continue injunctive relief is reviewed only for abuse of

discretion, Castillo v. Caneron County, 238 F.3d 339, 347 (5th

Cr. 2001), the district court abuses its discretion if it
grounds its decision on an erroneous view of the governing | egal

standards, Carqgill, Inc. v. United States, 173 F.3d 323, 341 (5th

Cir. 1999). The question whether the district court applied the
proper standard of proof is a question of |aw that we review de

novo. See Stevens Shipping & Termnal Co. v. Japan Rai nbow |1

MW, 334 F.3d 439, 443 (5th Cr. 2003). In addition, “[a]lthough
we review the district court’s finding of facts for clear error,
the question of whether the facts are sufficient to constitute

probabl e cause is a question of |law, which we review de novo.”

2 W entertain this appeal under 28 U.S.C. § 1292(a)(1),
whi ch confers jurisdiction over appeals of “[i]nterlocutory
orders . . . granting, continuing, nodifying, refusing or
di ssolving injunctions, or refusing to dissolve or nodify
injunctions.” See United States v. Floyd, 992 F.2d 498, 499-500
(5th CGr. 1993) (holding that 8§ 1292(a) (1) provides jurisdiction
to review decisions regarding pretrial asset restraining orders
i ssued under 21 U S.C. 8§ 853(e), the crimnal anal ogue to 18
US C 8 983(j)); see also United States v. Kirschenbaum 156
F.3d 784, 788 (7th Gr. 1998) (citing cases).
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United States v. 1988 A dsmobile Cutl ass Suprenme 2 Door, 983 F.2d

670, 673 (5th Cir. 1993).
[11. DI SCUSSI ON

White contends that the district court erred both by
enpl oyi ng the probabl e cause standard and in determning that the
evi dence satisfied that standard. W first decide the
evidentiary standard that the district court should enploy in
ruling on a notion to nodify a pretrial restraining order under
18 U S.C. 8 983(j)(1)(A). This precise question is a matter of
first inpression, though the Suprene Court has provi ded gui dance
in a closely related context.
A Standard Under 18 U.S.C. 8 983(j) (1) (A

The governnent seeks the civil forfeiture of the defendant
properties under the authority of 18 U S.C. § 981. The statutory
provi sion authorizing pretrial restraining orders in civil
forfeiture proceedings is found in 18 U S.C. § 983, and it
provides in relevant part:

(1) Upon application of the United States, the court may

enter a restraining order or injunction . . . or take any

ot her action to seize, secure, maintain, or preserve the

availability of property subject to civil forfeiture—

(A) upon the filing of a civil forfeiture conplaint
alleging that the property with respect to which

the order is sought is subject to civil forfeiture;
or

(B) prior to the filing of such a conplaint, if,
after notice to persons appearing to have an
interest in the property and opportunity for a
hearing, the court determ nes that—
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(i) there is a substantial probability that
the United States will prevail on the issue of
forfeiture and that failure to enter the order
Wil result in the property being destroyed,
renmoved fromthe jurisdiction of the court, or
ot herwi se made unavail able for forfeiture; and
(ii1) the need to preserve the availability of
the property through +the entry of the
request ed order outwei ghs the hardship on any
party agai nst whomthe order is to be entered.
18 U.S.C. 8 983(j) (2000) (enphasis added). This provision,
along with all of the civil forfeiture procedures set forth in
8§ 983, is a product of the Cvil Asset Forfeiture Reform Act of
2000 (CAFRA), Pub. L. No. 106-185, 114 Stat. 202. As the
restraining order in this case was requested contenporaneously
wth the filing of the forfeiture conplaint, issuance of the
restraining order was authori zed under paragraph (A) above.
Par agraph (A) makes no nention of a hearing, either before or
after issuance of the restraining order. The absence of any

mention of a hearing is notable because paragraph (B), which

concerns pre-conplaint restraining orders, says that such orders

may issue only after notice and an opportunity for a hearing. 1In
this case, the district court did not hold a hearing before
i ssuing the restraining order, and Wiite does not contend that it

shoul d have held a pre-restraint hearing.?

3 This case therefore does not inplicate the question
whet her the district court may in its discretion hold a pre-
restraint hearing, or indeed whether it nust hold a pre-restraint
hearing as a matter of due process. There is authority for the
proposition that due process does not require a pre-restraint
hearing in the context of post-indictnent restraining orders
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The governnent recogni zes, however, that considerations of
due process can require the court to hold a post-restraint
pretrial hearing in certain circunstances. Although there does
not seemto be a reported holding to this effect regarding the
still fairly new provision at issue here, 18 U S.C. 8§ 983(j),
authorities interpreting its crimnal analogue, 21 U S. C
8§ 853(e), are in broad agreenent that due process requires the
district court to hold a pronpt hearing at which the property
owner can contest the restraining order—w thout waiting until
trial to do so—at | east when the restrai ned assets are needed to
pay for an attorney to defend himon associated crim nal charges.

See United States v. Jones, 160 F.3d 641, 645-48 (10th Cr

1998); Mdnsanto, 924 F.2d at 1203; United States v. Mya- Gonez,

860 F.2d 706, 729-30 (7th Cr. 1988); United States v. Harvey,

814 F.2d 905, 928-29 (4th Cr. 1987), superceded as to other

issues, In re Forfeiture Hearing as to Caplin & Drysdal e,

Chartered, 837 F.2d 637 (4th Gr. 1988) (en banc), aff’d, 491

U S 617 (1989).4 Oher courts have held that due process

under 21 U . S.C. 8 853(e)(1)(A), the crimnal anal ogue of

8§ 983(j)(1)(A. See United States v. Mnsanto, 924 F.2d 1186,
1192-93 (2d Cir. 1991) (en banc), on remand from 491 U. S. 600
(1989); United States v. Misson, 802 F.2d 384, 387 (10th Cr.
1986). But cf. United States v. Janes Daniel Good Real Prop.,
510 U. S. 43, 52-57, 62 (1993) (holding that due process requires
a hearing before the governnent nmay sei ze real property pending
the resolution of a civil forfeiture action).

4 The Eleventh Crcuit, on the contrary, holds that no
pretrial hearing is required under 21 U S.C. §8 853(e) even when
the restrai ned assets are needed to pay counsel. See United
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requires that a claimant to assets that have been civilly seized
be afforded a pronpt opportunity to chall enge the seizure when
the assets are needed to pay counsel in a related crimnal case.

See United States v. Farner, 274 F.3d 800, 805 (4th Cr. 2001);

United States v. Mchelle’s Lounge, 39 F.3d 684, 700-01 (7th Gr.

1994).

Note that neither due process, nor the Sixth Amendnent right
to counsel, requires that assets needed to pay an attorney be
exenpted fromrestraining orders or, ultimately, fromforfeiture.

Caplin & Drysdale, Chartered v. United States, 491 U. S. 617, 623-

35 (1989); Mnsanto, 491 U. S. at 616. Rather, the constitutional

requi renent set forth in the circuit court cases cited above is

States v. Bissell, 866 F.2d 1343, 1354 (11th G r. 1989); see also
United States v. Reqgister, 182 F.3d 820, 835 (11th Cr. 1999)
(“We appear to be the only circuit holding that, although
pre-trial restraint of assets needed to retain counsel inplicates
the Due Process Clause, the trial itself satisfies this

requi renent.”). The governnent concedes that the better viewis
that enbraced by the other authorities.

This court has held that the requirenments of Federal Rule of
Cvil Procedure 65, including Rule 65 s hearing requirenents and
time limts on ex parte restraining orders, apply to ex parte
restraining orders and injunctions issued under 21 U S. C
8§ 853(e)(1)(A). See United States v. Thier, 801 F.2d 1463, 1468-
69 (5th CGr. 1986), nmodified, 809 F.2d 249 (5th G r. 1987);
accord United States v. Crozier, 777 F.2d 1376, 1384 (9th Cr.
1985). Contra United States v. Jam eson, 189 F. Supp. 2d 754,
756 (N.D. Chio 2002). Thier’s hearing requirenent would
evidently apply without regard to whether the restrai ned assets
are needed to pay counsel. In today’'s case, which involves the
added el enent of the Sixth Amendnent right to counsel, the
district court did hold a post-restraint hearing. Thus, we have
no need to consider the issue whether post-restraint hearings are
nmore generally appropriate under 18 U. S.C. 8§ 983(j)(1) (A, as
Thi er apparently envisioned they woul d be under 21 U S. C
8§ 853(e)(1)(A).

13



sinply a requirenent that the district court in certain
circunstances hold a hearing on the restraining order and nake a
determ nation that the assets are properly subject to forfeiture.
Because the district court held a hearing in this case, and
because the governnment does not dispute that due process can
requi re such hearings, we can assune w thout deciding that due
process can mandate a post-restraint hearing under
8 983(j)(1)(A), at least in certain circunstances. But in order
to resolve Wiite's appeal, we do need to decide the question of
the standard of proof that should be used in such a post-
restraint hearing. |In particular, we nust decide whether the
district court erred in continuing the restraining order based on
a showi ng of probable cause to believe that the assets were
subject to forfeiture.

According to Wiite, the governnent should not be permtted
to restrain assets that he needs to pay his crimnal counsel
unl ess the governnment can nmake a post-restraint show ng that it
is likely to succeed on the nerits of the forfeiture action.
Essentially, the governnent would be required to neet the burden
general ly inposed on parties seeking prelimnary injunctions,
whi ch is presumably sonmewhat hi gher than a nere show ng of
probabl e cause. I n support of that proposition, Wite relies on

our decision in United States v. Thier, 801 F.2d 1463 (5th Cr

1986), nodified, 809 F.2d 249 (5th G r. 1987), which applied the
substanti al -1i kel i hood- of -success-on-the-nerits standard in the
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context of 21 U S.C. 8 853(e)(1)(A), which authorizes post-
indictnment, pretrial restraining orders in crimnal forfeiture
cases. Wite further explains that the ultimte show ng required
for the governnent to succeed on the nerits of a civil forfeiture
action recently changed with the passage of CAFRA in April 2000.
Bef ore CAFRA, the governnent could prevail on the nerits of a
civil forfeiture action nerely by show ng probable cause to
believe that the subject property was forfeitable. After CAFRA,
however, the governnent can prevail on the nerits only by
establishing forfeitability by a preponderance of the evidence.
18 U.S.C. 8§ 983(c)(1) (2000). Conbining CAFRA s higher standard
of proof with Thier’'s statenents regarding the standard for
pretrial restraining orders, Wiite concludes that the governnent
shoul d be required to defend its 8 983(j)(1)(A) pretrial
restraining order by showng that it is substantially likely to
succeed at trial in proving by a preponderance of the evidence
that the assets are subject to forfeiture. Again, in Wite’s
view, what is required is basically the famliar inquiry into
whether a plaintiff is entitled to a prelimnary injunction.
According to the governnent, a pretrial restraining order
i ssued under 8 983(j)(1) (A should be continued if the governnent
shows probabl e cause to believe that the assets are subject to
forfeiture. To the extent that Wite would read Thier to say
ot herwi se, the governnent contends that the issue is instead
controlled by the Suprene Court’s post-Thier decision in United
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States v. Monsanto. |In Mnsanto, which involved a restraining

order under a crimnal forfeiture statute, the Suprene Court held
that due process permtted the governnent to restrain assets
needed to pay attorneys’ fees as long as the governnment showed
that there was probable cause to believe that the assets were
subject to forfeiture. 491 U S. at 615-16. Regarding the inpact
of CAFRA, the governnent argues that while CAFRA increased the
standard of proof on the nerits of a civil forfeiture case, CAFRA
does not affect the standard at a due process hearing chall engi ng
a pretrial restraining order. On that issue, according to the

governnent, Monsanto still controls.?®

5 Al t hough the governnent believes that the district
court applied the proper standard of proof (i.e. probable cause)
and correctly concluded that probable cause was present, the
governnent al so argues that the district court should not have
held a hearing in the first place because Wite did not nmake a
sufficient threshold show ng that the restrained funds were
necessary to pay counsel. Wite presented an affidavit stating
that he had no other funds with which to pay for a defense
attorney, and there were suggestions, which the district judge
apparently credited, that Wite had been found to qualify for
appoi nted counsel in the related crimnal prosecution. This
show ng appears quite simlar to the show ngs described in cases
that, according to the governnent’s own argunent, set forth the
proper threshold showng. See, e.q., Farner, 274 F.3d at 802,
804. Since the district court decided to hold a hearing and the
governnent still prevailed, we think it would be inprudent to use
this case to el aborate the precise details of the circunstances
and show ngs necessary to trigger a due process hearing—a
constitutional question that we are not required to decide here.
Cf. Mnsanto, 491 U. S. at 615 n.10 (“[Given that the Governnent
prevailed in the District Court notw thstanding the hearing, it
woul d be pointless for us now to consi der whether a hearing was
requi red by the Due Process C ause.”).
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Havi ng wei ghed the parties’ contentions, we are persuaded
t hat probabl e cause is the proper standard of proof for
continuing a pretrial restraining order under 8§ 983(j)(1)(A).
Under pre-CAFRA | aw, property could be civilly forfeited to the
government under 18 U.S.C. § 981 based nerely on a show ng of
probabl e cause to believe that the property was inplicated in
certain offenses, unless the claimnt could establish, by a
preponderance of the evidence, that sone defense was applicable
or that the property was otherw se not subject to forfeiture.

See United States v. $9, 041, 598.68, 163 F.3d 238, 246 (5th Gr.

1998); United States v. 1988 A dsnobile Cutlass Suprene 2 Door,

983 F.2d 673-74 (5th Cr. 1993).°%° Courts consistently held that

this schenme conported with due process. See United States v. One

Beechcraft King Air 300 Aircraft, 107 F.3d 829, 829-30 (11th Gr.

1997) (per curiam (collecting cases). Moreover, the governnent
coul d seize property pending the resolution of the forfeiture
case, and this too required no nore than probable cause. See 18

US C 8§ 981(b)(2) (1994); Marine Mdland Bank, N.A. v. United

States, 11 F.3d 1119, 1124-26 (2d Cr. 1993); United States v.

6 Section 981 is a generic provision that provides for
civil forfeiture of property involved in a host of offenses. See
18 U.S.C. 8 981(a)(1) (2000) (listing offenses). Federal |aw
al so contains a nunber of specific civil forfeiture provisions
tied to particular regulatory reginmes. The discussion here
focuses on the background of 8§ 981 because it is the provision
that authorizes the forfeitures at issue in this case.
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One 1978 Mercedes Benz, Four-Door Sedan, 711 F.2d 1297, 1302-03

(5th Gir. 1983).7

Congress enacted CAFRA in 2000 in order to “provide a nore
just and uniform procedure for Federal civil forfeitures.” Pub.
L. No. 106-185 pnbl., 114 Stat. 202, 202.% CAFRA added 18 U. S.C.
8§ 983, which sets forth a uniform (though not conprehensive) set
of procedures and standards applicable to nost civil forfeiture
proceedi ngs. Anong ot her changes, CAFRA increased the
governnent’s required showing on the nerits: “In a suit or action
brought under any civil forfeiture statute for the civil
forfeiture of any property . . . the burden of proof is on the

Governnent to establish, by a preponderance of the evidence, that

’  One 1978 Mercedes Benz m ght be taken to suggest that
the Attorney CGeneral could use admralty procedures to seize
property even w thout probable cause. See 711 F.2d at 1302.

O her courts held that probable cause nust be present in al
cases, regardless of the procedure, as a matter of constitutional
law. See United States v. Daccarett, 6 F.3d 37, 49-50 (2d Gr.
1993). If One 1978 Mercedes Benz did not require probable cause
for the seizure, it is unclear whether the case would still be a
correct statenment of the law, as both the civil forfeiture
statutes and Rule C of the Supplenental Rules for Certain
Admralty and Maritime C ains have since been anended to afford
greater procedural protections. See 12 CHARLES ALAN WRI GHT ET AL. ,
FEDERAL PRACTI CE AND PROCEDURE 8§ 3222 (2d ed. 1997) (discussing
anendnents to admralty warrant rules). Conpare 18 U S. C

8§ 981(b)(2) (1994) wth id. (2000). For present purposes, the

i nportant point is sinply that pretrial seizure in civil
forfeiture cases has traditionally been avail abl e upon a
relatively | ow show ng by the governnent.

8 The purposes behind CAFRA are al so recounted in two
commttee reports that discuss previous versions of the bill.
See HR Rep. No. 106-192 (1999); H R Rep. No 105-358 (1997).
Nei t her report discusses the precise provision at issue here, as
it was added as part of an anendnent on the Senate fl oor.
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the property is subject to forfeiture.” 18 U S.C. 8§ 983(c)(1).
CAFRA al so added § 983(j), which authorizes pretrial restraining
orders and other neasures to preserve property pending resol ution
of the case. The particular provision at issue in this appeal is
8 983(j)(1) (A, which concerns post-conplaint restraining orders.
As we observed above, 8 983(j)(1)(A) does not nention a
hearing, let alone fix the standard of proof in such a hearing.
When due process requires a hearing, as both sides agree that it
sonetinmes does, we think that the standard of proof applied at
such a hearing should |ikewi se be a function of what due process
requires. |In deciding what due process requires, we find
conpel i ng guidance in the Suprene Court’s decision in Mnsanto,
which involved 21 U S.C. 8§ 853(e)(1)(A). In that case, like the
case before us today, the governnent had obtained a pretrial
restraining order that froze assets that the governnment contended
were subject to forfeiture. The owner objected that the assets
were necessary to pay for an attorney to defend himon the
related crimnal charges. The court of appeals had originally
hel d that, although funds needed to pay for an attorney were
subject to forfeiture and pretrial restraint, due process
required a post-restraint, pretrial hearing at which the
governnment woul d be required to show a likelihood of succeeding

in the crimnal forfeiture case. United States v. Mnsanto, 836

F.2d 74, 83-84 & n.9 (2d Gr. 1987). On rehearing, the en banc
court went further and held that funds needed to pay for a
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crimnal defense attorney were not subject to forfeiture or

pretrial restraint at all. United States v. Mnsanto, 852 F.2d

1400, 1402 (2d Cir. 1988) (en banc). The Suprene Court reversed,
hol di ng that funds needed to pay for a crimnal defense were not
exenpt fromforfeiture and that such assets could properly be
restrai ned under 8§ 853(e)(1)(A) pending trial “based on a finding

of probable cause to believe that the assets are forfeitable.”

491 U. S. at 615 (enphasis added). The Court supported its
decision by noting that its precedents required the governnent to
make only a show ng of probable cause before physically seizing
property alleged to be subject to forfeiture, a nore severe form
of interference than a restraining order. |d. Moreover, the
Court pointed out that the government may restrain a person
(i.e., arrest himor her) based on a finding of probable cause.
Id. at 615-16. The Court concl uded by observing that “if the
Governnent may, post-trial, forbid the use of forfeited assets to
pay an attorney, then surely no constitutional violation occurs
when, after probable cause is adequately established, the
Governnment obtains an order barring a defendant fromfrustrating
that end by dissipating his assets prior to trial.” 1d. at 616.
It is true that Monsanto arose in connection with a crim nal
forfeiture proceeding, but we see no reason why due process

should require a different standard of proof when the assets
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needed to pay an attorney to provide a crimnal defense are
restrained as part of a related civil forfeiture proceeding.?®
The recent passage of CAFRA does not nean that we shoul d now
requi re nore than what Monsanto required. CAFRA raised the
governnent’s ultimte burden of proof on the nerits in a civil
forfeiture case from probabl e cause (subject to rebuttal by a
preponderance) to a preponderance of the evidence. But it is
i nportant to renenber that since Monsanto was a crimna
forfeiture case under 21 U.S.C. § 853(a), the governnent’s
ultimate burden on the nerits was to prove the crinme beyond a
reasonabl e doubt and prove the forfeitability of the property by

a preponderance of the evidence.® Gven that ultimte standard

o This is not to deny that there are inportant
di fferences between the civil and crimnal contexts, including
differences that m ght bear on the circunstances in which due
process requires a speedy post-restraint hearing. 1In the
crimnal context, an ex parte pretrial restraining order under 21
US C 8 853(e)(1)(A) is at least supported by a grand jury
finding of probable cause, but that need not be the case in civil
forfeitures. Moreover, the ultimte resolution of a civil
forfeiture case may be |onger in comng, as such a case is not
governed by the speedy trial considerations operative in a
crimnal case. Wile aclaimant in a civil forfeiture case m ght
hope to regain restrained property quickly by filing a notion for
summary judgnent, the governnent can block this tactic by noving
to stay the civil forfeiture proceedi ng pending the crim nal
trial. See 18 U S.C § 981(g)(1) (2000); Mchelle's Lounge, 39
F.3d at 699-700. These differences m ght bear on the need for a
post-restraint hearing, but the differences do not seemto us to
af fect Monsanto’s resolution of the standard of proof to be
applied at such a hearing.

10 That appears to be the view enbraced by nost courts at
around the tinme of the Suprene Court’s decision. See, e.d.,
United States v. Elgersma, 971 F.2d 690 (11th Gr. 1992) (en
banc); United States v. Hernandez-Escarsega, 886 F.2d 1560, 1576-
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of proof, Monsanto held that the pretrial restraining order could
continue in effect based on a show ng of probable cause. Wth

t he passage of CAFRA, the ultimte standard on the nerits in
civil cases has been raised, but it has not been raised beyond
the ultimate standard that was applicable in Monsanto, a crim nal
case. That CAFRA raised the nerits standard in civil cases is
therefore no reason to go beyond what Monsanto required at the
pretrial stage.

Wil e Monsanto is the primary basis for our decision, we
note as well that enploying the probable cause standard in the
context of 8§ 983(j)(1)(A) has the additional virtue of aligning
wth the standard for obtaining the alternative device for
preserving assets subject to forfeiture: outright seizure.
Property subject to forfeiture can in many cases be sei zed by the
governnent, pending trial, upon no nore than an initial show ng
of probable cause. See 18 U S.C. 88 981(b)(2), 985(d) (2000).
When the seizure is later challenged in a due process hearing,
the standard has |ikew se been held to be probabl e cause. See

Farner, 274 F.3d at 805; Mchelle's Lounge, 39 F.3d at 700-01.

Bot h Congress and the Constitution see pretrial restraining

77 (9th Gr. 1989); United States v. Sandini, 816 F.2d 869, 874-
76 (3d Cir. 1987). But see Mnsanto, 852 F.2d at 1412 & n.1
(Mahoney, J., dissenting) (stating that the majority of courts
held that forfeitability nust be shown beyond a reasonabl e
doubt). \Whether the standard for crimnal forfeiture was beyond
a reasonabl e doubt or a preponderance of the evidence, the

i nportant point is that CAFRA does not require a higher show ng
on the nerits than was required in Mnsanto.
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orders as preferable, sonmewhat |ess restrictive alternatives to

outright seizure. See 8 985(d)(2); Janes Daniel Good Real Prop.

510 U.S. at 58-59, 62. It would frustrate that preference were
t he governnent able to seize property nore easily than it could
restrain it.

Agai nst these considerations, Wite presses our decision in
Thier. Sonme aspects of Thier appear to be in tension with
Monsant o, and future cases may need to consider whether certain
portions of Thier were overruled. Today' s case, however, only
requires that we decide the relatively narrow question whet her
continuing a pretrial restraining order under 8 983(j)(1) (A
demands a governnent showi ng of probable cause or instead a
(presumably sonmewhat hi gher) showi ng of a substantial I|ikelihood
of success on the nerits. Thier held, in a case involving a
separate but textually very simlar statute, that the governnent
should be required to nake the latter showing, as that is the
show ng typically required for prelimnary injunctions. The
opinion in Thier was ostensibly based on an interpretation of the
statute itself, not on due process directly, but the opinion
nonet hel ess nmakes clear that the court’s interpretation of the
statute was guided by the need to nake the statute conport with
due process. 801 F.2d at 1468. The Suprene Court, however, did
reach the constitutional question in Mnsanto, and there the
Court concl uded that due process permtted the governnment to
restrain assets needed to pay counsel upon a show ng of probable
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cause. 491 U S. at 615-16. Wether or not all of Thier remains
good law in the context of 21 U S.C. 8 853(e)(1)(A),?* this new
gui dance fromthe Suprene Court convinces us that in the context

of 8 983(j)(1)(A) —a statute enacted after Mnsant o—Fhi er should

not be carried over to the extent that it would require the
governnent to show nore than probable cause in order to restrain
assets. On that particular question, we find the Suprene Court’s
decision in Mnsanto controlling.* Accordingly, we hold that
probabl e cause is the proper standard of proof.
B. Application of the Standard

The forfeiture conplaint named the foll ow ng property: three
parcels of real property in the Melrose East Subdivision in East

Bat on Rouge Parish (“the Melrose lots”), two parcels of rea

1 In the wake of the Suprene Court’s decision, several
courts have rejected or questioned pre-Mnsanto rulings that
requi red a show ng beyond probable cause in the context of 21
US C 8 853(e)(1)(A). See Mchelle's Lounge, 39 F.3d at 695-96
& n.9; Monsanto, 924 F.2d at 1195. The Ninth Grcuit, which
early on had adopted a view simlar to that expressed in Thier,
has in the wake of Monsanto reaffirmed its earlier cases to the
extent that they generally apply Rule 65, but the court appears
to require only a showi ng of probable cause in order to continue
a restraining order. See United States v. Roth, 912 F.2d 1131,
1133-34 (9th Cr. 1990).

12 We do not here deci de whether other aspects of Thier
shoul d be carried over to the context of 8 983(j)(1)(A). In
particular, we do not rule on whether the statute incorporates
all or any of the procedural protections of Rule 65. See supra
note 4. As a general matter, the Federal Rules presunptively
apply except to the extent that they actually conflict with a
subsequent statute. See Jackson v. Stinnett, 102 F.3d 132, 134-
36 (5th CGr. 1996); 1 JAVMES W MOORE ET AL., MoORE' S FEDERAL PRACTI CE
8§ 1.06 (3d ed. 2003).
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property in the Fairwoods subdivision in East Baton Rouge Pari sh,
a parcel of real property in Ascension Parish, a $30,000 USG
annuity in the name of one of Wiite s children, a $100, 000
Anmerican National Insurance Co. annuity in Wiite' s nane, and a
$100, 000 USG annuity in Wiite' s nane.

The governnent seeks forfeiture of the above property under
two separate theories. First, under the proceeds theory, the
gover nnment contends that the subject property “constitutes or is
derived from proceeds” of a “specified unlawful activity,” nanely
health care fraud. See 18 U S.C. 8§ 981(a)(1)(C (2000); see also
id. 8 1956(c)(7)(F) (defining “specified unlawful activity” to
i nclude federal health care offenses). Second, under the noney
| aundering theory, the governnment contends that the property is
“involved in” a noney |aundering offense. See id.

8§ 981(a)(1)(A). Since the proceedi ngs bel ow focused on the
proceeds theory, we begin there.

White contends that the governnent’s evidentiary show ng was
weakest with respect to the Melrose lots. The Melrose lots were
purchased with three cashier’s checks, totaling $130, 000, drawn
on DAC s account at Liberty Bank and dated April 6, 1999. From
January until some point in April 1999, Unisys had deposited
approxi mately $390, 000 of Medicaid funds into the Liberty Bank
account. Wiite does not dispute that there is probable cause to
believe that sone of the billings were fraudul ent, nor has he
suggested that the funds in the Liberty Bank account canme from a

25



source other than DAC s Medicaid billings.® He argues, rather
that the governnent has not shown that all of DAC s billings in
the relevant tinme period were fraudulent. And, he continues, if
not all of the billings were fraudulent, then the governnent is
not entitled to forfeiture of all of the property traceable to
DAC s Medicaid receipts, unless the governnent shows that the
particul ar funds used to purchase the defendant property are
anong that portion of DAC s Medicaid receipts that actually are
tainted. 1In so arguing, Wiite relies on our decision in United

States v. One 1980 Rolls Royce, 905 F.2d 89, 90 (5th Gr. 1990),

for the proposition that an asset does not becone subject to
forfeiture inits entirety sinply because it was purchased in
part with tainted funds.

As we hel d above, the proper standard for judging the
governnent’s show ng i s probable cause. Previous forfeiture
cases have defined probable cause as “a reasonabl e ground for
belief . . . supported by less than prima facie proof but nore

than nere suspicion.” 1988 A dsnobile Cutlass Suprene, 983 F.2d

at 674 (alteration in original and internal quotation marks

omtted).! The probable cause deternmination in forfeiture cases

13 Since White does not contend that no fraud occurred,
this case does not involve the question whether the district
court can “l ook behind” the grand jury' s indictnment, which is
based on a finding that probable cause exists as to the
commi ssion of the indicted fraud of fenses.

14 This definition of probable cause is typical of the
definitions given in our many pre-CAFRA forfeiture cases. In
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| ooks to all of the circunstances and “nust be judged . . . wth
a commpn sense view to the realities of normal life.” United

States v. One Gates lLearjet, 861 F.2d 868, 870 (5th Cr. 1988)

(internal quotation marks omtted).

The governnent presented persuasi ve evidence that DAC was
engaged in pervasive Medicaid fraud during the nonths i medi ately
precedi ng the purchase of the Melrose lots.?® The list of |oca
Medi caid reci pients that Wiite obtained from Slaton in February
1999 would allow DAC to submit bills for people who had never
attended DAC. R ght after White obtained the list, DAC s
billings skyrocketed from approxi mately $25,000 in January 1999

and $39, 000 in February 1999 to $163,000 in March 1999, with

t hose cases, of course, probable cause was the ultimte show ng
necessary for the governnment to prevail in a civil forfeiture
action, subject to the claimant’s rebuttal by a preponderance of
the evidence. Here, by contrast, we are conducting the probable
cause inquiry in the distinct context of a pretrial restraining
order under 8 983(j)(1)(A). Athough it is possible that the
phrase “probabl e cause” could nean sonething slightly different
in this context, we expect that the | arge body of probabl e cause
| aw t hat devel oped under the pre-CAFRA forfeiture statutes wll
frequently be useful to courts that are faced wth the post-CAFRA
task of determ ning whether certain facts constitute probable
cause to continue a pretrial restraining order. In any event,
the definition of probable cause used in our pre-CAFRA | aw
generally conports with the concept of probable cause as it is
used el sewhere. See, e.qg., BLAK s LAwD crionary 1219 (7th ed.
1999) (defining “probable cause” as, inter alia, “nore than a
bare suspicion but |ess than evidence that would justify a
conviction”).

15 Al t hough we refer to the governnent’s “evidence,” much
of the material relied upon by the governnent would not be
adm ssi bl e under the Federal Rules of Evidence. Such material
can be considered at a hearing on a pretrial restraining order,
however. See 18 U.S.C. 8§ 983(j)(4) (2000).
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DAC s billings remaining over $150,000 per nonth for nmuch of the
rest of the year. (By conparison, DAC had received only $175, 000
fromMedicaid for all of 1998.) In other words, DAC s Medicaid
recei pts for March exceeded the receipts from previ ous nont hs by
roughly the sane anobunt —$130, 000—as Wiite used to purchase the
Melrose lots on April 6. Investigators would later interview a
sanple of thirty-nine of DAC s supposed patients from 1999,
billings for whom amounted to approxi mately $240,000, a sumt hat
is roughly equivalent to a fifth of DAC s total 1999 Medicaid
receipts.® Admttedly, the governnent did not present evidence
that traced billings for those patients to particul ar deposits
into DAC s account, and it appears that the thirty-ni ne people
recei ved services at various tinmes in 1999, both before and after
the purchase of the Melrose lots. Still, the pattern of
responses fromthis sanple was indicative of w despread fraud.
Ten of the thirty-nine had never heard of DAC, and, while nost
said that they had attended certain prograns at DAC, all of them
deni ed receiving the drug treatnent services for which DAC billed
Medi caid. Investigators |learned that DAC billed Medicaid for
services rendered to persons who were in jail or in the hospital

at the tine that the services were supposedly rendered. At the

16 It is unclear what percentage of DAC s clientele this
thirty-ni ne-person sanple represents. Wite has at tines
suggested that DAC served as many as 500 people during the
rel evant period, though there does not appear to be any record
evidence to that effect. For its part, the governnent says that
DAC served substantially fewer clients, roughly 300.
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hearing, there was testinony that investigators spoke to sonme DAC
enpl oyees and, at |east according to those enpl oyees, DAC was not
providing the type of individualized addiction counseling for
whi ch DAC was billing Medicai d.

Against this, Wiite s evidence was an affidavit froma
person who had seen, at an unspecified date, children attending
i ndi vidual and group counseling sessions at DAC. Wite did not
present evidence that the Liberty Bank account contai ned funds
fromany source other than Medicaid receipts. Hi s |awers
exam ned the governnent’s wi tnesses and attenpted to show t hat
t he governnent could not link the receipts attributable to the
thirty-nine clients with the funds used to buy the Melrose | ots,
but Wiite did not present any affirmative evidence that the
Mel rose | ots were purchased with clean funds, if there were

17 Al t hough the governnent contends that the district
court ultimately reached the correct conclusion that probable
cause exi sted, the governnent has strenuously argued that the
district court enployed an inproper procedure, particularly by
permtting White to preview the governnment’s crimnal case by
examning its witnesses. Pretrial discovery in crimnal cases is
of course nmuch nore limted than discovery in civil cases, and so
the district court nust be careful, when exercising its
consi derabl e discretion over pretrial procedural matters, to give
proper weight to the governnent’s legitimate interests in
protecting certain evidence and witnesses frompretrial exposure.
Al t hough the governnment bears the burden at a pretrial hearing of
persuadi ng the court that probable cause exists, we agree with
the governnent that the district court generally should not
permt a person in Wite's position to exam ne the governnent’s
W t nesses without first produci ng sone evidence suggesting that
the restrai ned assets were untainted. . Jones, 160 F.3d at
647.
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Exam ning all of the circunstances as a whole, we concl ude
that the governnent satisfied its burden, under the probable
cause standard, of establishing that the Melrose |ots were
purchased with funds that constituted the proceeds of Medicaid
fraud. The results of the thirty-nine interviews, conbined with
the other significant evidence of fraudulent billings, provide a
reasonabl e basis to believe that DAC was not perform ng any of
the services for which it was billing Medicaid during the
relevant tinme period. Wile the record does not clearly
establi sh whet her sone of the funds in the Liberty Bank account
m ght have been |l eft over froma tinme when DAC was legitimtely
billing Medicaid, the district court was entitled to draw the
inference, as a matter of probable cause, that the purchase of
the Melrose lots for $130,000 on April 6, which cane on the heels
of a spike in Medicaid billings of approximately the sane anount,
was acconplished with tainted funds. Wile we do not express an
opi nion as to whether the governnent would ultimtely succeed on
the nmerits with this evidence, it is enough to establish probable

cause. 8

18 We pause to explain why we are not persuaded by Wite’'s
argunent that sone of the factual inferences that we have
permtted in past forfeiture cases, which involved drug crines,
are not appropriate in the case of a fraudul ent busi ness schene.
If there is a basis to believe that a person has no source of
i ncone other than selling illicit drugs, then we can often
presune, because drug dealing is illegal, that all of the drug
deal er’s significant purchases are acconplished with tainted
funds and are therefore subject to forfeiture. Wen drug-dealing
is apparently the only source of incone, our cases have therefore
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White has focused his argunents on appeal on the Ml rose
| ots and does not nmake any contentions specific to any of the
remai ni ng restrai ned properties. As discussed above, his general
argunent regarding all of the restrained assets is that the
gover nnent has not shown with any particularity that the specific
funds used to purchase the assets were tainted. Aside fromthe
Melrose lots and the $30,000 USG annuity, all of the restrained
property was purchased fromJuly to Decenber 1999 with funds
traceable to Medicaid deposits into DAC s account at Dryades

Bank. ' Apart fromthe initial $5000 used to open that account,

relieved the governnent of the burden of denonstrating a
connection between the noney used to buy a particular itemand a
particul ar drug transaction; we instead have required the drug
dealer to point to a non-drug source for the funds used in the
purchase. See, e.qg., United States v. One 1987 Mercedes 560 SEL
919 F.2d 327, 331 (5th Gr. 1990); see also 21 U S. C. § 853(d)
(2000) (creating a simlar presunption in crimnal drug
forfeiture cases). Wite argues that such inferences are

i nappropriate in his case, as operating a drug treatnent business
is not inherently illegal, and thus even when sone fraud is
occurring, there can be lawful receipts mxed in. The
governnent, in his view, should therefore be required to show in
a nore particularized way that the restrained properties were
purchased with receipts that actually are tainted. Inits
strongest form the argunent asks us to limt the restraining
order to assets that can be shown to have been purchased with
funds traceable to the thirty-nine interviewees. The flawin
White's argunent is that the governnent has established probable
cause, based upon persuasive circunstantial evidence, to believe
that all of DAC s receipts during the relevant period were
fraudulent. And there is also probable cause to connect the
restrained assets to those sane receipts. Therefore, while
White's argunent nmay have sone truth to it as a general matter,
it is no help in this case.

19 The $30, 000 USG annuity was apparently purchased with a
ki ckback check from Dana Wite of HLS.
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all of the noney in the Dryades Bank account cane from Medi caid
deposits, which began flowing into the account in April 1999,
when DAC swi tched banks. Since we concluded above that there was
a sufficient basis to conclude that all of DAC s billings during
this time frame were fraudulent, there is probable cause to
continue to restrain these properties, which are derived fromthe
billings.

Because we concl ude that the governnent made a sufficient
showng to justify the restraint of White s assets under the
proceeds theory, which was the focus of the proceedi ngs bel ow, we
need not discuss the noney | aundering theory.

| V. CONCLUSI ON

For the foregoing reasons, the district court’s denial of

White's notion to nodify the pretrial restraining order is

AFFI RVED.
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