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Before DUHE, EMLIO M GARZA and DeMOSS, Circuit Judges.
DUHE, Circuit Judge:

In this suit involving personal injuries on a drilling
pl atformon the outer continental shelf off the coast of Loui siana,
the district court granted sunmary judgnent to the platform owner
and two i ndependent contractors whomthe owner had hired to nonitor
the drilling operation. Holding as a matter of |aw that Appellees

are not subject to strict liability, are not guilty of negligence,



nor responsible for the negligent acts, if any, of the drilling
contractor (another independent contractor not appearing in this
appeal ), or for loss of evidence, we affirm

| .

Def endant - Appel | ee Anadar ko Petr ol eumCor por ati on (“Anadar ko”)
as principal contracted with Parker Drilling O fshore Corporation
(“Parker”) as drilling contractor to conplete a well on Anadarko’s
stationary platform Plaintiff’s enployer, MI, LLC was under
contract with Anadarko to provide filtration services for the
proj ect. Plaintiff-Appellant Carl Fruge was operating a filter
unit on the platform when a discharge hose which was part of
Parker’s rig ruptured and injured him

The ruptured hose was not produced for exam nation despite
Plaintiff’s demands. The hose is lost. The on-site supervisors
saw t he ruptured hose at the tine of the accident and several tines
after the accident. Those supervisors were enployees of
Def endant s- Appel | ees Stokes & Spiehler USA, Inc., and Geg
Zielinski, Inc., wth whom Anadarko had contracted to provide
conpany nen for on-the-job supervision.

Fruge sued Par ker, Anadar ko, Stokes & Spiehler, and Zielinski,
anong ot hers. Anadarko, Stokes & Spiehler, and Zielinski noved for
summary judgnent on the basis that they were not negligent and did
not exercise operational control over Parker’s drilling operations
so bore no responsibility for Parker’s all eged negligence.

The district court granted all three notions. Fruge's clains
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agai nst Parker remain in the district court.?
This Court reviews grants of summary judgnent de novo,
applying the sane standard as the district court, viewing the

evidence in a light nost favorable to the non-novant. Coulter v.

Texaco, 117 F.3d 909, 911 (5th G r. 1997); Colenman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997).

1.

Federal jurisdiction is predicated on the Quter Continental
Shel f Lands Act (OCSLA), 43 U.S.C. § 1331 et seq. OCSLA adopts the
| aw of the adjacent state (Louisiana) as surrogate federal law, to
the extent that it is not inconsistent with other federal |aws and

regul ations. Bartholonew v. CNG Producing Co., 832 F.2d 326, 328

(5th CGr. 1987); 43 US. C. 8§ 1333(a)(2)(A. Thus the |aw
applicable is “federal law, supplenented by state |aw of the

adj acent state.” Rodrigque v. Aetna Cas. & Sur. Co., 395 U S. 352,

355, 89 S. Ct. 1835, 1837, 23 L. Ed. 2d 360 (1969).
Bearing in mnd these principles, we are first asked to
det erm ne whet her federal regulations create civil liability beyond

the liability under state |aw as enunciated in Coulter v. Texaco.

Appl yi ng Loui si ana negligence |l aw, Coulter held that a principal is

not liable for the actions of its i ndependent contractor unless the

. Appellate jurisdiction is appropriate, as Fruge noticed
appeals from judgnents certified as final under Fed. R Cv. P.
54(b). We agree with the parties that the tineliness of the appeal
under 28 U.S.C. 8§ 1292(a)(3) is not at issue, because this case
does not arise under admralty jurisdiction.
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principal retained “operational control” over the contractor’s work
(discussed infra) or expressly or inpliedly approved its unsafe
work practice that led to an injury. Coulter, 117 F.3d at 912.
Fruge argues that Coulter is not an appropriate precedent
because it did not deal with federal M nerals Mnagenent Service
("MVS") regulations enacted after Coulter. Those regqgul ati ons,
accordingto Plaintiff, place primary responsibility on the m neral
| essee (Anadarko) and its agents (Zielinski and Stokes & Spiehl er)
for supervising the operations and maintaining safety over the
operations and equipnment — without any regard to “operational
control” or authorization of an unsafe work practice. If a m neral

| essee establishes that it did not naintain operational control

according to Fruge, it has necessarily violated the federal
regul ations, creating liability as a mtter of |aw The key
regulation, in Plaintiff’s view, charges that the |essee, the

operator, and the person actually performng the activity “are
jointly and severally responsible” for conplying with the offshore
MVE regul ati ons. 30 CF.R 8 250.146(a)&(c). This regul ation
further allows the Regional Supervisor to require any or all co-
| essees to fulfill obligations under the regul ations or the | ease,

if the designated operator fails to fulfill obligations under the

regul ations. |d. § 146(b).?2

2 The regul ation provides as foll ows:
8§ 250.146 Wwo is responsible for fulfilling |easehold
obl i gations?
(a) Wien you are not the sole |lessee, you and your
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The MMS regul ations in place at the tinme of Coulter simlarly
carried the concept of responsibility on the parts of both the
| essee and the operator for obligations under the |ease and the
regul ations.?® The Secretary has considered the law to have
provided for joint and several l|iability of co-lessees and the

operator since the enactnent of OCSLA (1953) and the common | aw,

co-lessee(s) are jointly and severally responsible for
fulfilling your obligations under the provisions of 30 CFR
parts 250 through 282, unless otherwise provided in these
regul ati ons.

(b) If your designated operator fails to fulfill any of
your obligations under 30 CFR parts 250 through 282, the
Regi onal Supervisor may require you or any or all of your
co-lessees to fulfill those obligations or other operational
obligations under the [ OCSLA], the | ease, or the regul ati ons.

(c) Whenever the regulations in 30 CFR parts 250 through
282 require the lessee to neet a requirenent or perform an
action, the | essee, operator (if one has been desi gnated), and
the person actually performng the activity to which the
requi renent applies are jointly and severally responsible for
conplying with the regul ation

30 CF.R 8§ 250.146 (2002)(eff. Jan. 27, 2000, 64 Fed. Reg. 72,756
(Dec. 28. 1999)).

3 July 29, 1997, was the decision date of Coulter. The M
regul ations at that tine provided,

8§ 250. 8 Designation of operator.

In all cases where operations are not conducted by an

excl usi ve owner of record, a designation of operator shall be

submtted to the Regi onal Supervisor prior tothe comencenent

of operations. This designation wll be accepted as authority

for the operator, or the operator's local representative, to

act on behalf of the lessee and to fulfill the |essee's

obligations under the Act and the regulations in this part.

: In case of a termnation [of the authority of the
operator] or in the event of a controversy between the | essee
and t he desi gnated operator, both the | essee and the operator
W ll be required to protect the interests of the |essor.

30 CF.R 8 250.8 (1988) (enphasis added). This regul ati on becane
effective May 31, 1988, 53 Fed. Reg. 10,596 (April 1, 1988), and
was superseded August 20, 1997, by 8§ 250.8, infra n.4.
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t hr ough t he pr esent date.* Al t hough t he regul ati ons

4 The MVB has taken the position, since long before the 1988
regul ation quoted in the previous note, that the both | essee and
the designated operator are required to bear the non-nonetary
obligations under the |ease as well as any obligations under the
regul ati ons. Publ ishing notice of the superseding regulation
(reproduced bel ow) which used the phrase “joint and several” to
descri be non-nonetary |ease obligations, the MVMS expressed its
intention that the regulation sinply “[c]larifie[d] [its] position
that co-lessees and operating rights owners are jointly and
severally liable for conpliance with our regul ations and the terns
and conditions of their OCS oil and gas and sul phur |ease for
nonnmonetary obligations.” 62 Fed. Reg. 27,948, 27,948-49 (May 22,
1997) (enphasis added). That “clarifying” regulation provided,

8§ 250. 8 Designation of operator.

This section explains the requirenent for designation of an

operator to conduct operations on a | ease where the operator

is not the sole lessee (record title owner) and owner of

operating rights.

(a) Each record title owner (|l essee) or operating rights owner

for alease nmust provide the Regi onal Supervisor a designation

of operator in each case where soneone ot her than an excl usive

record title and operating rights owner wll conduct |ease

oper ati ons. :

(D This designation of operator is authority for the
operator to act on behalf of each |essee and operating
rights owner and to fulfill each of their obligations
under the Act, the lease, and the regulations in this
part.

(3) If you termnate a designation of operator or a
controversy develops between you and your designated
operator, you and the operator nust protect the lessor's
i nterests.

(b) Lessees and operating rights owners are jointly and
severally responsible for performng nonnonetary | ease
obligations, unless otherwise provided in the regulations in
this chapter. If the designated operator fails to performany
obligation under the | ease or the regulations in this chapter,
the Regional Director may require any or all of the co-| essees
and operating rights owners to bring the Ilease into
conpl i ance.

30 CF.R 8 250.8 (1997) (enphasi s added) (effective Aug. 20, 1997,

62 Fed. Reg. 27,954 (May 22, 1997), redesignated as 30 CF. R 8§

250. 108 effective June 30, 1998, w thout any change in substance,
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63 Fed. Reg. 29,478, 29,479 (May 29, 1998)(renunbering 88 250.0-
250. 26 as 88 250.100-250. 126), and superseded Jan. 27, 2002 by 30
C.F.R 8§ 250.146 (2002), supra n.2). Further revealing the MW s
understanding that joint and several liability had been the |aw
since before Coulter, the Federal Register reported the foll ow ng
coment and response relative to proposed 8 250.8(a)(1):

Comrent: A trade organi zati on commented that the i nposition
of joint and several liability should be prospective only
because the Secretary has no authority to issue retroactive
rul es.

Response: This rule nerely codifies what has been the | aw
under the OCSLA, since enactnent and the common |aw. As
previously noted, section 5(a)(2)(O(Il) of the OCSLA
describes those who jointly own interests in a |ease as
"partners.”

62 Fed. Reg. 27,948, 27,950 (May 22, 1997)(enphasis added).
Announci ng the regul ation as final, the MMS agai n denonstrated t hat
it had long held the view that operating rights owners and | essees
are jointly and severally responsible for nonnonetary |ease
obligations as well as obligations to conply with MMS regul ati ons
in the follow ng comentary:

Section 250.8 . . . Since joint and several liability is
closely related to the requirenent for the designation of an
operator, we have consolidated several provisions of the
proposed rule in a revised 8250.8 . . . . Every | essee or
working interest owner who executes the designation of
operator required under the provisions of § 250.8, Form
MVB- 1123, acknow edges its joint and several liability.

Comrent: Twel ve respondents expressed opposition to, or
| ack of support for, what they characterized as "the effort to
establish joint and several liability between co-|essees or
bet ween assi gnors and assi gnees of OCS | eases.”

Response: This rule sinply clarifies our position that
nonnonetary |ease obligations are joint and several anong
co-lessees (i.e., multiple | essees) and owners of operating
rights. Section 5(a)(2)(C(11) of the Quter Continental Shelf
Lands Act (OCSLA) equates multiple | essees to "partners.™

Qur position on this matter remains the sane as it was My
10, 1954, the effective date of the regul ati ons t he Depart nent
of the Interior (DO) issued to inplenent the OCSLA of 1953.

As previously noted, each party that executes a designation
of operator agreenent recogni zes the joint and several nature
of OCS | ease obligations. The designation of operator (Form
MVB-1123) designates the entity that the co-|essees authorize
to conduct |ease operations as each of the co-lessee's



have been nodified a nunber of tines, the regulations and
comentary manifest the intention to retain this shared liability
over the years. Nothing in the 2002 regul ati ons preenpts Coulter,
and Coulter is therefore still precedent.

Additionally, this Court has held that a violation of the MVB
regul ations does not give rise to a private cause of action.

Ronero v. ©Mobil Exploration & Producing North Anerica, Inc., 939

F.2d 307, 310-11 (5th Gr. 1991). The regul ations govern the
parties’ joint and several liabilities vis-a-vis the Governnent,?®

not anongst thenselves.?® This principle also defeats Fruge's

"operator and | ocal agent." Each | essee, by execution of the
desi gnation of operator, agrees that "In case of default on
the part of the designated operator, the signatory | essee w ||
make full and pronpt conpliance with all regul ati ons, |ease
terms, or orders of the Secretary of the Interior (Secretary)
or his representative."

Id. at 27,949 (enphasis added).

> See, e.qd., 62 Fed. Reg. 27,948, 27,950 (discussing 30 CF.R
§ 250.8(a)(1)(eff. Aug. 20, 1997), supra n.4) in which the MSE
declared, “Wile parties to a contract nay agree to limt
liability, neither Congress nor the Secretary ever agreed to limt
the liabilities of OCS | essees for operational obligations.”

6 Fruge also argues that the regulations naking the duties
joint and several perforce make the duties non-del egabl e anong t he
private parties. Discussing joint and several liability of 8

250. 108, the MMS responded to a comment on a related regul ation
meki ng | essees and owners of operating rights jointly and severally
responsi ble for obligations relating to abandoning well bores (30
C.F.R 8 250.110). 1In the follow ng exchange, the MM5 nade cl ear
that the joint and several liability to the MVs for fulfillnment of
| ease obligati ons does not prevent the parties fromparsing out the
obligations differently anong thensel ves by contract:

Section 250.110 General requi renents. Comrent : Two
respondents recommended that paragraph (b) of §250.110,
Ceneral requirenents, be changed to clarify the extent of
responsibility of prior |essees for obtaining conpliance with
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contention that Anadarko had a duty under the regulations to use
the best available and safest technology to test the hose. Under
the drilling contract, the obligation to nmaintain and repair
Par ker’ s equi pnment and to conply with applicabl e safety regul ati ons
rested on Parker’s shoulders.” The OCSLA regul ati ons do not create

an independent duty wunder Louisiana negligence |aw. Dupre v.

Chevron U S. A, Inc., 109 F.3d 230, 231 (5th Gr. 1997).
Therefore, we will follow the guidance of Coulter and Ronero
finding nothing in the MV regulations to preenpt their
appl i cation.
L1l
Fruge next argues that, regardless of the MVB regul ations,

under the Coulter standard, the evidence left a question of fact

accrued obligations.

Response: W have nodified the text of this provision to
present its contents in easily understood English. Wile this
rule determnes who is liable to MW for perfornmance of
nonnmonetary obligations, it is not our intention that this
rul e preclude private agreenents concerning the all ocation of
liabilities between and anong the affected parties. Nor does
this rul e specify agai nst whomwe wi || take enforcenent action
if we di scover nonconpliance.

62 Fed. Reg. 27,948, 27,949-50 (enphasis added). The Secretary
further declared, “MVS has never givenits inprimatur to efforts of

| essees to limt their liabilities to M5, nuch less created a
property right to such limtations.” ld. at 27,950 (enphasis
added) .

" Master Donestic Daywork Drilling Contract 8 503(b) (Parker and
its personnel to "conply with all applicable federal, state, and
| ocal | aws, ordinances, rules, regulations, and | ease or contract
provi sions regarding pollution, safety and the environnent"); id.
8 403 (Parker “responsible for the nmai ntenance and repair” of al
its own equi pnent).



whet her Anadarko and its conpany representatives retained
operational control over the work of its independent contractor,
Par ker. To determ ne whether the exception for operational control
makes a principal liable, we first examne the extent to which
Anadarko contractually reserved the right to control the work.
Coulter, 117 F.3d at 912.

Under the contract between Parker and Anadarko, Parker was
"responsible for the mintenance and repair of all [its own
equi pnent].” Master Donestic Daywork Drilling Contract 8§ 403.
Par ker al so was responsi ble for the “operation and control of the
Drilling Unit,” including supervision and having “final authority
and responsibility for the safety and operation of all systens and
all personnel associated with the drilling operation.” Contract 8§
502(a). When the contract assigns the independent contractor
responsibility for its own activities, the principal does not

retain operational control. See Coulter, 117 F.3d at 912.

Operational control exists only if the principal has direct
supervi sion over the step-by-step process of acconpli shing the work
such that the contractor is not entirely free to do the work in his

own way. LeJeune v. Shell Gl Co., 950 F.2d 267-270 (5 Cir.

1992); MCormack v. Noble Drilling Corp., 608 F.2d 169, 175 n.9

(5th Gr. 1979). Here, Parker was exclusively responsible for
controlling the details of the work it perforned: the contract
provided that Parker “shall be an independent contractor wth

respect to performance of all work hereunder. [ Anadar ko] shal
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have no direction or control of [Parker] or [Parker's] Personnel
except in the results to be obtained.” Contract 8§ 105 (enphasis
added) .

The summary j udgnent evi dence shows Anadar ko provi ded on-site
supervi sion 24-hours per day, via various independent contractors
whose enpl oyees reported to Anadarko staff engineers on a daily
basis. The physical presence of a representative of a principal is

not sufficient to show supervision or control. Ainswrth v. Shel

O fshore, Inc., 829 F. 2d 548, 550-51 (5th Cr. 1987), cert. denied,

485 U. S. 1034, 108 S. C. 1593, 99 L. Ed. 2d 908 (1988); G ahamyv.

Anmbco QI Co., 21 F.3d 643, 646 (5th Gr. 1994). Peri odi c

i nspections by a principal's "conpany nman" do not equate to that
principal retaining control over the operations conducted by a
drilling crew Ainsworth, 828 F.2d at 550. “In short, absent an

express or inplied order to the contractor to engage in an unsafe

work practice leading to an injury, a principal . . . cannot be
i abl e under the operational control exception." Coulter, 117 F. 3d
at 912.

Summary judgnent is appropriate because Plaintiff has failed
to present facts sufficient to distinguish his case from Coulter.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C

2548, 91 L. Ed. 2d 265 (1986) (sunmary judgnent is appropriate unl ess
plaintiff can present evidence to support each essential el enent of
his claim. “This Court has consistently held on simlar facts
that a principal, such as [Anadarko], who hires independent
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contractors over which he exercises no operational control has no
duty to discover and renedy hazards created by its independent

contractors.” Wallace v. Cceaneering Int’'l, 727 F. 2d 427, 437 (5th

Cir. 1984). On the evidence of record, summary judgnment is proper
for Anadarko as well as the enployers of Anadarko’ s conpany nen
Zielinski and Stokes & Spiehler, neither of whom are responsible
for the alleged negligent acts of an independent contractor of
their principal.

| V.

As alternative grounds for liability, Fruge argues that
Anadarko or its representatives had custody of the defective hose
that caused Fruge's injuries or that the hose was a conponent part
or appurtenance to Anadarko’s platform resulting in custodian or
prem ses liability under the Louisiana Cvil Code. I ndi sput abl y,
Par ker provided the hose and Parker enployees operated its
equi pnent .

The first requirenent for custodial liability under Louisiana
Code articles 2317 and 2317.1,%8 is that the "thing" that caused the

injury be in the custody of the defendant. Although the owner is

8 Louisiana Civil Code article 2317 provides, “W are
responsi bl e, not only for the damage occasi oned by our own act, but
for that which is caused by . . . the things which we have in our
custody.” Article 2317.1 provides, “The owner or custodian of a

thing is answerable for damage occasioned by its ruin, vice, or
defect, only upon a showing that he knew or, in the exercise of
reasonabl e care, should have known of the ruin, vice, or defect
whi ch caused the damage,” if the damage coul d have been prevented
by the exercise of reasonable care.
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presunmed to have custody, a non-owner defendant nmay have custody
over property if “he exercises direction and control of the thing
and derives sone benefit fromit.” Coulter, 117 F.3d at 913 &
n. 10. The nere presence of Anadarko's conpany nman does not create
the kind of supervision and control necessary to establish that
Anadar ko had custody over the Parker rig or the hose that ruptured.
Nei t her the presence of conpany nen who nonitored the contractor’s
performance nor the limted involvenent of engineers “cones
anywhere close to creating the kind of supervision and control
necessary” to establish the principal’s custody over the drilling
rig or the hose for purposes of article 2317. Coulter, 117 F. 3d at
914.

As for premises liability under article 2322,° a prerequisite
to recovery is that Parker’s rig "had becone an appurtenance to, or
integral part of, [Anadarko’s] platform by virtue of that rig's
physi cal attachnment to that structure.” Coulter, 117 F. 3d at 914.
Things are considered a conponent part of a construction for
pur poses of assessing prem ses liability under article 2322 if they
are “permanently attached” to a building or other construction

wthin the neaning of article 466. Coulter, 117 F.3d at 914.

o Louisiana Civil Code article 2322 nmakes the owner of a
bui Il ding “answerabl e for the damage occasioned by its ruin, when
this is caused by neglect torepair it, or when it is the result of
a vice or defect in its original construction,” if he knew or
shoul d have known of the vice or defect which caused the damage,
and the damage could have been prevented by the exercise of
reasonabl e care.
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“Things are considered permanently attached if they cannot be
renmoved w thout substantial damage to thenselves or to the
i movabl e to which they are attached.” La. Gv. Code art. 466.
Plaintiff has pointed out no evidence that Parker's rig becane
a conponent part of Anadarko's platform The only summary judgnent
evidence is to the contrary —that the rig noved fromplatformto
platform wi thout substantial damage to either the rig or the
platform As such, we hold as a matter of lawthat the rig is not

an appurtenance for purposes of article 2322. See Coulter, 117

F.3d at 914-918.
Fruge's theories of recovery under articles 2317, 2317.1, and
2322 therefore fail.
V.
Fruge finally argues that according to the two cases deci ded

at Marocco v. General Mtors Corp., 966 F.2d 220 (7th Gr. 1992),

Anadar ko shoul d be held liable as a matter of |law for | oss of the
hose. Those two cases are distinguishable in that each invol ved
violation of a protective order. See id. at 221.

Here, the hose was |ost before the suit was filed, when no
such order to preserve evidence had issued. Moreover, Plaintiff
present ed no evi dence suggesting bad faith on the part of Anadarko.
Accordingly, we discern no error in the district court’s decision
to dismss Anadarko despite Plaintiff’s argunments regarding
spol i ation of evidence.

VI .
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After a de novo review of the record, we hold that the
undi sputed facts leave no room for finding liability against
Anadar ko, Stokes & Speihler, or Zeilinski under the various
t heori es asserted. Under the Anadar ko/ Parker contract and based on
the conduct of the parties, Anadarko and its conpany
representatives did not have operational control over the work
performed by Parker. A violation of MVS regul ations, even if one
occurred, does not give rise to a cause of action. The hose that
ruptured was not in the custody of Anadarko or its representatives,
at the tinme of the accident and the rig was not part of Anadarko’s
pl atform W find no error in the decision not to sanction
Anadarko for the loss of the hose. The judgnent of the district
court is

AFFI RVED.
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