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STEVENS SHI PPI NG AND TERM NAL COVPANY; ET AL
Plaintiffs,
STEVENS SHI PPI NG AND TERM NAL COVPANY
Pl ai ntiff-Appellant,

VERSUS

JAPAN RAINBOW Il MW, its engines, tackle, & apparel, in rem

Def endant - Appel | ee,
and

RUBY TRADI NG S A

Cl ai mant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana, New Ol eans

Before DUHE, EMLIO M GARZA, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Plaintiff-Appellant, Stevens Shipping & Termnal Co., Inc.,
("Stevens"), clained a maritinme lien for agency and stevedoring

services that it rendered to the MV JAPAN RAINBOWI | in Savannah,



Ceorgia, in February 2001. The district court, however, found that
Stevens provided those services with actual know edge that the
charter party of the MV JAPAN RAINBOWNII contained a prohibition
of liens clause, and that the tine charterer who hired Stevens,
Tokai Shipping Co., Ltd. ("Tokai"), could not incur |liens or pledge
the credit of the vessel to secure Stevens's charges. The district
court, therefore, held that Stevens could not hold a maritine |lien
for the services it provided, and Stevens's in rem cl ai ns agai nst
the MV JAPAN RAINBOWII were dism ssed. Stevens now appeal s.
| . BACKGROUND AND PROCEDURAL HI STORY

Stevens and Stevedoring Services of Anmerica (“SSA’) filed a
conplaint under Rule C of the Supplenental Rules for Certain
Admralty and Maritine Cains of the Federal Rules of GCvil
Procedure. Stevens and SSA sought the arrest of the MV JAPAN
RAINBOW I | alleging that Stevens and SSA had not received paynment
for services provided to the MV JAPAN RAINBOW Il in Savannah,
Ceorgia, and New Ol eans. Thus, Stevens and SSA al |l eged they had
maritime |iens on the MV JAPAN RAINBONII. SSA settled its clains
and is not a party in this appeal.

Tokai chartered the JAPAN RAINBOW Il and di spatched Voyage
Instructions to Zodiac Maritine Agencies, Ltd. (“Zodiac”), the
vessel owners’ nmnaging agent. Ruby Trading (“Ruby”) is the
claimant -appellee in this case. Stevens served as stevedore and

husbandi ng agent for Tokai. As stevedore, Stevens |oaded and



unl oaded the JAPAN RAINBOW I|, and as husbandi ng agent, Stevens
order ed goods and services for the vessel, such as tug and wharfage
services. Stevens would order the services and goods on behal f of
the JAPAN RAINBOWI 1, pay for them and receive rei nbursenent from
Tokai. |If Stevens paid a third party for services provided to the
JAPAN RAINBOW II, it took the third party’'s maritinme |iens as
assi gnee upon paynent.

Clive Ferguson, a Zodi ac enployee, served as the operations
supervi sor of the JAPAN RAINBOWII. Zodiac had been aware since
| ate 2000 that Tokai was having financial problens, and Ferguson
was instructed to fax a notice of the prohibition of Iiens clause
inthe charter to each agent listed in Tokai’s voyage i nstructions.
On January 23, 2001, Ferguson faxed the notice to Stevens at the
fax nunber listed in Tokai’s voyage instructions. The letter
acconpanying the notice requested that Stevens notify other
Savannah providers about the prohibition of I|iens clause. The
letter al so requested that Stevens return an acknow edgnent of the
notice to Zodiac. Zodiac received a fax confirmation establishing
that the letter and notice were successfully transmtted to Stevens
at the fax nunber listed in the voyage instructions. Fer guson
testified that faxes were used in the shipping industry as a
reliable and customary neans of conmuni cati on.

At a deposition of Stevens through its designated
representative, Frank Coslick, Vice President of Finance, Stevens
conceded that the fax nunmber to which Zodiac sent the letter and
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notice belonged to a fax machine in the agency departnment of
Stevens's downtown corporate office in Savannah, Georgia; but
contended that the fax machine was in an area separate from the
conpany's adm ni stration and was not one that officers would use.
Coslick testified that office procedure, when such a fax arrived,
woul d be for Ed Manucy, who was fornerly Stevens's general manager
of the operations departnent, or Deborah Tillman, of Stevens's
operations departnent, to notify an officer of the corporation.
Corporate office enpl oyees fromot her departnents may have used t he
fax machi ne on an occasional basis.

Additionally, Stevens shared office space with United Arabs
Shi pping and a non-profit organization. These entities had their
own fax machines and as a general practice did not use Stevens's
fax machi ne; however, they did have access to the nachine as it was
| ocated of f a conmon area that enpl oyees of all three organizations
used to access a break room The room housing Stevens's fax
machi ne was not | ocked.

As to Stevens's know edge of recei pt of the January 23, 2001,
fax, Coslick testified that he did not see the fax. Cosl i ck
conceded that of the 15 enployees working in Stevens's downtown
of fice, he spoke to | ess than ten peopl e regardi ng whet her they had
seen the fax, and that was approxi mately one year after the fax was
sent. Coslick also testified that Robbie Harrison, Stevens's
president, inforned Coslick that none of the officers who normally
woul d have been notified of such a fax had seen the docunent. As
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di scussed bel ow, Coslick’ s testinony regarding the office procedure
when inportant faxes arrived and Harrison’'s statenent were rul ed
i nadm ssabl e.

On February 20, 2001, when the JAPAN RAINBOW II arrived in
Savannah, the vessel’s naster delivered the notice of the
prohibition of maritinme liens to Stevens, after Stevens had al ready
started work on the vessel. Ed Manucy signed t he acknow edgnent of

the notice, editing the phrase, which apparently initially read,

“For and on behalf of Charterer’s Agent, | confirm acceptance of
above,” to read, “For and on behalf of Charterer’s Agent, | confirm
recei pt of above.” Manucy also interlineated, “Al |LA |abor and

port/tug charges already conmtted to prior to receipt of this
docunent.” This docunent was dated February 20, 2001. St evens
provi ded $50, 190. 11 of stevedoring services and $35, 046. 54 of third
parties’ goods and services to the vessel.

Aware that Tokai was in financial trouble, Stevens asserts
that it would not have worked the JAPAN RAINBOW || or advanced
funds on its behalf but for Stevens's ability to rely on the
vessel s credit and receive nmaritinme |liens against the vessel
Rat her, Stevens woul d have denmanded paynent for the services up
front. Stevens asserted its maritinme liens by initiating this
action on March 13, 2001. Stevens asserts that it did not know
about the faxed notice until after it arrested the boat in New
O | eans.

The parties agreed to a trial on the parties’ joint
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stipul ations, respective briefs, depositions, and exhibits, inlieu
of live testinony. Each party submtted a trial brief, a bench
book, and depositions. Stevens attached as exhibits to its trial
menor andum the affidavits of three Stevens enployees, Mnucy,
Coslick, and Tillman, indicating that none of the three had notice
of the no-liens clause before February 20, 2001. In addition,
Stevens attached a series of email correspondence between Stevens
and its counsel, indicating that as of March 14, 2001, Stevens was
unawar e of the January 23, 2001, fax.

Ruby objected to the affidavits and the enmail correspondence
as hearsay. Ruby al so objected to portions of Coslick’s deposition
testinony either because it was hearsay or because Stevens failed
to lay a foundation to show that Coslick had personal know edge of
the matters to which he testified. Although Stevens filed a reply
to Ruby’'s objection to the affidavit and enmails, Stevens never
responded to Ruby’s objections to Coslick’s deposition testinony.

The district court sustained Ruby’s objections and excl uded
from the trial evidence the objected-to portions of Coslick's
deposition, all three affidavits, and the email correspondence. 1In
granting the notion to strike affidavits, the district court
reasoned that the parties agreed to submt depositions in |ieu of
stipulations for the trial on the papers. The parties did not
request permssion to submt affidavits. According to the district
court, had the parties requested such perm ssion, the district
court would have denied the request, as the subm ssions were to
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take the place of a trial. The district court held that the
affidavits and emails were inadm ssable hearsay and that Stevens
had the opportunity to depose the affiants but chose not to do so.

Turning to the nerits of the case, the district court noted
the general rule that a party who has actual know edge of a
prohi bition of |iens clause before supplying goods or services to
a vessel cannot later claima maritinme lien for those goods or
servi ces. The district court found that the fax confirmation
created a rebuttable presunption that Stevens received the notice.

The district court relied upon Beck v. Sonerset Techs., Inc.,
for the proposition that a letter placed in a U S. Postal Service
mai | receptacle creates a presunption that it was actually received
by the person to whomit was addressed. 882 F.2d 993, 996 (5th
Cr. 1989). The district court concluded that, on this record,
Stevens failed to offer conpetent evidence to rebut the presunption
that the fax was received. Having received the fax, Stevens had
the requisite “actual know edge” of the prohibition of I|iens
cl ause. The district court rejected Stevens's argunent that
Stevens would have to read and sign the fax to have actual
know edge of the no-liens clause. The district court reasoned that
a supplier cannot deny know edge of a no-liens clause when it was
delivered in a manner that is customary and reliable in the
shi ppi ng business. The district court entered a judgnent in favor

of Ruby and dism ssed Stevens's clains with prejudice. St evens



tinely filed a notice of appeal.
1. DI SCUSSI ON

We review the district court's |egal conclusions de novo in
admralty cases tried without a jury. Lake Charles Stevedores,
Inc. v. Professor Vladimr Popov MV, 199 F.3d 220, 223 (5th Cr.
1999). We review the district court's factual findings under the
clearly erroneous standard. Fep. R CQv. P. 52(a). "The clearly
erroneous standard of review does not apply to factual findings
made under an erroneous view of controlling legal principles.”
Lake Charles Stevedores, Inc., 199 F.3d at 223.

Stevens raises three argunents on appeal. First, Stevens
asserts that the district court erred in applying the standards of
the Maritinme Commercial Instrunents and Liens Act ("MILA"), 46
U S. C 88 31341-31343, to find that Stevens had actual know edge of
a prohibition of liens clause in the JAPAN RAINBOWII's charter.
Second, Stevens argues that the district court erred in failingto
di stinguish Stevens's direct maritinme liens fromthe |iens that
Stevens all egedly held as an assignee. Third, Stevens argues that
the district court erred in striking certain affidavits and enai
correspondence included as exhibits to Stevens's trial brief.
Havi ng heard oral argunents, having carefully reviewed the entire
record of this case, and having fully considered the parties'
respective briefing on the issues in this appeal, we affirmthe

judgnent of the district court.



First, Stevens argues that the district court erred in finding
that the fax confirmation sheet created a rebuttable presunption
that Stevens had actual know edge of the no-liens clause, thus
shifting the burden to Stevens to prove it did not have actua
know edge. On appeal of a district court’s ruling following a
bench trial, this Court reviews the district court’s factual
findings for clear error and its | egal concl usi ons de novo. Coggin
v. Longview I ndep. Sch. Dist., 289 F.3d 326, 330 (5th GCr. 2002).
This Court reviews the allocation of the burden of proof de novo
and the determ nations that the parties net their burdens under the
clearly erroneous standard. Hopwood v. Texas, 236 F.3d 256, 263
(5th Gir. 2000).

Maritinme liens "enable a vessel to obtain supplies or repairs
necessary to her continued operation by giving a tenporary
underlying pledge of the vessel which will hold until paynent can
be made or nore formal security given." Lake Charles Stevedores,
Inc. v. MV POPOV, 199 F.3d 220, 223 (5th Cr. 1999) (internal
gquotations and citation omtted). Under section 31342(a) of the
MCI LA, "a person providing necessaries to a vessel on the order of
the owner or a person authorized by the owner--(1) has a maritinme
lien on the vessel; (2) may bring a civil action in remto enforce
the lien; and (3) is not required to allege or prove in the action
that credit was given to the vessel." There is no doubt that

stevedoring services are necessaries. Lake Charles Stevedores,



Inc., at 225. However, a party who knows of a prohibition of |iens
cl ause before supplying goods or services to a vessel cannot |ater
claim a maritinme lien for those goods or services. alf Gl
Trading Co. v. MV CARI BE MAR, 757 F.2d 743, 749 (5th Cr. 1985).
In the case at bar, the district court reasoned that the fax
confirmation sheet created a rebuttable presunption that Zodi ac
delivered the notice and that Stevens received it. W agree with
the district court in this case. Nei t her party disputes that
facsimles are a reliable and customary net hod of communicating in
the shipping business. To quote the district court, in such an
i ndustry, "[t]he law sinply cannot allow a supplier to deny
know edge of a no lien clause when it was delivered in a manner
that was both customary and reliable in the shipping business."
Thus, on the facts of this case, the district court did not clearly
err in finding that the preponderance of the evidence showed that
St evens had actual know edge of the prohibition of liens clause.
Second, this Court need not address whether the district court
erred in failing to distinguish Stevens's direct maritine |iens
fromthe liens that Stevens allegedly held as an assignee, as the
record shows that Stevens failed to put forth evidence that it nade
paynments on behal f of the assignor of the liens. See Surgical Care
Cr. of Hammond v. Hospital Serv. Dist. No. 1, 309 F.3d 836, 840
(5th Gr. 2002). Third, the district court did not conmt clear

error indeclining toadmt the affidavits and email correspondence
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under the residual exception to the hearsay rule. See Magouirk v.
Warden, Wnn Correctional Center, 237 F.3d 549, 554 (5th Gr.

2001). Based on the foregoing, we affirmthe district court.

AFFI RVED.
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