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Taita Chem cal Conpany sued Westlake Styrene for breach of
contract, arguing that Wstlake failed to sell Taita styrene
mononer at a lower price to which Taita was entitled under the
contract. \Westlake asserted affirmative defenses, including the
aiding and abetting of a breach of fiduciary duty and fraud.
West | ake al so pl ed ai di ng and abetting breach of fiduciary duty and
fraud as counterclains. The jury found that Taita aided and

abetted a breach of fiduciary duty and that it defrauded Westl ake.



The jury awarded Taita nothing on its contract claim but awarded
West | ake $16.297 million on its aiding and abetting breach of
fiduciary duty counterclaim West | ake al so recovered attorneys
fees based on the fraud finding.

Taita argues that the jury’s findi ngs nust be reversed because
the jury instructions were erroneous. W AFFIRM the judgnent
denying Taita recovery under the contract and awardi ng Westl ake
attorneys fees, but REVERSE the judgenent’s award to Westl ake on
the counterclaim for aiding and abetting a breach of fiduciary
duty.

I

This is the second tinme this contract dispute cones before
us.! Westlake is a joint venture fornmed in 1990 to produce and
sell styrene nononer. There were four original sharehol ders of
West |l ake: (1) Taita owned 40% (2) BTR Nylex, which also held the
majority interest in Taita, owned 20% (3) the Chao G oup owned
20% and (4) the Sum tono Corporation and Sum tono Corporation of
America owned 20%

The previous opinion discussed the contract and the parties’
differing interpretations of it:

On January 15, 1991, Taita and West| ake entered into

a contract known as the "Of-Take Agreenent." This | ong-

term agreenent was a take-or-pay contract, under which

Taita agreed to purchase 40% of Westlake's styrene
nmononer production capacity each nonth for the duration

! See Taita Chem Co., Ltd. v. Westlake Styrene Corp., 246
F.3d 377 (5th Gr. 2001).



of the contract. Price was to be determ ned on a nonthly
basis in accordance with the contract's pricing clause.
Thi s cl ause provi ded that each nonth Taita was to receive
the I owest of three alternative prices:

4. Price

The Contract Price per pound of Product
delivered or ordered for delivery, including
Deened Delivery, during each nonth shall be
the U S @ilf Coast Styrene Mononer prices
net after al | di scount s, for contract
transactions as |last published in each nonth
by DeWtt & Conpany, Incorporated in its
Benzene & Derivatives Newsletter, or the price
for such nonth charged by WSC [Westl ake
Styrene Corp.] to a consunmer under a firm
multi-year contract or the posted contract
market price for conparable volunes of
Product, whichever is Jlower. Should such
publication cease to be published, Buyer and
Sel l er shal | mutual |y sel ect ot her
representative publications.

The nmeaning of this pricing clause and the parties'
conduct with respect to its terns |ies at the center of
[the earlier] dispute. In essence, Taita argues that
West | ake overcharged it for styrene because Westl ake did
not extend Taita a |lower price provided by Wstlake to
anot her custoner as required under Taita's interpretation
of the second pricing nmechanism This second provision
states that Taita shall receive "the price for such nonth
charged ... to a consuner wunder a firm nulti-year
contract." The parties have referred to this provision as
t he "nost favored nations" clause, for the obvious reason
that it ensures that Taita, as Wstlake's |argest
i nvestor and principal styrene purchaser, wll receive
the best available price. Wstlake disputes Taita's
interpretation of the pricing clause, but urges that, in
any event, the evidence denonstrates that Taita
undeni ably acqui esced in Westl ake's differing readi ng of
the contract.?

Affirmng the district court, we held that the pricing clause

entitled Taita to the lower price given to other custoners,

2 Taita Chem Co., Ltd., 246 F.3d at 380-81.
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regardl ess of the volunme of the other sales.® However, we reversed
the district court’s decision to grant summary judgnent on
defendant’s affirmative defenses.

On remand, Taita argued that it was entitled to rei nbursenent
for the anount it overpaid. |In response, Westlake argued that the
contract on which Taita based its clai mwas secured by the Taita-
affiliated board nenbers’ breach of fiduciary duty and fraud. The
alleged breach consisted of Taita-affiliated board nenbers
remai ning silent about their interpretation of the nobst-favored
nation provision until after Westlake entered into a | ower-priced
contract with another conpany. Only then, argues Westlake, did
Taita reveal its interpretation of the contract and claimthe price
reduction. Westlake argued that the | ower-priced contracts would
not have been formed but for Taita s aiding and abetting the breach
of fiduciary duty. That is, if the rest of the board knew of
Taita’s inpending claimto the |ower price, the board would not
have ratified the contracts. Therefore, Westlake argued that
Taita’s encouragenent of the nenbers to remain silent anounted to
aiding and abetting a breach of fiduciary duty and fraud, and as a
result, Taita should not recover. These allegations also forned
the basis of Wstlake's counterclains for aiding and abetting

breach of fiduciary duty and fraud.

% 1d. at 385-86.



The jury found that (1) Taita should recover nothing; (2)
Taita ai ded and abetted the Taita-affiliated directors of Westl| ake
in their breach of fiduciary duty; (3) any price discounts to
which Taita may have been entitled resulted fromits aiding and
abetting the breach of fiduciary duty; (4) Taita commtted fraud;
(5) Westlake was entitled to $16.297 mllion for its aiding and
abetting breach of fiduciary duty counterclaim and (6) Westl ake
was entitled to attorneys fees.

Tai ta argues on appeal that the judge erroneously instructed
the jury, affecting the outcone of the case. Taita argues that the
court’s instructions were erroneous because (1) in explaining a
fiduciary s duty to disclose information, the instructions did not
limt the obligation by the principle of inquiry notice; (2) by not
adequately explaining actual and apparent aut hority, t he
instructions did not allow the jury to attribute the bad acts to
BTR, a different conpany; and (3) the instructions did not include
damages as a required elenent of Westlake s aiding and abetting

breach of fiduciary duty counterclaim



There are three requirenents to successfully challenge jury
instructions.* First, the appellant nust show that view ng the
charge as a whol e, the charge creates “substantial and i neradi cabl e
doubt whether the jury has been properly guided in its
del i berations.”® Second, even if erroneous, the appellate court
will not reverse if the error “could not have affected the outcone
of the case.”® Third, the appellant nmust show that the proposed
instruction offered to the district court correctly stated the | aw.
Perfection is not required as long as the instructions were
generally correct and any error was harmless.’” This standard
provides the district court with great |atitude concerning the
char ge.

Alitigant al so nust have preserved the error in the charge to
conplain on appeal. Rule 51 of the Federal Rules of GCvil
Procedure outlines the requirenents that one nust satisfy in order
to assign error for failing to give, or erroneously giving, jury
instructions. One may not conplain of a jury instruction “unless

that party objects thereto . . . , stating distinctly the matter

4 Fed. Deposit Ins. Corp. v. Mjalis, 15 F.3d 1314, 1318 (5th
Cir. 1994); Bender v. Brumey, 1 F.3d 276-77 (5th Gr. 1993).

>Mijalis, 15 F.3d at 1318 (quoting Bender, 1 F.3d at 276-77).
6 1d.

" Bank One, Texas, N. A v. Taylor, 970 F.2d 16, 30 (5th Cr.
1992) .



objected to and the grounds of the objection.”® General objections
to jury instructions are insufficient to neet Rule 51's
requi renents.?® Furt her nor e, subm ssion of an alternative
i nstruction does not necessarily preserve error for appeal.!® The
proposed instruction nmust nmake one’s “position sufficiently clear
to the court to satisfy Rule 51's objection requirenent.”?!

A party may be excused fromRule 51's strict requirenents if
“the party’ s position has previously been clearly nmade to the court
and it is plain that a further objection would be unavailing.”??
To find reversible error in this instance, the appellate court nust
be certain that the district court was adequately inforned of the
objection.®® Exanples of this exception involve clear cases where
the exception is justified: a litigant who fails to object when

invited to do so but who had previously filed sufficient

8 FeED R Cv. P. 51.

® Russell v. Plano Bank & Trust, 130 F.3d 715, 719-720 (5th
Cr. 1997); Bolton v. Tesoro Petrol eum Corp., 871 F.2d 1266, 1272
(5th Gr.), cert. denied, 493 U S. 823 (1989).

10 Kelly v. Boeing Petroleum Servs., Inc., 61 F.3d 350, 361
(5th Gir. 1995).

o d.

12 Russel |, 130 F.3d at 720 (quoting 9A Charles Al an Wi ght et
al ., Federal Practice and Procedure 8 2553 (2d ed. 1995)).

13 Indus. Dev. Bd. of the Town of Section, Alabama v. Fuqua
I ndus., Inc., 523 F.2d 1226, 1238 (5th Cr. 1975).
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objections; a litigant who fails to object after the court
intimted that no nore objections would be heard; ! and a previous
“enphatic” ruling by a judge made | ater objections futile.?!®
If error is not preserved, we reviewfor plain error. To neet
this standard, a party nust show. “(1) that an error occurred; (2)
that the error was plain, which neans clear or obvious; (3) the
pl ain error nust affect substantial rights; and (4) not correcting
the error would ‘seriously affect the fairness, integrity, or
public reputation of judicial proceedings.’”! The plain error
exception is designed to prevent a m scarriage of justice where the
error is clear under current |aw. 8
1]
A
Taita first argues that the district court erred by failingto
give a sufficiently detailed description of a corporate officer’s
duty to disclose, but it failed to preserve this argunent. During

the charge conference, Taita nade only a general objection to the

4 Bender v. Brumley, 1 F.3d 271, 276-77 (5th Cr. 1993).

5 Crist v. Dickson Welding, Inc., 957 F.2d 1281, 1287 (5th
cir.), cert. denied. sub nom, D ckson Wl ding, Inc. v. Al exander
& Al exander, 506 U. S. 864 (1992).

6 Branch- Hi nes v. Hebert, 939 F.2d 1311, 1319 (5th G r. 1991).
7 1d. (citations omtted).

18 Johnson v. Helnmerich & Payne, Inc., 892 F.2d 422, 424 (5th
Gir. 1990).



court’s charge. Taita objected “to every one of the nunbered
charges proposed and offered by Taita, one through 103, to the
extent they were not incorporated in the final charges.” Thi s
general objection, coupled with 103 proposed charges, is not stated
di stinctly nor acconpani ed by an expl anation, as Rule 51 requires.?®

Taita’s failure to properly object is not saved by the
exception because its position was not previously nade so clear to
the district court that a subsequent objection would have been
futile.? Taita argues otherwise by pointing to a letter it sent
the district court and to a pretrial conference, both of which
di scussed the duty to disclose issue. Mre generally, Taita argues
that the issue was such a “prom nent feature” of the case that no
obj ection was necessary. If Taita's argunents prevailed, the
exception would threaten to swallow the rule. Presumabl vy,
everything a litigant wants in the charge is a “prom nent feature”
of the case, or part of the case’s general thene. However, jury
charges require particular and exact | anguage. Rul e 51 holds
litigants to a difficult standard of error preservation for good
reason. It requires that objections be brought before the tria
judge for a possible renedy at the trial court Ilevel, saving

judicial resources. There was no previous, clear objection by

19 See Russell, 130 F.3d at 720 (hol ding that an objection “‘to
the extent that the Plaintiff’s requested instructions were not
given'” was insufficient to satisfy Rule 51).

20 Russell, 130 F.3d at 720 (quoting 9A Charles Al an Wi ght et
al ., Federal Practice and Procedure 8 2553 (2d ed. 1995)).
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Tai t a. There was no prior intimation by the judge that no
obj ection woul d be heard. There was no prior, enphatic ruling on
the issue that would nmake a | ater objection futile.

We are persuaded that no adequat e obj ection was | evel ed at the
charge and we nust review by the neasure of plain error. Taita
contends that the charge |acked detail needed by the jury in
judging the duty to disclose. Perhaps so, but the result is not a
cl ear and obvious error that seriously affects substantial rights
and the fairness, integrity, or public reputation of judicial
proceedi ngs. W cannot find plain error.

B

Taita’s second argunent is that the district court erred by
failing to give a sufficiently detailed instruction on a corporate
actor’s actual and apparent authority to bind a corporation. W
di sagree.

Taita argues that by failing to give specific instructions
about actual and apparent authority, “the district court nmade it
far too easy for the jury to hold Taita accountable [for aiding and
abetting the breach of loyalty].” Taita argues that the alleged
bad acts should be attributed to BTR, a different corporation (that

owned a 51%interest in Taita). If the jury knewthe | aw of actual

21 \WWest | ake argues that Taita failed to preserve this point on
appeal, but by (1) objecting specifically to the court’s agency
instruction, (2) submtting proposed instructions that cited
relevant | egal authority, and (3) considering a previous enphatic
ruling by the judge that took an opposing stance, Taita preserved
error.
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and apparent authority, Taita argues, it could have attributed the
bad acts to BTR because the actors had no authority to bind Taita.

Taita relies on Thonpson and Wal | ace of Menphis v. Fal conwood
Corp.?? In Falconwod this Crcuit held that the district court
erred in failing to give a detailed instruction on agency |law. At
i ssue was whether a corporation’ s enployee bound the corporation
when he secured a loan with false invoices.? Instead of giving a
detailed instruction on agency |law, the court only instructed that
“in general, any agent or enployee of a corporation may bind the
corporation by his acts and declarations nade while acting within
the scope of his authority, delegated to himby the corporation or
within the scope of his duties as an enpl oyee of the corporation.”?
The court held that, considering the difficulty of agency | aw, the
court abused its discretion in failing to give a nore detailed
instruction. 2

I n response, Westlake argues, anong other things, that the
jury was adequately instructed. Specifically, Westl ake argues t hat
the jury was alerted of the need to distingui sh between the vari ous
corporations. The instructions noted that the actors invol ved “can

bi nd their respective corporation by their actions or conduct that

22100 F.3d 429 (5th Gr. 1996).
2 1d. at 434,
241 d.
2 ] d.
11



are related to or necessary for the performance of their duties.”
West |l ake interprets this | anguage as instructing the jury that “it
could hold |iable only the corporation on behalf of which the
i ndi vidual was acting.” Finally, it argues that the general
instruction on Wstlake’'s burden of proof was sufficient to
instruct the jury on its burden to prove the authority of Taita's
actors.

Viewing the charge as a whole, Taita s argunent nust fail
Taita’s concern is being held liable for the acts of BTR Even
assum ng the primary portion of the charge dealing wth agency is
insufficient, a later portion of the charge ensures that the jury
was adequately guided in its deliberations. The court instructed
the jury that if it found that the Taita-appointed officers
breached their fiduciary duties by not divul ginginformation during
board neetings, “you must further consider whether Taita, through
the actions of its own officers and/or directors, know ngly joined
wWth or participated in that breach of loyalty.” It was instructed
further that if it found such a breach, it “nust also find Taita
Iiable (or responsi ble) for that breach of loyalty.” This |anguage
focused the jury on the fact that it nmust find Taita liable for the
acts, not BTR The identities of the two conpanies and their
actors were probably confusing because of the overlapping actors
bet ween the two conpanies. But with the argunents fromthe | awers

and the context of trial, the instruction was clear enough. It is

12



at least not so unclear as to create “substantial and i neradi cabl e
doubt whether the jury has been properly gquided in its
del i berations. "?2®

The Fal conwood case, whil e supportive of Taita’'s argunent, is
di sti ngui shabl e. First, jury instructions nust vary to fit the
particular facts of each case. Al t hough the instructions in
Fal conwood were insufficient for its facts, they may be sufficient
in response to another set of facts. Second, because the case
dealt wth an all eged rogue agent of a corporation, the jury needed
a detailed explanation of when an individual nmay bind a
corporation. Here, on the other hand, the actors are the sane; the
only question is which corporation must account for the acts.
Taita attenpted to distance itself from BTR throughout the case.
This clearly alerted the jury of the attribution issue. The
instructions ensured that the jury face and answer this question
directly. Accordingly, the charge was not erroneous.

C

Taita’s third argunent is that the trial court erred in
instructing the jury that it could hold Taita |liable for aiding and
abetting breach of fiduciary duty wi thout finding Westl| ake damaged

in any way. W agree.?

2% Mjalis, 15 F.3d at 1318.

27 \\est | ake argues that Taita failed to preserve its objection
by insufficiently explaining its basis. We di sagree. Al t hough
Taita’s oral objection was unclear as to its basis, the proposed

13



The Del aware Suprene Court makes clear that one nust show
damages as an elenent of aiding and abetting breach of fiduciary
duty.?® Having failed to include an essential el enment of the claim
the instructions provided insufficient guidance to the jury on
West | ake’s counterclaim Under Delaware |aw, danmages are a
requi red el enent of an ai ding and abetting cause of action. Gotham
Partners, L.P. v. Hallwod Realty Partners? and Ml piede v.
Townson, ** two Del aware Suprenme Court cases, state that a plaintiff
must show that “damages to the plaintiff resulted from the

concerted action of the fiduciary and the non-fiduciary.”3!

instruction submtted by Taita apprised the judge of the objection
and its basis. A submtted instruction does not necessarily
preserve error. However, a submtted instruction can preserve
error if it nmakes one’'s “position sufficiently clear to the court
to satisfy Rule 51's objection requirenent.” Kelly, 61 F.3d at
361.

Taita’ s proposed instruction nmade its position clear: “One of
[the elenents of aiding and abetting a breach of fiduciary duty]
requi res that the person alleging such a breach prove that damages
resulted to them as a result of the concerted action of the
fiduciary and non-fiduciary. Thus, no danages shoul d be awarded to
Westlake if they do not establish any damage, harm or loss to
t hensel ves — West| ake — as a result of an alleged breach.” Taita's
proposed instruction, along with the oral objection, provided
sufficient clarity and l|legal support to alert the court of the
grounds of the objection.

28 The parties agree that Delaware |aw controls Westl ake’s
ai ding and abetting counterclaim

20 817 A . 2d 160 (Del. 2002).
30 780 A 2d 1075 (Del. 2001).

31 Gotham Partners, 817 A.2d at 172; see al so Ml pi ede, 780
A 2d at 1096.
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West | ake cites no post - Got hamor post- Ml pi ede authority to support
its position. |Instead, it argues that aiders and abettors may be
required to disgorge the profits resulting from the aiding and
abetting, citing Nash v. Schock, *2 an unpubl i shed opi ni on. However,
this case predates Gotham and deals with restitution and unjust
enrichnment, which were not pled in this case.

Considering that the jury was not instructed on an essenti al
el enrent of aiding and abetting breach of fiduciary duty, the jury
was insufficiently guided in its deliberations. Therefore, the
only question is whether the error “could not have affected the
outcone of the case.”® Taita argues that because the jury award
was based on disgorging its profits, and not on any harm suffered
by Westl| ake, the inproper jury charge affected the outconme of the
case. Westl ake responds that the attorney’s fees they incurred in
defending the lawsuit constitute harm Westlake’s argunent does
not account for the fact that the jury did not consider an
essential elenent of the claim The jury award on Westl ake’'s
countercl ai m nust be vacat ed.

Because West | ake presented no evi dence of any injury resulting
from Taita’ s aiding and abetting breach of fiduciary duty, we do
not remand this counterclaim \Westlake chose to proceed with the

ai ding and abetting counterclaimon a disgorgenent theory, |ikely

32 No. 14721-NC, 1998 W. 474161 (Del. Ch. July 23, 1998).
33 Mjalis, 15 F.3d at 1318 (quoting Bender, 1 F.3d at 276-77).
15



because it knew it could not show any injury. The di sgorgenent
theory failed, and there is no evidence of injury to Westl| ake as a
result of Taita's aiding and abetting breach of fiduciary duty.
Accordi ngly, we render judgenent in favor of Taita on Westl ake’'s
ai ding and abetting counterclaim

Taita argues further that in addition to tainting the aiding
and abetting counterclaim the erroneous instruction also taints
West | ake’ s use of aiding and abetting breach of fiduciary duty as
an affirmative defense. Wthout a finding of damages to West | ake
fromthe aiding and abetting, the argunent goes, it cannot be used
as an affirmative defense and this Court nust remand Taita's
contract claimas well.

W need not reach this argunent because of the additiona
finding by the jury that Taita defrauded Westl ake. Even assum ng
that the error in msstating the elenents of aiding and abetting
breach of fiduciary duty tainted both Wstlake’'s claim and its
affirmati ve defense, we nust uphold the verdict if the error “could
not have affected the outcone of the case.”®* The fraud clai mwas
based, |i ke the breach of fiduciary duty, in part on the allegation
that Taita fraudulently induced Westlake into entering into the
| ower-priced contracts. Taita' s fraudul ent i nducenent resulted in
the price-discounts Taita clainedinits breach of contract acti on.

The jury found that Taita defrauded Westl| ake t hrough this conduct,

% Mjalis, 15 F.3d at 1318 (quoting Bender, 1 F.3d at 276-77).
16



and this finding supports the invalidity of Taita s breach of
contract claim
|V
We REVERSE t he judgnent’s award to Westl ake on its aiding and
abetting counterclai mand RENDER judgnent on that counterclaimin

favor of Taita. W AFFIRMthe remaining portions of the judgnent.
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