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DeMOSS, Circuit Judge:

On or about March 22, 1999, Joseph P. Fuzy applied for a job
wth S & B Constructors, Ltd. (“S&”) as a pipefitter. Fuzy had
extensi ve experience as a pipefitter but also had a history of
injuries to his left knee. However, Fuzy had never been unable to
physically performany job due to his injury nor has a physician

ever placed him on a work restriction due to the injury.

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



Addi tionally, Fuzy has never been told by a physician that he is
di sabl ed. Fuzy was given a conditional offer of enploynent from
S&B, but was required to satisfactorily conplete a physical
capacity evaluation and a drug screen perforned by a third-party
testing service before his offer could be finalized. During the
physi cal exam nation, Fuzy was asked to conplete a nedical history
form and to perform various physical capacity tests. One test
measured Fuzy’'s ability to |ift 100 pounds unassisted, because
under the Departnent of Labor’s Dictionary of Occupational Titles,
the job of pipefitter is placed in the heavy category with a
physi cal demand | evel of 100 pounds. Fuzy was only able to lift 92
pounds and subsequently was not hired as a pipefitter.

Fuzy sued S&B claimng that they violated the Arericans with
Disabilities Act, and a sim/lar Louisiana anti-discrimnation |aw,
by denying his application for enploynent solely on the basis of
his failure to satisfy the lifting requirenent. S&B noved for
summary judgnment on both clainms, arguing that Fuzy was not
“di sabl ed” within the neaning of the ADA and that, even if he did
have standing to sue under the ADA, the tests used were perm ssible
because it related to an essential function of the job. The
district court granted S& summary judgnent and Fuzy appeal ed.

This Court reviews a grant of summary judgnent de novo.
Mowbr ay v. Caneron County, Tex., 274 F.3d 269, 278 (5th Gr. 2001).

Summary judgnent is only appropriate when the record indicates “no



genui ne issue as to any material fact,” and when “the noving party
is entitled to judgnent as a matter of law” Fed, R Cv. P
56(c). On appeal, Fuzy only argues that the district court erred
in denying his ADA clainms under 42 U S. C. 8§ 12112(b)(6) and under
§ 12112(d). He therefore waives his other clains including his
cl ai s under Louisiana state law. Yohey v. Collins, 985 F. 2d 222,
224-225 (5th Gr. 1993) (holding that argunents not briefed on
appeal are abandoned). Fuzy al so does not contest the district
court’s finding that he is not disabled within the neaning of the
ADA, but rather, asserts that it erred in not allowng himto nove
forward with his claimdespite the fact that he is not disabl ed.
Fuzy bases his argunent on this Court’s decision in Arnstrong V.
Turner Indus., 141 F.3d 554 (5th Cr. 1998), and on the Tenth
Circuit’s decisionin Giffinv. Steeltek, Inc., 160 F. 3d 591 (10th
Cir. 1998).2

“The ADA prohibits an enployer from using qualification
standards that screen out a disabled individual or class.” EEQCCv.
Exxon Corp., 203 F.3d 871, 872 (5th Gr. 2000) (citing 42 U S.C. 8§

12112(b) (6) (1999)). As Fuzy concedes that he is not disabled, he

2lt is arguable that Fuzy has even waived these argunents.
Fuzy’ s brief only nentions Giffinin the request for oral argunent
and his citations under this argunent’s heading are scant. Al so,
Fuzy’s original conplaint makes no nention, specifically, of
812112(d) and the |anguage used in the conplaint alnost exactly
mrrors the | anguage of 812112(a) and (b). However, in his notion
opposi ng sunmary judgnent, Fuzy cites to Arnstrong as a defense
whi ch arguably indicates that Fuzy was indeed attenpting to sue
under 812112(d) as well.



has no standing to sue under 8§ 12112(b). This |eaves Fuzy wth
only the argunment that he may sue under 812112(d) despite the fact
that he is not disabled. As to this argunent, Fuzy is correct in
noting that the Tenth Crcuit has recognized that a non-di sabl ed
person may still maintain a cause of action under § 12112(d).
Giffin, 160 F.3d at 594; see also Cossette v. Mnnesota Power &
Light, 188 F.3d 964 (8th Cr. 1999); Fredenburg v. Contra Costa
Cty. Dept. of Health Serv., 172 F.3d 1176 (9th Gr. 1999).
However, this Crcuit has yet to reach this issue. In Arnstrong,
a panel of this Court specifically left open the question of
whet her or not the |anguage of § 12112(d) would permt a non-
di sabl ed person from bringing suit. Arnstrong, 141 F.3d at 558.
The Court instead found that, even assum ng arguendo that such a
claim could be brought under 8 12112(d)(2)(A), the plaintiff in
that case had failed to denobnstrate any injury that could be
redressed by danmages. 1d. The Court therefore concluded that the
plaintiff | acked standing to seek declaratory and i njunctive relief
and that di sm ssal was proper “whether or not in sone other context
a nondi sabled individual mght be afforded judicial relief in
respect to a section 12112(d)(2)(A) violation.” Id.

Like the Court in Arnstrong, we also reserve judgenent on
whet her § 12112(d) permts a non-di sabl ed person to bring suit. W
do so because, even assum ng arguendo that Fuzy could bring such a

suit, his claimwould still fail. S&G presented sumary judgnent

4



evi dence that the 100 pound lifting requirenent was job rel ated and
Fuzy failed to adequately r ebut this evi dence. Under
812112(d)(4)(A) and (B), an enployer may inquire and nake nedi cal
exam nations if they are shown to be job-related and consi stent
W th business necessity. Therefore, even if this Court assunes,
W t hout deciding, that a person who is not disabled my assert a
cl ai magai nst an enpl oyer or prospective enpl oyer for nonconpli ance
with particular provisions of 8§ 12112, we nust still affirm the
district court’s dism ssal because Fuzy has not raised a genuine
i ssue of material fact that the weight lifting test was not a job
related function as to the pipefitting job for which he sought
enpl oynent .

The district court’s grant of summary judgnent is therefore
AFFI RVED.

AFFI RVED.



