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LYNN, Judge:

Perry Hanburger appeals the trial court’s grant of parti al
summary judgnent on his extra-contractual clains, the striking of
his expert witness’'s testinony on causation, the entry of
judgnent as a matter of |aw that Hanburger was not entitled to
recover for pain and suffering or nedical expenses related to his
herni ated disc, and the offset of the jury verdict wth the
$35,000 in benefits previously paid to Hanburger. W affirmin

part, and reverse and remand in part.

District Judge for the Northern District of Texas,
sitting by designation.



BACKGROUND

On July 26, 1999, Hanburger was involved in an autonobile
acci dent caused by another driver. Thereafter, Hanburger
suffered a herniated disc in his neck that required surgery.
Hanmbur ger contends that this injury was caused by the accident.
The other driver’s insurer, AOd Anmerican |Insurance Conpany (“Ad
Anerican”), paid Hanburger $25,000, the limts of the other
driver’s policy. Thereafter, Hanburger filed a claimwth his
i nsurer, State Farm Miutual Autonobile |Insurance Conpany (“State
Farnmi), for his damages which exceeded $25,000. State Farm paid
Hanmbur ger $10, 000 under the personal injury protection (“PlIP")
provi sion! of his policy, but denied paynment under the
uni nsur ed/ underinsured notorist (“U M) provision.?

On July 24, 2001, Hanburger filed suit in state court
against State Farmfor breach of the U M clause (the “contractual
clainf), and for violations of the Deceptive Trade Practices Act

and Article 21.21 of the Texas Insurance Code, relating to State

! The PIP provision provides benefits because of bodily
injury, resulting froma notor vehicle accident, sustained by a
covered person. The benefits consist of reasonable and necessary
medi cal and funeral expenses, |oss of inconme, and reasonabl e
expenses incurred for obtaining services that a covered person
normal Iy woul d have perforned.

2 The U M provision pays danages that a covered person is
legally entitled to recover fromthe owner or operator of an
uni nsured or underinsured notor vehicle because of bodily injury
sustai ned by a covered person or property damage caused by an
acci dent.



Farm s alleged bad faith in denying his claimunder the UM
provision (the “extra-contractual clainms”). State Farm renoved
the case to federal court on Septenber 7, 2001, based on
diversity jurisdiction.?

The trial court’s Docket Control Order set a discovery
deadl ine of May 31, 2002. On March 15, 2002, State Farm noved
for summary judgnent on Hanburger’s extra-contractual clains.
Hanmbur ger asked State Farmto provide dates for Hanburger to
depose Matt Schonburg and Cat herine Wesley, the State Farm
representatives who handled State Farnmis PIP and U M cl ai ns.
State Farmreplied in an April 30, 2002 letter: “This is to
informyou that State Farmw ||l not agree to produce these
representatives for deposition because there is no issue in this
suit to which their testinony is relevant.” On May 20, 2002,
Hanmbur ger noved to conpel the depositions of the two State Farm
representatives. On May 28, 2002, the trial court granted State
Farm s notion for partial summary judgnent, and Hanmburger filed a
nmotion to reconsider the partial grant of summary judgnent. On
June 12, 2002, the court conducted a hearing on Hanburger’s
nmotion to conpel and his notion to reconsider, and denied both

nmotions. Hanburger appeals the granting of partial summary

® United States District Court Judge Sim Lake presided over

this case fromthe tinme of renoval until My 21, 2002, when the
parties consented to proceed before United States Magi strate
Judge Nancy K. Johnson.



judgnent for State Farm on Hanburger’'s extra-contractual clains.

Hanmbur ger designated his expert wtnesses on April 30, 2002,
al nost three nonths after the trial court’s deadline, wthout
subm tting expert reports. On May 23, 2002, State Farmfiled a
nmotion to exclude Hanburger’s expert witnesses for failure to
tinmely designate the experts and produce expert reports. On June
12, 2002, the trial court granted State Farmi s notion to excl ude
Hanburger’s expert w tnesses, and on August 23, 2002, the trial
court denied Hanburger’s notion to reconsider. Hanburger appeals
the court decision to bar Dr. Lynn Fitzgeral d s expert testinony
that the accident caused Hanburger’s herni ated disc.

Because Hanburger had no expert testinony that the accident
caused Hanburger’'s herniated disc, the trial court granted State
Farm s notion for judgnment as a matter of |aw that the accident
did not cause Hanburger’s injuries. Therefore, the trial court
did not allow the jury to consider conpensation for Hanburger’s
medi cal expenses or pain and suffering related to the herni ated
disc. The jury was allowed to consider conpensation only for
Hanmburger’s past and future pain and suffering related to
injuries other than the herniated disc. As an alternative ground
for granting judgnent as a matter of |aw that Hanburger was not
entitled to recover nedical expenses, the trial court found that
Hanmbur ger had presented no evidence that his nedical expenses

wer e reasonable. Hanburger appeals the trial court’s grant of



judgnent as a matter of |aw.

The jury awarded Hanmburger $50, 000 for pain and suffering
not related to his herniated disc, and on Septenber 6, 2002, the
trial court entered a final judgnent against State Farm for
$50, 000. On Septenber 13, 2002, State Farm noved to alter or
anmend the final judgnment to offset the $10,000 in PIP benefits
paid by State Farm and the $25,000 in benefits paid by Add
Anmerican. On Septenber 30, 2002, the trial court granted State
Farmi s notion and entered an anended final judgnent against State
Farmin the anmount of $15,000. Hamburger appeals the trial
court’s application of the offsets to the jury verdict.

1. ANALYSIS
A. Summary Judgnent on the Extra-Contractual C ains

On May 28, 2002, the trial court granted State Farnmis Mtion
for Partial Sunmary Judgnment on Hanburger’s clainms that State
Farm “failed to attenpt in good faith to effectuate a pronpt,
fair, and equitable settlenent of a claimwth respect to which
the insurer’s liability had becone reasonably clear” in violation
of the Deceptive Trade Practices Act and Article 21.21 of the
Texas | nsurance Code (the “extra-contractual clains”). Hanburger
contends that sunmary judgnent on the extra-contractual clains
was i nproper because (1) material facts were in dispute which
precl uded summary judgnent, and (2) Hanburger was not afforded a

full opportunity to conduct discovery.



The Court reviews the trial court’s grant of partial summary
j udgnent de novo, applying the sanme summary judgnent standard

applied by the district court. WIllians v. Braner, 180 F.3d 699,

702 (5th Cr. 1999). Under Federal Rule of G vil Procedure
56(c), summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of |aw. In addition, the
trial court’s interpretations of state law are reviewed by this

Court de novo. Sal ve Regina Coll. v. Russell, 499 U S. 225, 231

(1991).

In order to inpose liability on State Farm for viol ati ons of
the duty of good faith and fair dealing, the DTPA, and Article
21.21, Hanburger was required to show that State Farm knew or
shoul d have known that it was reasonably clear that Hanburger’s
U M claimwas covered, but failed to attenpt in good faith to
effectuate a pronpt, fair, and equitable settlenent. Universe

Life Ins. Co. v. Gles, 950 S.W2d 48, 55 (Tex. 1997) (enunci ati ng

the standard for breach of the common | aw duty of good faith and

fair dealing); Enmert v. Progressive County Mit. Ins. Co., 882

S.W2d 32, 36 (Tex. App.--Tyler 1994, no wit) (“The various
ot her extracontractual clains require the sane predicate for

recovery as bad faith causes of action.”).



Hanmburger’s U M coverage requires State Farmto “pay damages
whi ch a covered person is legally entitled to recover fromthe
owner or operator of an uninsured notor vehicle because of bodily
injury sustained by a covered person.” Texas courts construe the
phrase “legally entitled to recover” in U M provisions to nean
that “the insured nust establish the uninsured notorist’s fault
and the extent of the resulting danmages before becom ng entitled

to recover [U Mbenefits].” Wllisch v. United Servs. Auto.

Ass’'n, 75 S.W3d 53, 57 (Tex. App.--San Antoni o 2002, pet.

denied) (citing Henson v. S. FarmBureau Cas. Ins. Co., 17 S.W3d

652, 653 (Tex. 2000); Franco v. Allstate Ins. Co., 505 S.W2d

789, 792 (Tex. 1974); Md-Century Ins. Co. of Tex. v. Barclay,

880 S.W2d 807, 811 (Tex. App.—Austin 1994, wit denied); Sikes
V. Zul oaga, 830 S.W2d 752, 753 (Tex. App.—Austin 1992, no
wit)). Generally, establishnment of an insured s | egal
entitlenment requires “a settlenent with the tortfeasor or a
judicial determnation followng trial on the issue of the
tortfeasor’s liability.” [1d. Therefore, Hanburger was not
“legally entitled to recover” from State Farmuntil the jury
establ i shed the extent of Hanburger’s danages caused by the
tortfeasor, the other driver.

In Wellisch, in determ ning whether an insurer could be
liable for violations of Article 21.55 by not paying a UM claim

before the insured’ s legal entitlenent was established, the San



Antoni o Court of Appeals stated: “[Aln insurer has the right to
w t hhol d paynent of U M benefits until the insured s |egal
entitlement is established.” Wellisch, 75 SSW3d at 57. State
Farm argues from Wl lisch that coverage of Hanburger’s U M cl ai m
was not reasonably clear until the jury determ ned the extent of
Hanmbur ger’ s damages caused by the other driver. State Farmthus
contends that the trial court properly granted sunmary j udgnment
on Hanburger’s extra-contractual clains, because no bad faith
liability could attach for State Farmis failure to settle the
claimprior to the jury' s determ nation of Hanburger’s damages
caused by the accident.

There are no Texas cases which have squarely held that
liability can never be reasonably clear before there is a court
determ nation of proximately caused damages. On the other hand,

in Md-Century Ins. Co. of Tex. v. Boyte, the Texas Suprene Court

hel d that an insured does not have a bad faith cause of action
against an insurer for the insurer’s failure to attenpt a fair
settlenent of a UMclaimafter there is a judgnent against the
insurer, at which tinme there are no | onger duties of good faith
and the rel ationship becones one of judgnent debtor and creditor.

M d-Century Ins. Co. of Tex. v. Boyte, 80 S.W3d 546, 549 (Tex.

2002). If State Farmis position were adopted, an insured such as
Hanmbur ger coul d never successfully assert a bad faith claim

against his insurer for failing to attenpt a fair settlenent of a



UMclaim pre-judgnment, liability woul d not be reasonably clear
under G les, and post-judgnent, such an action would be barred
under Boyte. Absent a nore clear indication from Texas courts
that liability cannot be reasonably clear under Gles until the
insured is found in a |l egal proceeding to be entitled to recover,
we W ll not adopt this interpretation of Texas | aw.

State Farm further argues that, even if extra-contractual
bad faith clains are available for an insurer’s conduct before
the insured’ s legal entitlenment to benefits is established in
court, the record is devoid of any evidence that State Farm knew
or should have known that it was reasonably clear that
Hanmburger’s U M claimwas covered but failed to attenpt in good
faith to effectuate a pronpt, fair, and equitable settlenent.
Gles, 950 SSW2d at 55. An insurer does not breach its duty of
good faith and fair dealing nerely by erroneously denying a

claim United States Fire Ins. Co. v. WIllians, 955 S.W2d 267,

268 (Tex. 1997). “Evidence that only shows a bona fide dispute
about the insurer’s liability on the contract does not rise to
the level of bad faith.” 1d.

In this case, in seeking paynent of U M benefits, Hanburger
subnmitted to State Farm nedical bills totaling $18, 960. 90, and
cl ai mred additional damages for pain and suffering as to which he
apparently submtted no additional information. State Farm

responded:



The nedical information that was submtted to us

concerni ng Perry Hanburger does not appear to warrant

an underinsured claim This is based on A d Anerican

| nsurance Conpany paying their policy limt of

$25, 000. 00 and State Farm paying the policy limt under

Personal Injury Protection of $10,000.00. W feel that

$35, 000. 00 i s adequat e compensation for M. Hanmburger’s

claim
This letter reflects a bona fide dispute about State Farnis
liability for U Mbenefits. Al though Hanburger contends that
“such an outl andi shly | ow evaluation, on its face, shows that
State Farmi s denial of M. Hanburger’s claimwas nerely a
pretext,” we disagree. Even if State Farm assuned during its
eval uation that the accident caused all of Hanmburger’s clains, it
cannot constitute bad faith per se for State Farmat that time to
vi ew $16, 039. 10, which is the difference between the nedi cal
bills and the insurance benefits al ready paid, as sufficient
conpensation for Hanburger’s subjective pain and suffering.
Therefore, the trial court properly granted summary judgnent for
State Farm on Hanburger’s extra-contractual clains.

Hanburger further argues that it was inproper for the trial
court to grant summary judgnent on Hanburger’s extra-contractual
clains without first allow ng Hanburger to depose the State Farm
representatives who handl ed Hanburger’s PIP and U M cl ai ns.
Odinarily, “[w here the party opposing summary judgnent i nforns
the court that its diligent efforts to obtain evidence fromthe

nmovi ng party have been unsuccessful, ‘a continuance of a notion

for summary judgnent for purposes of discovery should be granted



al nost as a matter of course.’” Int'l Shortstop, Inc. v. Rally’'s,

Inc., 939 F.2d 1257, 1267 (5th G r. 1991) (quoting Sanes v.

Gable, 732 F.2d 49, 51 (3d Gir. 1984)). However, “[i]f the

addi tional discovery will not likely generate evidence gernmane to
the summary judgnent notion, the district court may, inits

di scretion, proceed to rule on the notion w thout further ado.”
Id.

Hanbur ger contends that the additional discovery he sought
woul d have elicited testinony from State Farnmis clains
representatives that, when State Farm approved the paynent of
$10,000 in PIP benefits, State Farm determnm ned that Hanmburger’s
medical bills resulted fromthe auto accident. |In support,
Hanmbur ger quotes sel ected portions of the trial testinony of
clains representative Matt Schonmburg. However, the alleged |ink
bet ween the determ nation of PIP benefits and the determ nation
t hat Hanmburger’s herni ated di sc was caused by the accident is
unsupported by Schonburg’s testinony, which was that paynment of
PI P benefits did not involve nore than a rudi nentary
determ nation of causation. Further, even if Schonburg’s
testinony could be characterized as evidence that State Farm had
prelimnarily determ ned that the acci dent caused Hanburger’s
herni ated disc, this evidence could not have di sproved that a
bona fide dispute existed about whether $16,039.10 was sufficient

conpensation for Hanburger’s pain and suffering. Therefore, the



request ed additional discovery would not have generated evi dence
material to the summary judgnent notion. The trial court did not
abuse its discretion in granting summary judgnent w thout first
al l owi ng Hanburger to depose the State Farm representatives.

B. Disallowance of Dr. Fitzgerald s Expert Testinony on
Causati on

Hanmbur ger asserts two alternative reasons for his claimthat
the trial court abused its discretion in barring Dr. Fitzgerald s
expert testinony on causation. First, Hanburger asserts that Dr.
Fitzgerald was not an expert from whom an expert report was
requi red under Federal Rule of Civil Procedure 26(a)(2)(B), and
therefore, he did not violate the trial court’s discovery order
by not treating her as such an expert. Alternatively, Hanburger
asserts that even if an expert report of Dr. Fitzgerald was
required, the trial court should have granted a conti nuance
rather than barring Dr. Fitzgerald s expert testinony on
causati on.

Federal Rule of G vil Procedure 26(a)(2)(A) states that “a
party shall disclose to other parties the identity of any person
who may be used at trial to present evidence under Rules 702,
703, or 705 of the Federal Rules of Evidence.” Federal Rule of
Civil Procedure 26(a)(2)(B) provides that “this disclosure shall,
Wth respect to a witness who is retained or specially enployed
to provide expert testinony in the case or whose duties as an

enpl oyee of the party regularly involve giving expert testinony,



be acconpanied by a witten report prepared and signed by the
witness.” The Advisory Committee Notes acconpanying the 1993
Amendnents explain the interaction of subparts (A and (B) as
fol | ows:

The requirenent of a witten report in paragraph

(2)(B), however, applies only to those experts who are

retai ned or specially enployed to provide such

testinony in the case or whose duties as an enpl oyee of

a party regularly involve the giving of such testinony.

A treating physician, for exanple, can be deposed or

called to testify at trial w thout any requirenent for

a witten report.

The trial court’s Scheduling Order required Hanburger to
designate his experts by February 1, 2002, but Hanburger did not
designate Dr. Fitzgerald as an expert until April 30, 2002.

Unli ke the expert report requirenent of Rule 26(a)(2)(B), the
expert designation requirenent of Rule 26(a)(2)(A) applies to al
testifying experts.* Therefore, if the trial court had the

discretion to bar Dr. Fitzgerald as an expert w tness based

solely on Hanburger’s untinely designation of Dr. Fitzgerald as

“* Rule 26(a)(2)(A)’s disclosure requirenent applies to “any
person who may be used at trial to present evidence under Rules
702, 703, or 705 of the Federal Rules of Evidence,” not nerely to
t hose experts who are retained or specially enployed to provide
expert testinony in the case or whose duties as enpl oyees of the
party regularly involve giving expert testinony. Misser V.
CGentiva Health Servs., 356 F.3d 751, 756-57 (7th Cr. 2004). By
di stingui shing between the identification of an expert whose
opi nions may be presented at trial, and the requirenent of an
expert report, Rule 26(b)(4)(A) reiterates that Rule 26(a)(2) (A
applies to all testifying experts: “A party may depose any person
who has been identified as an expert whose opi nions may be
presented at trial. |If a report fromthe expert is required
under subdivision (a)(2)(B), the deposition shall not be
conducted until after the report is provided.”




an expert, the Court need not reach the issue of whether Dr.
Fitzgerald is an expert from whom an expert report is required by
Rul e 26(a)(2)(B)

The Court reviews the trial court’s exercise of its
di scretion to exclude experts not properly designated by
considering four factors: (1) the explanation for the failure to
identify the witness; (2) the inportance of the testinony; (3)
potential prejudice in allowng the testinony; and (4) the
availability of a continuance to cure such prejudice. Geisernan

v. MacDonald, 893 F.2d 787, 791 (5th G r. 1990). Hanburger first

explains that he failed to tinely designate Dr. Fitzgerald
because his “counsel did not believe that a treating physician
was the type of witness fromwhom an expert report was
necessary.” Wiile this explanation addresses why Hanburger did
not obtain and serve a witten report fromDr. Fitzgerald
pursuant to Rule 26(a)(2)(B), it does not address why Hanburger
failed to tinely designate Dr. Fitzgerald as a testifying expert
under Rule 26(a)(2)(A), and no other explanation is given.

The second factor, the inportance of Dr. Fitzgeral d s expert
testi nony on causation, is disputed. The trial court found, as
State Farm contended, that w thout expert testinobny on causation,
State Farmwas entitled to judgnent as a matter of |aw on
Hanburger’s clainms for pain and suffering and nedi cal expenses

related to his herniated disc. Hanburger contends that |ay



testi nony woul d have been sufficient on causation. For purposes
of this analysis, this Court assunes arguendo that Dr.
Fitzgerald s testinony was essential to Hanburger’s clains for
medi cal expenses and pain and suffering for the herniated disc.
Al t hough the inportance of Dr. Fitzgerald s proposed testinony
wei ghs agai nst excl usion of that testinony, the inportance of
proposed testinony cannot “singularly override the enforcenent of
| ocal rules and scheduling orders.” [d. at 792. Additionally,
the i nportance of the testinony underscores how critical it was
for Hanburger to have tinely designated Dr. Fitzgerald.

The third factor, prejudice to State Farm weighs in State
Farm s favor. Since Dr. Fitzgerald was not designated tinely,
State Farm did not have reason to know that Hanburger intended to
call her to give expert testinony about causation. Although
State Farmwas i n possession of Dr. Fitzgerald s nedical records
prior to Hanburger’'s | ate designation of Dr. Fitzgerald as an
expert wtness, those records did not address causation and thus
did not alert State Farmthat Dr. Fitzgerald m ght give expert
testi nony about that subject. Thus, State Farm woul d have been
prejudiced if Dr. Fitzgerald' s lately identified expert testinony
about causation had been al |l owed.

The fourth factor relates to whether a continuance may have
cured such prejudice by allowing State Farmtine to depose Dr.

Fitzgerald. Cbviously, a continuance “would have resulted in



addi tional delay and increased the expense of defending the

lawsuit.” Ceiserman, 893 F.2d at 792.

Since the first and third factors mlitate against
permtting the testinony, the trial court was not obligated to
continue the trial. Oherwise, the failure to satisfy the rules
woul d never result in exclusion, but only in a continuance.
Because of a trial court’s need to control its docket, a party’s
violation of the court’s scheduling order should not routinely
justify a continuance. Here, the trial court did not abuse its
discretion in barring Dr. Fitzgerald as an expert w tness because
Hanmburger failed to tinely identify her as required by Rule
26(a)(2)(A).°

C. Judgnent as a Matter of Law on Hanburger’'s Cains for Mdica
Expenses and Pain and Suffering Related to his Herniated D sc

We review the trial court’s grant of a notion for judgnent

as a matter of | aw de novo. Hi dden OGaks Ltd. v. Gty of Austin,

138 F. 3d 1036, 1042 (5th Gr. 1998). The question of whether the
evidence is sufficient for a claimto be presented to the jury is

governed by federal standards. Mathis v. Exxon Corp., 302 F.3d

448, 453 (5th Cr. 2002). Under federal standards, a judgnent as
a matter of lawis appropriate where “a party has been fully

heard on an issue and there is no legally sufficient evidentiary

> In light of our remand of this case on the issue of
causation, the trial court may choose in its discretion to permt
this testinony on retrial.



basis for a reasonable jury to find for the party on that issue.”
Id. “[We apply federal standards of review to assess ‘the
sufficiency or insufficiency of the evidence in relation to the
verdict,’” but in doing so we refer to state |aw for ‘the kind of

evi dence that nust be produced to support a verdict.’” Ayres v.

Sears, Roebuck & Co., 789 F.2d 1173, 1175 (5th Cr. 1986) (quoting

Fairley v. Am Hoist & Derrick Co., 640 F.2d 679, 681 (5th Gr.

1981) and McCandless v. Beech Aircraft Corp., 779 F.2d 220, 223

(5th Gr. 1985)). For exanple, in Ayres, we | ooked at Texas
products liability law to determ ne that proof of a product
defect and of the causative el enent could be established by
direct or circunstantial evidence based on anecdotal or expert
testinony. Ayres, 789 F.2d at 1175. Simlarly, in Geisernman, we
| ooked at Texas |law on |legal nmal practice to determ ne whet her
expert testinony is necessary to establish the standard of care.
Gei serman, 893 F.2d at 793. Therefore, in this case, we wl|
| ook to Texas |law to determ ne whet her Hanburger was required to
present expert testinony on causation in order to avoid judgnent
as a matter of |aw

Under Texas law, “[l]ay testinony is adequate to prove
causation in those cases in which general experience and conmobn
sense wll enable a layman to determ ne, with reasonabl e
probability, the causal relationship between the event and the

condition.” NMdrgan v. Conpudgraphic Corp., 675 S.W2d 729, 733




(Tex. 1984). “Cenerally, lay testinony establishing a sequence
of events which provides a strong, logically traceabl e connection
bet ween the event and the condition is sufficient proof of
causation.” 1d. Therefore, in determ ning whether |ay testinony
is sufficient to prove causation, Texas courts |ook at the nature
of the lay testinony and the nature of the injury.

In Morgan, the plaintiff suffered fromfrequent skin rashes
and problens with her digestive and nervous systens, which she
al |l eged were caused by her exposure to chem cal funes froma
| eaki ng typesetting machine at her workplace. 1d. at 731. The
plaintiff testified that (1) she had al ways been in good health
prior to the installation of the typesetting machi ne near her
desk, (2) she worked with her face two inches froma typesetting
machi ne that was | eaking chem cal funes, (3) soon thereafter she
experienced problens with breathing and swelling, and (4) after
four or five days of constant exposure, she experienced watery
eyes, blurred vision, headaches, and swol | en breathi ng passages.
Id. at 733. The Texas Suprene Court held that this evidence
establi shed “a sequence of events fromwhich the trier of fact
may properly infer, without the aid of expert nedical testinony,
that the rel ease of chemcal funmes fromthe typesetting nachine
caused [the plaintiff] to suffer injury.” 1d.

Simlarly, in Blankenship v. Mrick, the plaintiff suffered

from di sl ocated kneecaps, which she all eged were caused by an



aut onobil e col i si on. Bl ankenship v. Mrick, 984 S W2d 771, 776

(Tex. App.—-Waco 1999, pet. denied). The plaintiff testified
that (1) she had experienced no problens with her knees before
the collision, (2) the force of the collision caused her knees to
be shoved into the dashboard, (3) she followed her doctor’s
instructions concerning daily exercises, avoidance of certain
activities, and nedication, and (4) she continued to experience
pai n between the tine her doctor released her to work after the
auto collision and the tinme her doctor concluded, nine nonths

| ater, that her kneecaps were dislocated. 1d. The court held
the plaintiff’s testinony was sufficient to prove causation. |d.

Further, in Dawson v. Briggs, the plaintiff suffered from

pain, swelling, and popping in her jaw, which she all eged was

caused by an autonobile accident. Dawson v. Briggs, 107 S.W3d

739, 754 (Tex. App.--Fort Worth 2003, no pet.). The plaintiff
testified that (1) prior to the accident, she did not wear a bite
splint, (2) she had pain, swelling, and popping in her jaw as a
result of the accident, (3) her dentist treated her for this
probl em and continued to do so, and (4) she was required to wear
a bite splint or her jaw hurt and popped. 1d. Although the
court found that there was al so expert testinony of causation,
the court held that the plaintiff’s lay testinmony was sufficient
proof of causation. |d.

Finally, in Fidelity & Guaranty Ins. Underwiters, Inc. V.




La Rochelle, the plaintiff contended that her back injury was

covered by worker’s conpensation because it resulted from her

pl ayi ng a ping pong gane at work. Fidelity & Guaranty Ins.

Underwiters, Inc. v. La Rochelle, 587 S.W2d 493, 494 (Tex.

App. —Dallas 1979, wit disnid). Nine nonths prior to playing
pi ng pong, she had injured her back while working for a different
enpl oyer and was di agnosed with a protruding disc. 1d. Shortly
after the ping pong gane, she experienced pain in her |ower back
and was again treated for a disc condition. 1d. The court
concl uded that expert testinony was not required because “the
jury should be entitled to decide causation with or wthout
medi cal testinony in areas of commobn experience.” 1d. at 496.

In cases involving other types of injuries, Texas courts
have refused to find lay testinony sufficient to prove causati on.

For exanple, in Burroughs Wellcone Co. v. Crye, 907 S.W2d 497,

499 (Tex. 1995), the Texas Suprene Court stated that “[t]he
nature of a frostbhite injury is such that expert nedica

testinony is required to establish causation.” See also Smth v.

Sout hwestern Bell Tel. Co., 101 S.W3d 698, 702 (Tex. App.--Fort

Worth 2003, no pet.) (fibronyalgia); Coastal Tankships, U S A ,

Inc. v. Anderson, 87 S.W3d 591, 603 (Tex. App.--Houston [ 1st

Dist.] 2002, pet. denied) (bronchiolitis obliterans organi zing
pneunoni a) .

Hanmburger testified that (1) prior to the accident, he had



never had any problenms with his neck, (2) during the collision,
hi s head went forward and snapped back agai nst the headrest, (3)
i medi ately after the collision, his neck felt stiff, and (4)
over the next few nonths, the pain progressively worsened and
began to spread to his shoulder and arm Hanburger presented
evi dence of a sequence of events fromwhich the trier of fact
could properly infer that the auto acci dent caused Hanburger’s
injury. Further, Hanburger’s neck injury is nore simlar to a
back injury or dislocated knees, such as those involved in

Bl ankenship and La Rochelle, than it is to frosthite, such as

that involved in Cye, and thus expert testinony was not required
to establish that Hanburger’s disc injury arose fromthe
accident. Therefore, under Texas |aw, Hanburger was not required
to present expert testinony on causation in order to avoid
judgnent as a matter of |aw on Hanburger’s clains for nedical
expenses and pain and suffering related to the herniated disc.

In granting judgnent as a nmatter of law to State Farm on
Hanmburger’s claimfor nedical expenses, the trial court
additionally based its ruling on Hanburger’s failure to present
evi dence that his nedical expenses were reasonable. Under Texas
law, a claimfor past nedical expenses nmust be supported by
evi dence that such expenses were reasonabl e and necessary. Six

Fl ags Over Texas, Inc. v. Parker, 759 S.W2d 758, 760-61 (Tex.

App. — Fort Worth 1988, no wit); Mnsanto Co. v. Johnson, 675




S.W2d 305, 312 (Tex. App.-—-Houston [1st Dist.] 1984, wit ref’d
n.r.e.). “[T]estinony showing only the nature of the injuries,

t he character of and need for the services rendered, and the
anounts charged therefor does not constitute evidence of

probative force that the charges are reasonable.” Dallas Ry. &

Termnal Co. v. Cossett, 294 S.W2d 377, 383 (Tex. 1956).

Hanmbur ger presented no evidence that his nedical expenses were
reasonable. Therefore, the trial court correctly granted
judgnent as a matter of law to State Farm on Hanburger’s claim
for medi cal expenses.?®

Because the trial court correctly granted judgnent as a
matter of law to State Farm on Hanburger’s claimfor nedical
expenses, we affirmthe trial court’s judgnent as a matter of |aw
t hat Hanburger cannot recover his nedical expenses. However,
because Hanburger was not required to present expert testinony to
create a fact issue on causation, we reverse the trial court’s
judgnent as a matter of |aw that Hanburger cannot recover for

pain and suffering related to the herniated disc.

® W note that Hanburger was on notice of the need to

present evidence that his nedical expenses were reasonabl e and
necessary. In the August 28, 2002 pretrial hearing, State Farms
counsel argued that Hanburger should not be allowed to submt

evi dence of nedical expenses to the jury: “[Y]ou need to have

evi dence of reasonabl eness, necessity and that they were nade
necessary because of the accident in question. Plaintiffs cannot
nmeet that burden . . .” The trial court responded: “Well, that
may be the subject of a Rule 50 Motion. But, | nean, pretrial,
|’mnot going to do it.”



D. State Farnmis Entitlenment to Offsets

Hanmbur ger contends that State Farmis not entitled to offset
the jury verdict with the $10,000 paid for in PIP benefits and
t he $25,000 paid by A d American. Hanmburger argues that the
$10,000 in PIP benefits were paid to conpensate Hanburger for his
medi cal expenses related to his herniated disc. Because the
trial court granted State Farm judgnent as a matter of |aw on
Hanmburger’s claimfor nedical expenses, the jury verdict did not
i ncl ude any conpensation for Hanburger’s nedi cal expenses.
Theref ore, Hanburger contends that State Farmis not entitled to
of fset the jury verdict with the $10,000 in PIP benefits.
Hanmburger simlarly argues that the $25,000 paid by O d American
conpensat ed Hanburger for damages related to his herniated disc.
Since the jury was only allowed to award danmages for pain and
suffering unrelated to the herniated di sc, Hanburger contends
that State Farmis not entitled to offset the jury verdict with
the $25,000 paid by Od Arerican. |In |light of our affirmance of
the trial court’s ruling that State Farmis entitled to judgnment
as a matter of |law on Hanburger’'s claimfor nedical expenses,
Hanmbur ger’s argunent agai nst the offsets nust be addressed.

State Farm contends that the joint pretrial order entered
under Federal Rule of Civil Procedure 16(e) controls the
subsequent course of the action. In the joint pre-trial order

signed by Hanburger and State Farm Hanburger agreed that



“Defendant is entitled to offset any paynents nade pursuant to
the underlying liability policy” and that “Defendant is entitled
to offset any paynents nade under Plaintiff’s PIP coverage unl ess
Plaintiff’s damages exceed the conbined limts of his PIP and U M
coverage.”’ Notably, the pretrial order did not condition these
offsets on the jury's awardi ng damages for nedi cal expenses.

Rul e 16(e) states that a pretrial order “shall control the
subsequent course of the action unless nodified by a subsequent
order.” Because of the inportance of pretrial orders in
“achieving efficacy and expeditiousness upon trial in the
district court, appellate courts are hesitant to interfere with

the court’s discretion in creating, enforcing, and nodi fying such

orders.” Quick Techs. v. Sage Group PLC 313 F.3d 338, 345 (5th
Cr. 2002). Hanmburger argues that enforcing the pretrial order
in this case woul d be unjust because the context of the pretrial
order “clearly reveals that any stipulation regarding offsets was
made on the assunption that Hanburger’s jury would be allowed to
consider the full range of his damages.” W w il not reverse the
trial court’s exercise of its discretion based on Hanburger’s

unspoken assunption. Hanburger should not have been surprised by

" The pretrial order contained in the record is not signed

by United States Magi strate Judge Johnson. State Farm cont ends
that the order was entered by Judge Johnson at the pretrial
conference on June 12, 2002, and Hanburger does not contest this
contention. Further, at trial, Hanburger expressly relied on the
facts stipulated by the parties in the order, treating it as in
effect. Therefore, we assune the order was entered by the trial
court.



the possibility that if he did not prove that his nedical
expenses were reasonabl e and necessary, the jury would not be
permtted to consider an award of nedical expenses. |In fact, in
the sanme pretrial order, State Farmset out its contention that
“there is no evidence Plaintiff’s injuries or nedical conditions
were caused by this accident, nor that the services and charges
he incurred were reasonabl e and necessary.” Therefore, enforcing
the pretrial order in this case was not unjust and the trial
court did not abuse its discretion in doing so.
1. CONCLUSI ON

W affirmthe trial court’s grant of partial summary
j udgnent on Hanburger’s extra-contractual clains, the striking of
Dr. Fitzgerald s expert testinony on causation, the entry of
judgnent as a matter of |aw that Hanburger was not entitled to
recover mnedi cal expenses related to his herniated disc, and the
of fset of the jury verdict with the $35,000 in benefits
previously paid to Hanburger. W reverse the trial court’s entry
of judgnent as a matter of |law that the accident did not cause
Hanmburger’s herniated disc and remand the case so that the trier
of fact can determ ne whet her the accident caused Hanburger’s
herniated disc and, if so, to what extent Hanburger is entitled

to recover for pain and suffering related to that injury.



KING Chief Judge, concurring in part and dissenting in part:

| agree with the majority, for the reasons stated in Judge
Lynn’s careful opinion, that the trial court was correct to grant
partial summary judgnent on Hanburger’s extra-contractual clains,
exclude Dr. Fitzgerald s expert testinony on causation, grant
judgnent as a matter of |aw on Hanburger’s claimfor nedical
expenses related to the herniated disc, and offset the jury
verdict with funds al ready paid to Hanburger. Because | believe
that lay testinony was insufficient under Texas |law to establish
causation in this case, | would also affirmthe trial court’s
entry of judgnent as a matter of |law on the issue of the cause of
Hanburger’s herniated disc. The majority sets out the proper
governi ng principles concerning whether |ay testinony was
required, but | would sinply reach a different conclusion on this
record. For that reason, | respectfully dissent fromthat
portion of the majority’s opinion and judgnent.

As the majority correctly explains, the |eading Texas

authority on this question is Mirgan v. Conpugraphic Corp., 675

S.W2d 729 (Tex. 1984). There, the Texas Suprene Court stated
the followi ng rule regardi ng when expert testinony on causation
IS required:

Lay testinony is adequate to prove causation in those
cases in which general experience and common sense wl |
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enable a layman to determ ne, wWith reasonabl e

probability, the causal relationship between the event

and the condition. Cenerally, lay testinony establishing

a sequence of events which provides a strong, logically

traceabl e connection between the event and the condition

is sufficient proof of causation.
ld. at 733 (citation onmtted).?

The application of this rule is necessarily case-specific.
There will be some cases in which the causal connection between
an event and an injury is so plain that no fair-m nded observer
could reject it, but in other cases the causal connection is so
attenuated that the | ayperson can only engage in rank specul ation
as to whether any connection exists. Sone Texas cases suggest

that certain types of injuries may be, as a categorical matter,

beyond the ken of the |ayperson. See, e.q., Burroughs Wl | cone

Co. v. Crye, 907 S.W2d 497, 499 (Tex. 1995) (“The nature of a

frostbite injury is such that expert nedical testinony is

required to establish causation.”). In nost cases, however, the
decision turns not only on the type of injury but also on the
surroundi ng circunstances. Thus, sone cases involving herniated
discs will not require expert testinony on causation, see, e.q.

Fid. & Guar. Ins. Underwiters, Inc. v. La Rochelle, 587 S. W2d

8 | treat the question whether an expert is needed in this diversity case as a question

governed by state law. | recognize that the distinction drawn in our cases between the amount of
evidence required, which is a function of federal law under Federal Rule of Civil Procedure 50,
and the kind of evidence required, for which we look to state law, becomes rather dippery in this
context. Nonetheless, | agree with the mgjority that our cases treat this question as a matter of
state law. From the point of view of the Erie interest in avoiding forum shopping, it is sensible to
follow the state rules regarding when expert testimony is needed to prove causation.
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493, 494, 496-97 (Tex. Cv. App.-ballas 1979, wit ref’d n.r.e.)
(protruding disc in plaintiff’s back), but other cases involving
simlar injuries wll require an expert opinion, depending on
whet her (according to the facts of the case) “general experience
and common sense wWill enable a layman to determne, with
reasonabl e probability, the causal relationship between the event
and the condition.” Morgan, 675 S.W2d at 733,

| find sone of the details in the record before us quite
relevant to the question whether “general experience and comon
sense” wll suffice in this case. Hanburger testified, and his
w fe agreed, that he never had any problens with his neck before
the July 26 accident. Immediately after the accident, he
experienced “general stiffness and sone pain” in his neck, but he
did not seek any nedical treatnent at that tinme. The pain
continued and grew quantitatively worse over the next several
weeks, but at sonme point between four and ei ght weeks after the
accident the pain also changed qualitatively: “[A]lll of a sudden
one day,” Hanburger testified, “the pain just progressed fromny
neck and--to the shoulder and down ny arm” It was this new
species of pain that led himto the doctor in early Novenber. It
was | ater determ ned that his nerves were being conpressed by a
herni ated di sc.

The tests perfornmed on Hanburger reveal ed not only the

herni ated di sc but al so sone degenerative changes in his neck and
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spine. Although there was no testinony on whet her Hanburger’s
acci dent caused his herniated disc (the operating surgeon would
have opined that there was a connection, if the court had
permtted it), there was expert testinony on the types of things
that can cause a herniated disc. According to the testinony, it
coul d be associated with degenerative conditions or with traum
The category of traunma includes car accidents, but, according to
the expert testinony, it also includes exercising and even

sneezi ng--anything that “[c]auses the body to jerk in any
direction suddenly.” The record in this case thus discloses both
a del ayed onset and possi bl e conpeting causes, features that tend
to erode the comobn sense causal connection between Hanburger’s

accident and his herniated disc. See, e.q., |lIl. Enployers Ins.

of WAusau v. WIlson, 620 S.W2d 169, 172 (Tex. Cv. App.dyler

1981, wit ref’d n.r.e.) (holding that the length of tinme between
the plaintiff’s shin laceration and the subsequent gangrene and
anput ation, together with the conplexity of the injury, required

expert testinony on causation); Okin Extermnating Co. v. Davis,

620 S.W2d 734, 736-37 (Tex. Cv. App.-Pallas 1981, wit ref’d
n.r.e.) (requiring expert testinony where the plaintiff’s nerve
injuries to his neck and back m ght have been caused by an
i nproper neck brace or congenital abnornmalities).

To be sure, the factors just listed are in no way

determ native. There are cases fromthe Texas appellate courts
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that do not require expert testinony even when these types of
confounding factors are apparently present. |In particular, the

case of Blankenship v. Mrick, 984 S . W2d 771 (Tex. App.-—-Waco

1999, pet. denied), cited by the mgjority, is in many ways quite
simlar to today’'s case. The plaintiff in that case received
medi cal treatnent immediately after her car accident for

| acerations and abrasions to her knees, but x-rays were initially
normal . 1d. at 773. Only many nonths later did x-rays reveal
|aterally shifted kneecaps that eventually required surgery. 1d.
at 773-74. There was a suggestion in that case, based on
testinony fromthe treating physician, that sone people have a
congenital susceptibility to patellar dislocations. |[|d. at 776.
The physician was unable to say with any degree of confidence
whet her the plaintiff’s dislocated kneecaps were caused by the
accident or by a previously undetected preexisting condition.

Id.

Bl ankenshi p i s a persuasi ve gui depost, but | believe that it

is subtly different fromtoday’'s case in ways that bear on the
need for expert testinony. First, while the physician in

Bl ankenship testified that a preexisting condition could cause

knee problens of the sort the plaintiff suffered, he did not
testify that the plaintiff actually had any such conditi on.
Here, in contrast, Hanburger actually did have signs of

degenerati ve changes, though admttedly they were deened “not

30



dramatic.” The Texas courts frequently require expert testinony

when there are conpeting causes. See Lenger v. Physician’s Gen.

Hosp., Inc., 455 S.W2d 703, 707-08 (Tex. 1970); Coastal

Tankships, U S. A, Inc. v. Anderson, 87 S.W3d 591, 603-04 (Tex.

App. —Houston [1st Dist.] 2002, pet. denied). Nonetheless, even
in the presence of conpeting causes, lay jurors are stil
permtted to reach their own conclusions as to causation in cases
where there is a close relationship between an acci dent and an
injury--when, in Mrgan's |anguage, there is “a sequence of
events which provides a strong, logically traceabl e connection
bet ween the event and the condition.” 675 S.W2d at 733. |If
Hanmbur ger had experienced pain in his extremties and been
di agnosed with a herniated disc shortly after the accident, |
think that a juror’s conmon sense could properly attribute the
injury to the accident rather than to background causes. But the
connection between the accident and the injury is nore attenuated
on this record, since Hanburger’s synptons changed after one to
two nonths from “general stiffness and sone pain” to severe pain
shooting down to his arm

A second relevant difference is that while there was a

del ayed onset in Blankenship, in that case there was al so expert

medi cal testinony that explained how the del ayed reaction coul d
occur: The surgeon testified that pain fromthe accident could

have led the plaintiff to avoid exercising the nuscles around the
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knee, letting the nmuscles gradually atrophy to the point that the
kneecap could slide out of its normal position. 984 S W2d at
776. In today' s case, the jury did not hear a causal story that
woul d expl ai n the di scontinuous progress of Hanburger’s synptons.
| do not believe that the question of whether a car weck could
cause a herniated disc that does not manifest itself until weeks
later is within “general experience and common sense” such that a
| ayperson can “determ ne, with reasonable probability, the causal
rel ati onshi p between the event and the condition.” Mrgan, 675
S.W2d at 733. | would hold that expert testinony is therefore
necessary. That requirenent can often be satisfied with a single
gquestion posed to a physician who is already testifying as a fact
W t ness--as woul d have happened here, if Hanburger’s surgeon had
been properly designated under Federal Rule of G vil Procedure
26(a) (2) (A .

Since ny application of the governing Texas principles would
requi re expert testinmony on this record, | respectfully dissent
to the extent that the ngjority holds otherwse. | concur in the

bal ance of the mpjority’s judgnent and opi nion.
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