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Jesus Martin Cai cedo-Cuero (“Cai cedo”) appeal s his sentence of
twenty-one nonths’ inprisonnent for illegal reentry into the United
States pursuant to 8 U S.C § 1326. He presents us wth two
i ssues: First, whether the district court erred in determ ning that
his “state jail felony” conviction for sinple possession of
marijuana constituted a felony for purposes of 8 USC 8§
1326(b)(2)’s heightened mnaximum statutory sentence for prior
aggravated felonies and the eight-Ilevel aggravated felony

enhancenment under Sentencing GQuideline 8§ 2L1.2(b)(1)(C. Second,



whether the trial court erred in concluding that his prior
conviction was for a “drug trafficking crinme” and therefore an
aggravated felony under the 2001 version of § 2L1.2(b)(1)(C.
Review ng the district court’s interpretation and application of
t he Sentencing Guidelines de novo,! we resol ve these questions in
the sane manner as the district court, and thus affirmAppellant’s
sent ence.
I

In 1995, Caicedo, a Colonbian citizen, pleaded guilty and
recei ved a sentence of five years’ deferred adjudication probation
in Harris County, Texas for the “state jail felony” offense of
possession of marijuana.? At the tinme of his prior offense, Texas
| aw provi ded that courts could inpose a sentence of incarceration
of between 180 days and two years for commi ssion of state jai
fel onies.? However, for first-tine offenders, the law also
mandat ed that courts suspend inposition of the sentence and pl ace

t he defendant on comunity supervision.*

1 United States v. Serna, - F.3d —, 2002 W. 31272357, at *1
(5th Gr. Cct. 11, 2002).

2 See TEX. HEALTH & SAFETY CoDE ANN. § 481. 121(b) (3) (Vernon 1995).
Cai cedo was convi cted of knowi ngly or intentionally possessing 1.75
pounds of marij uana.

3 Tex. PenaL CoDE ANN. 8§ 12.35(a) (Vernon 1995).

4 Tex. CRM Pro. CobE ANN. art. 42.12, § 15(a) (Vernon 1995).
As a condition of community supervision, the law allowed tria
courts to require defendants to serve a nmaxi mum of 60 days in a
state jail felony facility. |1d. 8 15(d). The |Iaw has since been
anended to nmake suspension of the sentence and inposition of
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In 1996, Appellant was deported to Col onbia. Soneti ne
thereafter, heillegally reentered the United States. In 2002, he
was caught and charged with one count of illegal reentry in
violation of 8 U.S.C. § 1326. He pleaded guilty to the charge, and
the district court sentenced him to twenty-one nonths’
incarceration and three years of supervised rel ease. The court
calculated the sentence based on its conclusion that the
defendant’s prior conviction qualified as an aggravated felony
under 8§ 1326(b)(2) and Sentencing Guideline 8§ 2L1.2(b)(1)(C.
Section 1326(b)(2) mandates that a defendant “whose renoval was
subsequent to a conviction for conm ssion of an aggravated fel ony”
be susceptible to a maxi num sentence of twenty years.® Mreover,
Sentencing Quideline 8§ 2L1.2(b)(1)(C) provides that a defendant
previously renoved after conmm ssion of an aggravated fel ony shoul d
recei ve an eight-1level offense enhancenent.?®

Cai cedo urged at sentencing that his prior crinme did not
constitute an aggravated fel ony because, as a first-tinme of fender,

he was susceptible only to conmmunity supervision, and the

community supervision discretionary. See Tex. CRIM Pro. CoDE ANN.
art. 42.12, 8 15(a) (Vernon 2001) (“On conviction of a state jail
fel ony punished under Section 12.35(a), Penal Code, the judge may
suspend the inposition of the sentence and pl ace the defendant on
comuni ty supervision or may order the sentence to be executed.”).

58 U S.C § 1326(b)(2) (2001).

6 U S. Sentencing Guidelines Manual [hereinafter “USSG'] 8§
2L1.2(b) (1) (C) (2001).



definition of “felony” applicable in determ ni ng whether his prior
crime constituted an aggravated felony requires the crine to be
puni shabl e by over a year in prison. The district court found,
however, that the defendant’s prior crime constituted an aggravated
felony even under the definition proffered by Appellant. It
reasoned that, although Texas | aw nandated suspension of the term
of inprisonnent and i nposition of comunity supervision for first-
tinme offenders, the applicable statutory range of punishnent for
his of fense was still 180 days to two years of incarceration. The
district court characterized the nandatory probation provision for
first-tinme offenders as a “sentencing factor” that benefitted
first-tinme offenders but did not otherwise alter the statutory
maxi mum puni shnent .

Cai cedo additionally objected to inposition of the aggravated
fel ony enhancenent on the basis that his prior conviction for
sinple possession did not constitute a “drug trafficking crine”
under the 2001 version of the Sentencing Quidelines. The district
court also rejected this contention, relying upon United States v.
H noj osa- Lopez, ” which held that, under a prior version of § 2L1. 2,
a state felony conviction for sinple possession constituted a drug
trafficking crine and therefore an aggravated fel ony warranting an

of f ense-| evel enhancenent.

7130 F.3d 691, 693-94 (5th Gr. 1997).
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On appeal, Caicedo first reurges that the correct definition
of “felony” for purposes of the aggravated felony provisions
requi res a maxi mrumi npri sonnent range exceedi ng one year, and that,
under this definition, his prior conviction for sinple possession
i's not an aggravated fel ony because t he maxi mum puni shnent to whi ch
he could have been subjected was community supervision. The
primary support for Appellant’s position lies in United States v.
Robl es- Rodri guez, a case factually simlar to Caicedo’ s.® The
Robl es- Rodri guez court held that a state drug conviction for which
t he maxi mumpenal ty was probati on coul d not be an aggravated fel ony
triggering a sentence enhancenent under § 2L1.2.°

Robl es- Rodri guez had been convicted of two drug possession
of fenses under Arizona law prior to his initial deportation.?°
After heillegally reentered, he was apprehended and pl eaded guilty
to illegal reentry under 8 U S.C. 8§ 1326.' The district court
found that the crimes for which the defendant had been convicted in
Arizona, which were classified as “felonies” under Arizona |aw,

were “aggravated felonies” warranting an of fense | evel enhancenent

8 281 F.3d 900 (9th G r. 2002).

°1d. at 901. The 2000 version of the Guidelines, at issue in
Robl es- Rodri guez, provided for a sixteen-level enhancenent if the
prior conviction was an aggravated felony. USSG § 2L1.2(b)(1)(A)
(2000).

10281 F.3d at 902.

o d.



under 8§ 2L1.2.'2 However, these crinmes were governed by an Arizona
law requiring courts “to sentence nonviol ent persons convicted of
first- and second-tinme drug possession offenses to probation and
participation in a drug treatnent program”®® Under this |[aw,
“state trial courts have no discretion to sentence first-tine
of fenders to incarceration,” and for second-tinme offenders, the
courts “may, as a condition of probation, inpose up to one year of
jail tinme, but may not inpose a prison sentence.”' The N nth
Circuit concluded that, despite the fact that state | aw descri bed
the crimes as felonies, they were not felonies for purposes of the
aggr avat ed fel ony enhancenent because t he maxi numsentence t o whi ch
Robl es- Rodri guez was subject under state |aw was probation.

I n exam ning whether the defendant’s prior convictions were
felonies for purposes of the aggravated felony enhancenent, the
Robl es- Rodri guez court faced the rather confusing question of which
definition of “felony” should apply to the aggravated felony
enhancenment. The commentary to 8 2L1.2 provides its own definition
of “felony offense,” whichis “any federal, state, or | ocal offense

puni shable by inprisonment for a term exceeding one year.”?!®

12 | d. at 901-02 & 902 n. 2.

13 |d. at 902.

14| d.

15 | d.

16 USSG § 2L1.2 cnt. n.1 (2000).
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However, the commentary al so provi des that aggravated felony’ is
defined at 8 U.S.C. § 1101(a)(43)."' Because the commentary refers
users to a special statutory definition of “aggravated felony,” the
Robl es- Rodri guez court |ooked to 8 U S C § 1101(a)(43) for
gui dance as to which definition of “felony” should be used in
deciding whether a prior crime is an aggravated felony.18
Section 1101(a)(43) contains a list of aggravated felonies,
which includes “a drug trafficking crinme (as defined in section
924(c) of Title 18)."1 Turning to 18 U.S.C. § 924(c), the court
noted that this section defines a “drug trafficking crinme” as “any
fel ony puni shable under the Controlled Substances Act [CSA] (21
U.S.C. 801 et seq.).”?® As Robl es-Rodriguez’s prior conviction for
sinple possession qualified as a crinme punishable under the
Control | ed Subst ances Act, the court | ooked to the CSA's definition
of “felony,” which is found in 21 U S. C 8§ 802(13), to determ ne
whet her the crine was indeed a felony punishable under the CSA 2%

That section defines a felony as “any Federal or State offense

classified by applicable Federal or State law as a felony.”?2 The

17 | d.
18 281 F.3d at 903.
198 U.S.C. § 1101(a)(43) (2001).
20 281 F.3d at 903 (quoting 18 U.S.C. § 924(c)(2) (1994)).
Z)
22 21 U S.C. § 802(13) (2001).
7



governnent contended that, wunder the plain neaning of this
definition, Robles-Rodriguez’'s prior convictions qualified as
fel oni es, because Arizona law |l abeled the crine a “felony.”?
However, the Ninth Grcuit | ooked past the definition found in
§ 802(13), and discovered that 8§ 802(44) defined a “felony drug
of fense” as “an of fense that is puni shable by i nprisonnent for nore
t han one year under any law of the United States or of a State or
foreign country that prohibits or restricts conduct relating to
narcotic drugs, mari huana, or depressant or stinul ant substances.”?
Contrary to the governnent’s argunent that the court should apply
the definition of felony found in 8§ 802(13) and conclude “that an
offense is a felony under the Controll ed Substance Act as |ong as
the convicting jurisdiction labels it as such, without regard to
t he puni shnent designated for the of fense,”? the court found that
such a reading of 8 803(13) violated basic principles of statutory
construction, as it would bring 8§ 803(13)’'s definition of “felony”
into conflict with 8§ 803(42)’'s definition of “felony drug
of fense. " 2¢ Instead, it determned that incorporation of §

803(42)'s “inprisonnment for nore than one year” requirenent into §

23 281 F.3d at 904. Sinple possession is not a felony under
federal law. United States v. Hi nojosa-Lopez, 130 F.3d 691, 693
(5th Gr. 1997).

24 281 F.3d at 904 (quoting 21 U. S.C. § 802(44) (1994)).

2 1d.

26 1d. at 904-05.



803(13)’'s f el ony definition corresponded to Congress’s
“l ongstandi ng practice of equating the term‘felony’ with of fenses
puni shabl e by nore than one year’s inprisonnent,” and gave proper
deference to a state’s decision to treat sinple drug possession “as
a nedi cal probl em best handl ed by treatnent and education, not by
incarceration.”?” |t reasoned that to conclude otherw se woul d be
to prioritize an “outdated and neaningless I|abel” over the
subst ance of the punishnent itself.?®

As recogni zed by Robl es-Rodriguez, two definitions of felony
inhere in 21 U S.C § 802: The definition of “felony” found in 8
802(13), and the definition of “felony drug offense” found in §
802(44). Appel ant would have us follow the Robles-Rodriguez
court’s lead by reading 8 802(44)'s “nore than one year of
confinenment” requirement into the definition of felony found in §
802(13).

In the alternative, Caicedo argues that neither definition in
21 U.S.C 8 802 applies, because 8 802 specifies that these
definitions are only to be applied to terns as used in Title 21.2°
He posits that because the applicable definition of drug
trafficking crinme, “any felony punishable under the Controlled

Substances Act (21 U S.C. 801 et seq.),” is found in 18 U S. C. 8§

27 4.
28 1d. at 905.
22 21 U.S.C. § 802 (2001).



924(c), the definition of felony found in Title 18 should apply to
the *“any felony” part of the drug trafficking definition.
Appel | ant asserts that, therefore, 18 U. S. C. 8§ 3559(a) provides the
appropriate definition of felony. That section provides for
several classes of felonies and m sdeneanors. Specifically, it
explains that the | owest felony category is Cass E felonies, which
are those crines for which the maxi mum term of inprisonnent is
“less than five years but nore than one year.”3 Caicedo expl ains
that 8§ 3559(a) is a recodification of 18 U S.C. § 1(1), which,
prior to its repeal, provided that “[a]ny offense punishable by
death or inprisonnent for a termexceeding one year is a felony.”3!
Appel lant urges that, prior to its repeal, 18 US C § 1's
definition of felony unquestionably controlled 8§ 924(c), and that
there is noindication either in the | anguage of 8 924(c) or in any
| egislative history that Congress did not intend the definition of
felony set forthin 8 1 to continue to apply to 8 924(c) after the
repeal of 8 1 and its recodification in § 3559.

Al t hough the governnment chanpions the definition of felony

found in 21 U.S.C. § 802(13), which requires only that the state

18 U S.C. § 3559(a) (2001).

318 U.S.C. 81 (1984); see United States v. Graham 169 F. 3d
787, 793 n.5 (3d Cir. 1999) (“The legislative history suggests that
8§ 3559 was enacted to put the definitions of fel ony and m sdeneanor
wthin the sentencing part of the statute and to create
subdivisions wthin the felony and m sdeneanor categories,
consistent with the reforners’ desire to create clear sentencing
categories. Thus, the repeal seens to have been nostly a matter of
housekeepi ng.”).

10



have classified the crine a felony, * the governnent expl ains that
we need not sort through this |abyrithine maze of definitions,
because even wunder the definitions advocated by Appellant,

Caicedo’s crine was a felony. Despite the fact that Texas state

32 Rel ying on our prior decisions in United States v. Hernandez- Aval os, 251
F.3d 505 (5th Gr. 2001), and United States v. Hi nojosa-Lopez, 130 F. 3d 691 (5th
Cr. 1997), the governnent urges that we have al ready deci ded t he i ssue of which
definition of felony to apply in deternining whether a prior conviction for
sinpl e possession qualifies as an aggravated felony. However, this issue has
never before been brought squarely before the court. The cases cited by the
governnent hel d that the appellants’ prior convictions for sinple possession were
drug trafficking crimes and therefore aggravated felonies because they were
felonies under state |law and punishable, albeit as mi sdeneanors, under the

Control |l ed Substances Act. As Hi nojosa-Lopez explained, the defendant there
contended that the definition of drug trafficking crime, which is “any felony
puni shabl e under the” CSA, “indicates that in order to qualify as an aggravated
felony, the crine nust be classified as a felony by the [CSA].” Id. at 693.

The court disagreed with this argunent, finding instead that the definition of
drug trafficking crine enconpassed two separate elenments: “(1) that the offense
be puni shabl e under the Controll ed Substances Act ...; and (2) that the offense
be a felony.” Id. at 694 (internal quotation marks omtted). Thus, if a crine
is afelony “under applicable state awand [i]s punishabl e under the [CSA],” it
is adrug trafficking crine. Id. (internal quotation marks omitted).

The government reads these cases as holding that whether a drug crine
puni shabl e under the CSA is a felony for purposes of the aggravated felony
provisions requires only that the crinme be |abeled by the state as a fel ony.
However, neither case actually addressed which definition of felony to use in
det erm ni ng whether the crine was a fel ony under state | aw, because determni nation
of that issue was not required. In H nojosa-Lopez, the defendant’s prior state
convi ction for sinple possession was |abeled by the state of Texas as a fel ony
and was punishable by alifeterm |Id. at 694. Simlarly, in Hernandez-Aval os,
the court was confronted with a conviction for sinple possession that was a cl ass
three felony under Col orado | aw and puni shable by up to twelve years in prison
251 F.3d at 505. |In both cases, the court noted the state's classification of
the crinme and t he maxi mum puni shnent range, apparently finding both inportant in
concluding that the crimes were felonies under state |aw for purposes of the
aggravat ed fel ony enhancenent.

However, although these cases hold no precedential authority as to the
issue we currently confront, we note that, in holding that a drug crinme was a
drug trafficking offense as long as it was a felony under state or federal |aw
and was puni shabl e under the CSA, the Hi nojosa-Lopez and Hernandez- Aval os courts
both relied upon United States v. Restrepo-Aguilar, 74 F.3d 361 (1st Gr. 1996),
inwhichthe First Grcuit explicitly held that the definition of “felony” found
in 21 US.C § 802(13), that is, “any Federal or State offense classified by
applicable Federal or State law as a felony,” is applicable in determ ning
whet her a prior drug crine is an aggravated felony. |d. at 365. Thus, Hi nojosa-
Lopez and Hernandez-Aval os’s reliance on Restrepo-Aguilar suggests that the
proper definition of “felony” to apply in this context is that in § 802(13),
whi ch asks only whether the state has | abeled the crine a felony.

11



courts were required to suspend the confinenent sentences of state
jail felons in favor of community supervision, the governnment
expl ains that such felons neverthel ess were exposed to a sentence
of up to two years’ incarceration, because upon revocation of
communi ty supervision these individuals could be required to serve
such inprisonnment. Thus, the governnent contends that the offense
was a felony punishabl e under the CSA under any definition.

A recent Ninth Crcuit case distinguishing Robl es-Rodriguez
supports the governnent’s position. In United States v. Arell ano-
Torres,® that court found that a defendant convicted under a state
| aw that provided for a maxi nrum puni shnment of nore than one year
but, at the sane tine, required suspension of the sentence and
inposition of probation, was a felony for purposes of the
aggravated felony enhancenent. In 1999, Arellano-Torres was
convicted of sinple possession in Nevada.3 Al t hough he was
sentenced to twelve to forty-eight nonths in state prison, Nevada
law required the state court to suspend the sentence and i npose
probation.® In 2001, Arellano was indicted for illegal reentry;

he subsequently pleaded guilty to the of fense.® At sentencing, the

3 303 F.3d 1173, 1180 (9th Cir. 2002).
34 1d. at 1175.
% 1d.
% 1d. at 1176.
12



district court enhanced Arellano’' s sentence by eight |evels,
categorizing his prior conviction as an aggravated fel ony.?¥

On appeal, Arellano contended that, under Robl es-Rodriguez,
his prior conviction was not a felony for purposes of the
aggravated fel ony enhancenent because the naxi mum punishnent to
which he could have been subjected was probation.® The N nth
Circuit rejected this argunent, reasoning:

Nevada directs the trial court to sentence a first-tine

drug possessor to fromone to four years in prison and

then requires the court imediately to suspend the

sentence in favor of probation. If the first-tine

of fender violates probation, the trial court may do

nothing, nodify the conditions of probation or revoke

probation. Upon revocation, the court may either execute

the originally inposed sentence or reduce that sentence

and execute the nodified termof inprisonnment. Because

afirst-time offender’s probation may be revoked in favor

of inprisonnment, the nmaxinmum penalty for first-tine

sinple drug possession in Nevada is not probation but

rather four years in prison.?
The court further distinguished Nevada | awfromthe Arizona statute
at issue in Robles-Rodriguez by explaining that “Arizona's
statutory schene ... is materially different ... because a first
time offender in Arizona will never be incarcerated for nore than
one year in connection with his first-tine offense, even if he

repeatedly violates probation.”* Thus, because “the prospect of

37 1d.
% 1d. at 1178.
% |d. at 1178-79 (citations onmtted).
40 1d. at 1179.
13



serving the originally inposed sentence of up to four years al ways
hangs over the head of a first-tinme offender in Nevada,” the court
concluded that the appellant’s prior crine was puni shable by nore
than one year’s inprisonnment and “is thus a ‘felony’ as defined by
Robl es- Rodri guez. "%

We find the reasoning of the Ninth Crcuit in Arellano-Torres
persuasi ve. Even assum ng the applicable definition of felony for
pur poses of the aggravated fel ony enhancenent requires a maxi num
puni shment of over one year, the Texas |law on state jail felonies
in effect at the tine of Caicedo’ s conviction denonstrates that
Appellant’s prior crinme was a felony. State jail felonies were
created in 1993 to relieve the pressures of prison overcrowding in
Texas.* The state jail felony law fulfilled this purpose by
mandating that, in nost cases, courts suspend inposition of a
sentence and instead inpose a term of comunity supervision. *
Thus, unlike the Arizona law at issue in Robles-Rodriguez, the
Texas legislature’s decision to carve out a category of certain
| ess severe felonies such as drug possession was not a “deli berate

policy choice to treat sinple drug possession ‘as a nedi cal problem

41 1d. at 1180 (citation omtted).

42 GEoRGE E. DI X & ROBERT O. DawsoN, 43A TEXAS PRACTI CE SERIES: CRI M NAL
PRACTI CE AND PROCEDURE § 39. 16 (2001); State v. Mancuso, 919 S. W 2d 86,
90 (Tex. Cim App. 1996) (McCormck, J., dissenting) (“Section
12.35(a) and the community supervision law in Article 42. 12,
Section 15, were enacted primarily to ease prison overcrowding.”).

431 d.
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best handl ed by treatnent and education, not by incarceration.’”4
To the contrary, the Texas state jail felony |aw, which mandated
probation for first-tinme offenders and yet provided for inposition
of a jail term upon revocation of probation, constituted both a
realistic response to prison overcrowding and an attenpt to
preserve the |legislature’s judgnent that state jail felonies were
i ndeed still felonies in substance.®

This assessnent is further borne out by the fact that state
jail felons such as Caicedo suffer the sane disabilities shared by
ot her felons, such as loss of the right to vote,* ineligibility to
be elected to public office,* disqualification fromjury service,
disqualification from being a |law enforcenent officer or county
jailer,* imediate renoval from office in the case of a county

officer,®® and mandatory revocation of a Ilicense to be a

44 Robl es- Rodri guez, 281 F.3d at 905.

4% Cf. id. (“[Elven assuming Arizona continues nomnally to
classify offenses affected by [the | aw requiring probation for al
first-time drug possessors] as felonies, they are no |onger
felonies in substance.”).

46 Tex. ELec. CobeE ANN. 8§ 11.002(4) (Vernon 1995).

47 1d. 8§ 141.001(a)(4).

48 Tex. CR'M Proc. Cobe ANN. art. 35.16(2) (Vernon 1995).

4 Tex. Gov' 7 CobE ANN. 8§ 415.058(a) (Vernon 1995).

0 Tex. Loc. Gov' T CobE ANN. 8 87.031(a) (Vernon 1995).
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psychol ogi st,> lottery sales agent,> or social worker.> At the
time of Appellant’s conviction, state jail felonies were exenpted
fromnone of these penalties, and, in fact, Texas |aw specifically
provided that the restoration of rights that may occur upon the
conpletion of community supervision did not apply to state jail
felons. >

Considering both the reason for creation of the state jai
felony category and the fact that such crines were stil
substantively regarded as felonies supports the notion that we
should regard the applicable punishnent range for state jail
felonies as 180 days to two years, with the fact that a defendant
is afirst-tine offender being, as the district court |abeled it,
a nere “sentencing factor” that resulted in autonmati c suspensi on of
the sentence of confinenent. This interpretation squares wth
Texas courts’ own understanding of the range of punishnent for
state jail felonies. In describing state jail felony law as it
exi sted around the tinme of Caicedo’'s prior conviction, the Texas
Court of Crimnal Appeals explained that “the range of puni shnent

for astate jail felony is confinenent in a state jail for any term

8 Tex. Rev. Qv. STAT. ANN. art. 4512c, § 23(a)(1) (Vernon 1995).

52 Tex. Gov' 7T CobE ANN. 8§ 466. 155(a) (1) (A (Vernon 1995).

% Tex. Him Res. Cooe ANN. 8 50.021(a)(11) (Vernon 1995).

 Tex. CGRM Pro. CopE ANN. art. 42.12, 8§ 20(b) (Vernon 1995);
R RE v. denn, 884 S.W2d 189, 192-93 (Tex. App.-Fort Wrth 1994,
writ denied).

16



of not nore than two years or | ess than 180 days and a fine not to
exceed $10, 000. 00. [However,] that sentence nmust be suspended and
t he defendant placed on comunity supervision probation.”>%

In sum we find that Caicedo’s prior conviction qualifies as
a “felony” for purposes of the aggravated felony provisions

regardl ess of which definition of “felony” is applied.® Texas not

55 Mancuso, 919 S.W2d at 89 (enphasis added). Mancuso
provi des a useful exanple of the way in which Texas's state jail
felony laws played out in practice. After appellants pleaded

guilty totheir state jail fel ony charges, under authority of Texas
Penal Code 8 12.35 the trial court assessed punishnent for the
defendants at two years confinenent in a state jail. However,
pursuant to Texas Code of Crim nal Procedure article 42.12, § 15,
it suspended inposition of the sentences and placed them on
communi ty supervision probation for a period of five years. |d. at
87. On appeal, the Court of Crimnal Appeals affirnmed these
sentences. |d.

56 Qur conclusion is consistent with our holdings in cases
presenting the anal ogous question of whether a suspended sentence
counts as a “term of inprisonnent” for purposes of determning
whet her a prior conviction was a crine of violence and therefore an
aggravated felony under § 2L1.2. 8 US C 8§ 1101(a)(43)(F
provi des that one type of aggravated felony is “a crine of violence
for which the term of inprisonnent [is] at |east one year.” 8
US C § 1101(a)(43)(F) (2001). The phrase “termof inprisonnent”
refers to “the period of incarceration or confinenent ordered by a
court of law regardless of any suspension of the inposition or
execution of that inprisonnment.” Id. § 1101(a)(48)(B). Thus, we
have expl ained that “our prior cases indicate that defendants who
recei ve suspended sentences [for crines of violence] or ‘who avoid
a determned period of incarceration by a process which suspends
serving the termof inprisonnent’ remain subject to the aggravated
felony definition.” United States v. Landeros-Arreola, 260 F.3d
407, 413 (5th Gr. 2001). Contrastingly, we have found that the
enhancenent does not apply “when a defendant is directly sentenced
to probation, wth no nention of suspension of a term of
i nprisonnent.” ld. at 410 (internal quotation marks omtted).
Thi s anal ysis supports our determ nation here that the requirenent
that a court suspend certain defendants’ sentences does not render
meani ngl ess the applicable range of inprisonnent.

17



only categorized his previous crine as a felony, but also provided
for a maximum term of inprisonnent of two years. Therefore, the
district court did not err in concluding that Appellant’s drug
possessi on conviction was a qualifying fel ony.
11

Cai cedo’ s second i ssue on appeal is whether the district court
correctly found that his prior conviction for drug possession
qualified as a “drug trafficking crine” and t herefore an aggravated
fel ony under the 2001 version of § 2L1.2. At sentencing, the
district court found that Sentencing Guideline 8 2L1.2(b)(1)(CO
requi red enhancenent of Caicedo’s sentence by an additional eight
| evel s not only because his prior conviction constituted a fel ony,
but also because it constituted a drug trafficking crinme and
therefore an aggravated felony. Caicedo thus additionally appeal s
the eight-level increase on the basis that the district court
utilized the wong definition of “drug trafficking crinme” and
concomtantly applied t he aggr avat ed f el ony enhancenent
erroneously.

Al t hough Caicedo was sentencing under the version of the
Cui delines that becane effective on Novenber 1, 2001, a conplete
under standi ng of this i ssue necessitates a discussion of § 2L1.2 as
it existed before the 2001 anendnents. Prior to Novenber 1, 2001,

8§ 2L1.2(b)(1)(C provided that a defendant convicted of illega
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reentry should be given a sixteen-level increase if he had a
previous conviction for an “aggravated felony.”% The comentary

to the 2000 version of this guideline explained that aggr avat ed
felony’ is defined at 8 U S.C. 8§ 1101(a)(43),"%® and § 1101(a) (43)
states that the term “aggravated felony” includes, inter alia,
“Illicit trafficking in a controlled substance,” as defined in 21
US C 8802 “including a drug trafficking crinme” as defined in 18
U.S.C. § 924(c).*®

In United States v. Hi nojosa-Lopez,® we held that a felony
conviction for sinple possession of a controlled substance
constituted a drug trafficking crinme under 18 U S.C. 8§ 924(c), and
therefore an aggravated felony under these prior versions of 8§
2L1.2.% The court reached this concl usi on based on § 1101(a)(43)’s
provi sion that an aggravated felony is any offense classified as a
drug trafficking crime under 18 U. S.C. 8§ 924(c)(2), and 8 924(c)(2)

defines a “drug trafficking crinme” as any felony punishabl e under

the Controlled Substances Act. ®? Because sinple possession is

" See USSG § 2L1.2(b)(1)(A) (2000) (the version in effect
directly prior to 2001 anendnents).

58 USSG § 2L1.2 App. Note 1 (2000).
5.8 U.S.C. § 1101(a)(43) (1994).

60 130 F.3d 691 (5th Cir. 1997); see also USSG § 2L1.2(b)(2)
(1995) (the version applied in H nojosa-Lopez).

61 130 F.3d at 693-94.
62 18 U.S.C. 924(c)(2) (1994).
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puni shabl e under the Control |l ed Substances Act, % we concl uded t hat
state felony convictions for sinple possession were aggravated
fel oni es. ®

Cai cedo urges that recent anmendnents to 8§ 2L1.2 overrule
Hi noj osa- Lopez. In 2001, 8 2L1.2 was anended to allow for a
si xteen-1 evel enhancenent only if the prior felony conviction was
for “(i) a drug trafficking offense for which the sentence i nposed
exceeded 13 nonths; (ii) a crinme of violence; (iii) a firearns
of fense; (iv) a child pornography offense; (v) a national security
or terrorismoffense; (vi) a human trafficking offense; or (vii) an
alien smuggling offense committed for profit.”% The guideline
further provides for a twel ve-level enhancenent for “a felony drug

trafficking offense for which the sentence i nposed was 13 nont hs or

63 21 U S . C § 844.

64 130 F. 3d at 693-94. As previously noted, in H nojosa-Lopez
the court rejected the appellant’s argunent that because sinple
possession is a m sdeneanor under the Controll ed Substances Act, it
is not an aggravated felony because it does not fall wunder 8§
924(c)(2)'s definition of a drug trafficking crime, which is
limted to “any fel ony puni shabl e under the Controll ed Substances
Act.” 1d. (enphasis added). The court reasoned that as |ong as
the offense is a felony under state law, it is a drug trafficking
crime under 8 924(c)(2), and therefore an aggravated fel ony, even
though it is only punishable as a m sdeneanor under federal |aw
Id. at 694.

65 USSG § 2L1.2(b) (1) (A (2001).
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less.”% |t also states that a court should inpose an eight-I|eve
increase if the prior conviction was for an “aggravated fel ony.”®

“Drug trafficking offense,” as used in 8§ 2L1.2, is now defined
in the application notes as “an offense under federal, state, or
local law that prohibits the manufacture, inport, export,
distribution, or dispensing of a controlled substance (or a
counterfeit substance) or the possession of a controll ed substance
(or a counterfeit substance) with intent to manufacture, inport,
export, distribute, or dispense.”®® As the governnent concedes,
this definition clearly excludes sinple possession of a controlled
subst ance. However, as with the 2000 CGuidelines, the application
notes still explain that an “‘aggravated felony’ has the neaning
given that termin 8 US C 8§ 1101(a)(43)."% By continuing to
reference 8§ 1101(a)(43) for its definition of aggravated fel ony, 8§
2L1.2 persists in labeling 8 924(c)(2) drug trafficking offenses,
i ncludi ng sinple possession, as aggravated felonies. Thus, this
guideline inplicates tw distinct—and conflicting—definitions of
drug trafficking crines.

The drug trafficking offense definition provided in the

commentary to 8 2L1.2 clearly applies to the explicit reference to

6 1d. § 2L1.2(b)(1)(B).
7 1d. § 2L1.2(b)(1)(C).
8 1d. cnt. n.1(B)(ii).
9 1d. cnmt. n. 2.
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“drug trafficking offense” in the guideline s sixteen- and twel ve-
| evel enhancenent provisions. However, the question arises whet her
this definition also applies to those drug trafficking crines
consi dered aggravated felonies warranting eight-1level increases.
Appel  ant argues that the application notes’ definition of “drug
trafficking of fense” supercedes the definition of drug trafficking
crime in 18 U S C 8§ 924(c)(2) for purposes of determ ning what
prior convictions constitute aggravated felonies. He asserts that
this court nust view the definition proffered in the guideline as
a statenent by the Sentencing Conm ssion that Hi nojosa-Lopez’s
interpretation of “drug trafficking crime” in 8 USC 8§
1101(a)(43) to include sinple possession within the purview of
aggravated felonies was in error.

Al t hough no other circuit courts have spoken on this issue,
two district courts, one wthin this circuit, have adopted
Appel  ant’ s position. In United States v. Sanchez, ™ a district
court in the Western District of Texas held that the definition of
“drug trafficking offense” found in the application notes to the
2001 Sentencing Quidelines should be applied not only to drug
trafficking offenses warranting sixteen- or twelve- |eve
i ncreases, but also to aggravated felonies warranting ei ght-Ievel

i ncreases.’ The court concluded that applying one definition of

0179 F. Supp. 2d 689 (WD. Tex. 2001) (Justice, J.).
1 1d. at 692.
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drug trafficking crinmes to the sixteen- or twelve-I|evel
enhancenent s and anot her to t he aggravated fel ony enhancenent woul d
violate the “accepted rule of statutory construction that
‘identical words used in different parts of the sanme act are

i ntended to have the sane neaning

Put nore starkly, to properly sentence a defendant such

as this one for illegal re-entry, a court would have to
find that the defendant’s prior conviction bothis andis
not a drug trafficking offense. It borders on the

irrational to assune that the Sentenci ng Comm ssi on—much
| ess Congress—woul d i ntend such an out cone. "

The district court also found that the Sentencing Conm ssion
intended its recent revisions of the illegal reentry guidelines to
“respond to concerns about disproportionate sentences resulting
from an overbroad definition of *‘aggravated felony in previous
gui delines.”” The Sanchez court concluded, “it is clear that the
Sentencing Comm ssion intended to narrow the definition of
‘aggravated felony,’ in particular by carving out ‘drug trafficking
of fenses’ and targeting themwith a carefully crafted, graduated
schene of penalties.”’™

Uilizing different reasoning, a district court in the

Sout hern District of New York has concurred with the result reached

2 1d. at 691.
= d.
1 d.
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in Sanchez.”™ In United States v. Ranirez, the court reasoned that,
if sinple possession were truly a drug trafficking crinme for
pur poses of the aggravated fel ony enhancenent, it should al so be a
drug trafficking crinme for purposes of the sixteen- and twelve-
| evel enhancenent provisions that apply specifically to drug
trafficking crines, a result the court deened “Kafkaesque.”’®
Contrary to Sanchez and Ramrez, we conclude that the
definition of “drug trafficking crine” found in 8§ 2L1.2 does not
supercede that in 8 U S C. 8 1101(a)(43) for purposes of the
aggravated felony enhancenent. Although rendering the guideline
| ess clear than is desirable, 8 2L1.2"s inplication of two distinct
definitions of drug trafficking crinmes is neither repugnant to
principles of statutory construction nor inconsistent wth the
Sentencing Comm ssion’s prior practice. Looking to a parallel
situation within 8 2L1.2, relating to the dual definitions of
“crimes of violence,” we note that the Sentencing Conm ssion’s
practice of incorporating nultiple definitions of the sane termi s,
it turns out, not new. The 2000 version of 8§ 2L1.2 referenced
crimes of violence in two places. The first was in
82L1.2(b)(1)(A), which provided that prior convictions for

aggravated felonies, as defined in 8 USC § 1101(a)(43),

> United States v. Ramirez, No. 01-CR-888(DAB), 2002 W
31016657 (S.D.N. Y. Sept. 9, 2002).

°1d. at *2.
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warrant ed a sixteen-level increase.’” Section 1101(a)(43) provides
that one type of aggravated felony is “a crine of violence (as
defined in section 16 of Title 18, but not including a purely
political offense) for which the termof inprisonnment [is] at |east
one year.”® 18 U.S.C. §8 16, in turn, defines a crinme of violence
as:

(a) an offense that has as an el enent the use, attenpted
use, or threatened use of physical force against the
person or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person or property of another may be used in
the course of committing the offense.”

However, crines of violence were also nentioned explicitly in
8§ 2L1.2(b)(1)(B), which provided a four-level increase if a
defendant had a prior conviction for three or nore m sdeneanor

“crinmes of violence.”?8 Application note 1 to the gquideline

expl ai ned, [c]rines of violence’ ... are defined in § 4B1.2."8

4Bl. 2 provi ded:

(a) Theterm*“crine of violence” neans any of f ense under

federal or state law ... that-

(1) has as an elenent the use, attenpted use, or
t hr eat ened use of physical force against the person
of another, or

77 USSG § 2L1.2(b)(1)(A) & cnt. n.1 (2000).

8§ 1101(a) (43) (F).

18 U.S.C. § 16 (1994).

80 USSG 8§ 2L1.2(b)(1)(B) (2000) (enphasis added).
8 |d. cnmt. n.1.
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(2) is burglary of a dwelling, arson, or extortion

i nvol ves use of explosives, or otherw se involves

conduct that presents a serious potential risk of

physical injury to another. 82
The two definitions of crimes of violence referenced in the
guideline differ nost obviously in the categories of property
crimes included within their relative purviews. Wiile the
definition found in 8 16 includes all manner of crinme that
threatens force against property, 8 4Bl1.2 only includes those
property crimes that present the potential for serious harmto an
i ndi vi dual .

Previously presented wth circunstances akin to those
contained in the case at hand, we have applied the 18 U S.C. § 16
definition of “crimes of violence” in determning whether a
defendant’s prior crinme constitutes an aggravated felony, despite
the application notes’ explicit reference to §8 4B1.2's definition

of the term For instance, in United States v. Chapa-Garza, 8 we

explained that 8 16, not § 4Bl.2, presented the applicable

82 USSG § 4B1.2 (2000). The application notes add,

“Crime of violence” includes nurder, manslaughter,
ki dnappi ng, aggravated assault, forcible sex offenses,
robbery, arson, extortion, extortionate extension of
credit, and burglary of a dwelling. Oher offenses are
i ncluded as “crinmes of violence” if (A that offense has
as an el enent the use, attenpted use, or threatened use
of physical force against the person of another, or (B)
the conduct set forth ... in the court of which the
def endant was convicted invol ved use of explosives

or, by its nature, presented a serious potential risk of
physical injury to another.

8 243 F.3d 921 (5th Gr. 2001).
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definition for crines of violence that fall under the aggravated
fel ony enhancenent. Furthernore, we rejected the governnent’'s
argurment that 8 16 shoul d be construed the sanme as 8§ 4B1. 2, noting
anot her obvious dissimlarity in the definitions:
Guideline 4Bl.2(a)(2)’'s “otherwi se” clause contains
broader | anguage than does section 16(b). Gui del i ne

4Bl.2(a)(2) only requires that the offense involve
conduct that poses a serious risk of physical injury to

anot her person. |t does not require, as section 16(b)
does, that there be a substantial risk that the defendant
wll wuse physical force against another’s person or

property in the course of conmmtting the offense.
Guideline 4Bl1.2(a)(2)’s otherwi se clause concerns only
the risk of one particular effect (physical injury to
anot her’s person or property) of the defendant’s conduct
itself, as there is no requirenent that there be a
substantial risk that another’s person or property wll
sustain injury, but only that there be a substantial risk
that the defendant w | use physical force against
another’s person or property in the course of conmtting
t he of fense. 8

As Chapa- Garza denonstrates, on prior occasions we have chosen to
apply the definition of “crinme of violence” referenced in 8§
1101(a) (43), rather than the definition explicitly provided for in
the application notes, when the issue was whether a crine of
viol ence constituted an aggravated felony.® W presune that the
Sentencing Comm ssion had know edge of this practice when it

drafted the 2001 anmendnents.

8 1d. at 925,

8 Cf. United States v. DeSanti ago- Gonzal ez, 207 F.3d 261, 263
(5th Gr. 2000) (applying 8 4B1.2's definition of crinme of violence
in determ ning whet her defendant’s four-|evel enhancenent under §
2L1.2(b)(1)(B)(ii) for having commtted three prior m sdeneanor
crinmes of violence was proper).
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The Sentencing Comm ssion has continued its practice of
referencing two definitions for crines of violence. Like the 2000
version, the 2001 anendnents to 8§ 2L1.2 reference differing
definitions of the term As with “drug trafficking crines,”
“crimes of violence” are nowexplicitly defined in the application
notes to the 2001 version of 8§ 2L1.2. The newdefinition provides:

“Crime of violence”-

(I') neans an of fense under federal, state, or | ocal
law that has as an elenent the use, attenpted use, or
t hreat ened use of physical force against the person of
anot her; and

(I'1) includes murder, manslaughter, ki dnapping,
aggravated assault, forcible sex offenses (including
sexual abuse of a mnor), robbery, arson, extortion,
extortionate extension of credit, and burglary of a
dwel | i ng. 8¢

This definition, Iike the one provided in the application notes for
“drug trafficking offense,” is to be applied “[f]or purposes of
subsection (b)(1),” which includes all sentencing enhancenent

provisions of 8§ 2L1.2.% Yet, as with drug trafficking offenses,
crinmes of violence are still included within the purview of §
1101(a) (43) aggravated felonies. Section 1101(a)(43) still defines
crimes of violence according to 18 U.S.C. 8§ 16. Thus, just as the
2000 Cuidelines presented two different definitions for crinmes of
vi ol ence, so does the 2001 version.

Al t hough, at first glance, the Sentencing Cuidelines’

inclusion of two separate definitions of crinmes of violence and

8 USSG § 2L1.2 cnt. n.1(B)(ii) (2001).
8 1d. cnmt. n.1(B).
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drug trafficking crines seens not only i nexplicable but inherently
irrational, the Conm ssion’s comentary to the 2001 anendnents
intimates that its inclusion of the two definitions of crines of
vi ol ence and drug trafficking offenses in the 2001 version of 8§
2L1. 2 was purposeful. It explained,

Thi s anendnent responds to concerns rai sed by a nunber of
judges, probation officers, and defense attorneys
that 8 2L1.2 ... sonetines results in disproportionate
penal ti es because of the 16-1evel enhancenent provided in
the guideline for a prior conviction for an aggravated
felony. The disproportionate penalties result because
the breadth of the definition of ®“aggravated felony”
provided in 8 U S.C. § 1101(a)(43), which is incorporated
into the guideline by reference, neans that a defendant
who previously was convicted of nurder, for exanple,
receives the sane 16-|evel enhancenent as a defendant
previously convicted of sinple assault....

This anmendnent responds to these concerns by
providing a nore graduated sentencing enhancenent of
between 8 levels and 16 levels, depending on the
seriousness of the prior aggravated felony....8

These statenments reveal that the Conmm ssion intended the
gui del i ne anendnents to break up aggravated fel onies by providing
for the sixteen-level increase only in the case of the nore serious
of fenses, e.g., nmurder or serious drug trafficking offenses for
whi ch the sentence inposed was over 13 nonths, while providing
| esser penalties for the less serious, but still aggravated,
of fenses, e.g., assault and sinple drug possession. To create this
schene, the Conm ssion developed two categories of crinmes of

vi ol ence and drug trafficking of fenses, separating those acts that

8 USSG app. C, comment. to anend. 632 (2001).
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are nore serious from those that are |less so. Therefore, the
narrow definitions of crinmes of violence and drug trafficking
crimes found in the application notes, which are applicable to
explicit nmentions of crines of violence and drug trafficking
of fenses in the provision requiring the sixteen- and twel ve-|evel
enhancenents, |ists nore severe types of these crines. In
contrast, the broader definitions of crinmes of violence and drug
trafficking offenses referenced in 8 1101(a)(43) apply to less
severe aggravated felonies that war r ant the eight-Ievel
enhancenent. Thus, contrary to the Sanchez court’s understandi ng,
the commentary to these anmendnents does not inply that crines |ike
sinple assault or sinple drug possession should be erased
al together fromthe category of aggravated fel oni es, which woul d be
the result if the narrower definition of “crimes of violence” and
“drug trafficking of fenses” applied to both the sixteen- and ei ght -
| evel enhancenents. Rat her, the comentary nakes clear that
anendnent s’ purpose was to apply a graduated schene of penalties to
aggravat ed fel oni es depending on their severity.
|V

In conclusion, the district court did not err in basing its
sentencing determnation on its finding that defendant commtted a
“felony” and a “drug trafficking crime” for purposes of the
aggravat ed fel ony provisions containedin8 U S.C 8§ 1326(b)(2) and

Sentencing Guideline § 2L1. 2.
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