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WENER, Circuit Judge:

Pl aintiff-appellant, t he United St ates of Anerica
(“governnment”) appeals the district court’s grant of the notion of
def endant s- appel | ees Davi d Kay and Dougl as Mur phy (“defendants”) to
dismiss the Superseding Indictnent! (“indictnent”) that charged
themw th bribery of foreign officials in violation of the Foreign
Corrupt Practices Act (“FCPA").?2 In their dismssal notion,
def endant s contended that the indictnent failed to state an of f ense

against them The principal dispute in this case is whether, if

1A copy of the Superseding Indictnent is appended hereto in
its entirety and identified as Appendi x A

215 U.S.C. § 78dd-1 et seq. (2000).



proved beyond a reasonabl e doubt, the conduct that the indictnent
ascribed to defendants in connection with the alleged bribery of
Haitian officials to understate custons duties and sal es taxes on
rice shipped to Haiti to assist American Rice, Inc. in obtaining or
retaining business was sufficient to constitute an offense under
the FCPA. Underlying this question of sufficiency of the contents
of theindictnent is the prelimnary task of ascertaining the scope
of the FCPA, which in turn requires us to construe the statute.
The district court concluded that, as a matter of law, an
indictnment alleging illicit paynents to foreign officials for the
purpose of avoiding substantial portions of custons duties and
sal es taxes to obtain or retain business are not the kind of bribes
that the FCPA crimnalizes. W disagree with this assessnent of
the scope of the FCPA and hold that such bribes could (but do not
necessarily) come within the anbit of the statute. Concluding in
the end that the indictnent in this case is sufficient to state an
of fense under the FCPA, we remand the instant case for further
proceedi ngs consistent with this opinion. Nevertheless, on renmand
the defendants nmay choose to submt a notion asking the district
court to conpel the governnent to allege nore specific facts
regarding the intent elenent of an FCPA crinme that requires the
defendant to intend for the foreign official’s antici pated conduct

in consideration of a bribe (hereafter, the “quid pro quo”) to

produce an anticipated result — here, dimnution of duties and

taxes —that would assist (or is nmeant to assist) in obtaining or
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retaining business (hereafter, the “business nexus elenent”). |If
so, the trial court will need to decide whether (1) nmerely quoting
or paraphrasing the statute as to that elenent (as was done here)
is sufficient, or (2) the governnment nust allege additional facts
as to just what business was sought to be obtained or retained in

Haiti and just how the intended quid pro quo was neant to assist in

obtai ning or retaining such business. We therefore reverse the
district court’s dismssal of the indictnment and remand for further
consi stent proceedi ngs.
| . FACTS AND PROCEEDI NGS

Anerican Rice, Inc. (“ARI”) is a Houston-based conpany that
exports rice to foreign countries, including Haiti. Ri ce
Corporation of Haiti (“RCH), a wholly owned subsidiary of AR, was
incorporated in Haiti to represent ARI’s interests and deal with
third parties there. As an aspect of Haiti’s standard i nportation
procedure, its custons officials assess duties based on the
quantity and value of rice inported into the country. Haiti also
requi res businesses that deliver rice there to remt an advance
deposit against Haitian sales taxes, based on the value of that
rice, for which deposit a credit is eventually allowed on Haitian
sal es tax returns when fil ed.

In 2001, a grand jury charged Kay with violating the FCPA and
subsequently returned the indictnent, which charges both Kay and

Murphy with 12 counts of FCPA violations. As is readily apparent



on its face, the indictnent contains detailed factual allegations
about (1) the timng and purposes of Congress’s enactnent of the
FCPA, (2) ARl and its status as an “issuer” under the FCPA, (3) RCH
and its status as a wholly owned subsidiary and “service
corporation” of ARI, representing ARI’s interest in Haiti, and (4)
defendants’ citizenship, their positions as officers of AR, and
their status as “issuers” and “donestic concerns” under the FCPA
The indictnment also spells out in detail how Kay and WMuirphy
all egedly orchestrated the bribing of Haitian custons officials to
accept false bills of lading and other docunentation that
intentionally understated by one-third the quantity of rice shipped
to Haiti, thereby significantly reducing ARI’'s custons duties and
sales taxes. Inthis regard, the indictnment alleges the details of
the bribery schenme’s machinations, including the preparation of
dupl i cate docunentation, the cal cul ation of bribes as a percentage
of the value of the rice not reported, the surreptitious paynent of
monthly retainers to Haitian officials, and the defendants’
purported authorization of wthdrawals of funds from ARI’s bank
accounts with which to pay the Haitian officials, either directly
or through internediaries —all to produce substantially reduced
Haitian custons and tax costs to ARl. Further, the indictnent
al l eges discrete facts regarding ARI’s donestic incorporation and
pl ace of business, as well as the particular instrunentalities of
interstate and foreign conmerce that defendants used or caused to
be used in carrying out the purported bribery.
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In contrast, wthout any factual allegations, the indictnent
nmerely paraphrases the one el enent of the statute that is central
to this appeal, only conclusionally accusi ng def endants of causing
paynents to be nmade to Haitian custons officials:

for purposes of influencing acts and decisions of such
foreign officials in their official capacities, inducing
such foreign officials to do and omt to do acts in
violation of their |awful duty, and to obtain an i nproper
advantage, in order to assist Anerican Rice, Inc. in
obtaining and retaining business for, and directing
busi ness to Anerican Rice, Inc. and R ce Corporation of
Haiti. (Enphasis added).

Although it recites in great detail the discrete facts that the
governnent intends to prove to satisfy each other el enent of an FCPA
violation, the indictnent recites no particularized facts that, if
proved, would satisfy the “assist” aspect of the business nexus
el ement of the statute, i.e., the nexus between the illicit tax
savi ngs produced by the bribery and the assistance such savings

provided or were intended to provide in obtaining or retaining

busi ness for ARl and RCH. Neither does the indictnent contain any
factual allegations whatsoever to identify just what business in
Haiti (presumably sonerice-related commercial activity) theillicit
custons and tax savings assisted (or were intended to assist) in
obtai ning or retaining, or just how these savings were supposed to
assist in such efforts. In other words, the indictnent recites no
facts that coul d denonstrate an actual or intended cause-and-effect
nexus between reduced taxes and obtaining identified business or

retaining identified business opportunities.



In granting defendants’ notion to dismss the indictnent for
failure to state an offense, the district court held that, as a
matter of law, bribes paidto obtain favorable tax treatnent are not
paynments nade to “obtain or retain business” within the intendnent
of the FCPA, and thus are not within the scope of that statute’s
proscription of foreign bribery.® The governnent tinely filed a
noti ce of appeal.

1. ANALYSI S

A. St andard of Revi ew

We review de novo questions of statutory interpretation, as
wel | as “whether an indictnent sufficiently alleges the el enents of
an offense.”* As a notion to disnmss an indictnent for failure to
state an offense is a challenge to the sufficiency of the
indictnment, we are required to “take the allegations of the
indictnment as true and to determ ne whether an offense has been
stated.”®

“I'l']t is well settled that an indictnent nust set forth the
offense wth sufficient clarity and certainty to appri se the accused

of the crime with which he is charged.”® The test for sufficiency

3 United States v. Kay, 200 F. Supp. 2d 681, 686 (S.D. Tex.
2002) .

“United States v. Santos-Riviera, 183 F.3d 367, 369 (5th Cr
1999) .

SUnited States v. Hogue, 132 F.3d 1087, 1089 (5th Cr. 1998).

6 United States v. Bearden, 423 F.2d 805, 810 (5th Cr. 1970)
(citations omtted).




is “not whether the indictnent could have been franed in a nore
sati sfactory nmanner, but  whet her It confornms to m ninmum
constitutional standards”; nanely, that it “[(1)] contain[] the
el enrents of the offense charged and fairly inforn{] a defendant of
t he charge agai nst which he nust defend, and [(2)], enable[] himto
pl ead an acquittal or conviction in bar of future prosecutions for
t he same of fense.”’

Because an offense under the FCPA requires that the alleged
bribery be commtted for the purpose of inducing foreign officials
to commt unlawful acts, the results of which will assist in
obtaining or retaining business in their country, the questions
before us in this appeal are (1) whether bribes to obtain illegal
but favorable tax and custons treatnent can ever cone within the
scope of the statute, and (2) if so, whether, in conbination, there
are mnimally sufficient facts alleged in the indictnent to inform
t he def endant s regardi ng t he nexus between, on the one hand, Haiti an
t axes avoi ded through bribery, and, on the other hand, assistance
in getting or keeping sone business or business opportunity in
Hai ti .

B. Wrds of the FCPA

“[T]he starting point for interpreting a statute is the

| anguage of the statute itself.”8 When construing a crimnal

"United States v. Ramirez, 233 F.3d 318, 323 (5th Cr. 2000).

8 Consuner Prod. Safety Conmin v. GIE Sylvania, Inc. 447 U.S.
102, 108 (1980).




statute, we “nust follow the plain and unanbi guous neani ng of the
statutory |anguage.”?® Terms not defined in the statute are
interpreted according to their “ordinary and natural neaning...as
well as the overall policies and objectives of the statute.”?1
Furthernore, “a statute nust, if possible, be construed in such
fashion that every word has sone operative effect.”! Finally, we
have found it “appropriate to consider the title of a statute in
resolving putative anbiguities.”' |f, after application of these
principles of statutory construction, we conclude that the statute
i s anbi guous, we may turn to legislative history. For the | anguage
t o be consi dered anbi guous, however, it nust be “susceptible to nore
than one reasonable interpretation”® or “nore than one accepted
neani ng. " 4

The FCPA prohibits paynents to foreign officials for purposes

of :

®Salinas v. United States, 522 U S. 52, 57 (1997) (citations
and quotation marks omtted).

10 United States v. Lowe, 118 F.3d 399, 402 (5th Cr. 1997)
(citations omtted).

11 United States v. Nordic Village, Inc., 503 US. 30, 36
(1992) (recognizing this principle as a “settled rule”); United
States v. Naranjo, 259 F.3d 379, 383 (5th Cr. 2001) (citing Nordic
Village, Inc.).

12 United States v. Marek, 238 F.3d 310, 321 (5th Cir. 2001).

13 Lowe, 118 F.3d at 402.

14 United Serv. Auto. Ass’'n v. Perry, 102 F.3d 144, 146 (5th
Cir. 1996).




(i) influencing any act or decision of such foreign

official in his official capacity, (ii) inducing such

foreign official to do or omt to do any act in violation

of the lawful duty of such official, or (iii) securing

any i nproper advantage...in order to assist [the conpany

maki ng the paynent] in obtaining or retaining business

for or with, or directing business to, any person. 1
None contend that the FCPA crim nalizes every paynent to a foreign
official: It crimnalizes only those paynents that are i ntended to
(1) influence a foreign official to act or nake a decision in his
official capacity, or (2) induce such an official to perform or
refrain fromperformng sone act in violation of his duty, or (3)
secure sone wongful advantage to the payor. And even then, the
FCPA crimnalizes these kinds of paynents only if the result they

are intended to produce —their quid pro quo —w || assist (or is

intended to assist) the payor in efforts to get or keep sone
business for or with “any person.” Thus, the first question of
statutory interpretation presented in this appeal is whether
paynments made to foreign officials to obtain unlawfully reduced
custons duties or sales tax liabilities can ever fall within the
scope of the FCPA, i.e., whether the illicit paynents nade to obtain
a reduction of revenue liabilities can ever constitute the kind of
bribery that is proscribed by the FCPA. The district court answered
this question in the negative; only if we answer it in the

affirmative will we need to anal yze the sufficiency of the factual

15 15 U.S.C. § 78dd-1(a)(1).



all egations of the indictnent as to the one elenent of the crine
contested here.

The principal thrust of the defendants’ argunent is that the
busi ness nexus elenent, i.e., the *®“assist...in obtaining or
retaining business” elenent, narrowy Ilimts the statute’'s
applicability to those paynents that are intended to obtain a
foreign official’s approval of a bid for a new governnent contract
or the renewal of an existing governnent contract. In contrast, the
governnent insists that, in addition to paynents to officials that
lead directly to getting or renewi ng busi ness contracts, the statute
covers paynents that indirectly advance (“assist”) the payor’s goal
of obtaining or retaining foreign business with or for sone person.
The governnent reasons that paying reduced custons duties and sal es
taxes on inports, as is purported to have occurred in this case, is
the type of “inproper advantage” that always wll assist in
obtaining or retaining business in a foreign country, and thus is
al ways covered by the FCPA

I n approaching this issue, the district court concluded that
the FCPA's |anguage is anbiguous, and proceeded to review the
statute’'s legislative history.® W agree with the court’s finding
of anbiguity for several reasons. Per haps our nost significant

statutory construction problem results from the failure of the

16 Kay, 200 F. Supp. 2d at 683. Neither the district court nor
this court concludes that the anmbiguity in the FCPA even closely
approaches the | evel of vagueness, in the constitutional crimnal
sense, that could lead to declaring the statute void for vagueness.
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| anguage of the FCPA to give a clear indication of the exact scope
of the business nexus elenent; that is, the proximty of the
requi red nexus between, on the one hand, the anticipated results of
the foreign official’s bargai ned-for action or inaction, and, on the
ot her hand, the assistance provided by or expected from those
results in helping the briber to obtain or retain business. Stated
differently, how attenuated can the |inkage be between the effects
of that which is sought fromthe foreign official in consideration
of a bribe (here, tax mnim zation) and the briber’s goal of finding
assi stance or obtaining or retaining foreign business with or for
sone person, and still satisfy the business nexus elenent of the
FCPA?

Second, the parties’ dianetrically opposed but reasonable
contentions denonstrate that the ordi nary and natural neani ng of the
statutory | anguage is genui nely debatable and thus anbi guous. For
i nstance, the word “busi ness” can be defined at any point along a
conti nuum from “a volune of trade,” to “the purchase and sale of
goods in an attenpt to nmake a profit,” to “an assignnent” or a
“project.” Thus, dictionary definitions can support both (1) the
governnent’s broader interpretation of the business nexus | anguage
as enconpassi ng any type of commercial activity, and (2) defendants’
argunent that “obtain or retain business” connotes a nore pedestrian

under st andi ng of establishing or renewing a particular conmerci al

17 Webst er’ s Encycl opedi ¢ Unabridged Dictionary, at 201 (1989).
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arrangenent . Simlarly, although the word “assist” suggests a
sonewhat broader statutory scope,!® it does not connote specificity
or define either how proxi mate or howrenote the foreign official’s
anticipated actions that constitute assistance nust or nay be to the
busi ness obt ai ned or retained.

Third, absent a firmunderstandi ng of just what “obtaining or
retai ning business” or “assist” actually include, the parties’
remai ni ng argunents prove little. For instance, the separation of
the statutory prohibition into two aspects —(1) seeking to i nduce

a foreign official to act in consideration of a bribe (quid pro quo)

(2) for purposes of assisting in obtaining or retaining business
(busi ness nexus) —provides little insight into the precise scope
of the statute. The governnent may be correct in its contention

that the quid pro quo requirenent expands the scope of the statute,

because Congress ot herw se could have dispensed with the quid pro
quo requirenent entirely and sinply prohibited only those paynents
resulting directly in obtaining or retaining business contracts.
It is at |east plausible, however, as defendants argue, that the

quid pro quo requirenent was not necessarily neant to expand the

statutory scope, but instead was neant to distinguish acts of a

foreign official in his official capacity fromacts in his private

18 | nvoki ng basi c econom c principles, the SECreasoned inits
am cus brief that securing reduced taxes and duties on inports
t hrough bribery enables ARl to reduce its cost of doing business,
thereby giving it an “i nproper advantage” over actual or potenti al
conpetitors, and enabling it to do nore business, or remain in a
market it m ght otherw se | eave.

12



capacity. Simlarly, defendants mght be right in urging that the
busi ness nexus elenent restricts the scope of the statute to a
smal l er wuniverse of paynents than those nade to obtain any
advantage; yet it is conceivable that this restriction was included
to exenpt nore marginal facilitating paynents, but not the types of
paynents that defendants are accused of naking.

Nei t her does the renmi nder of the statutory |anguage clearly
express an excl usively broad or excl usively narrow under st andi ng of
t he busi ness nexus elenent. The extent to which the exception for
routi ne governnental action (“facilitating paynments” or “grease”)
is narromy drawn reasonably suggests that Congress was carvi ng out
very limted categories of permssible paynents from an otherw se

broad statutory prohibition.'® As defendants suggest, however,

19 Section 78dd-1(b) excepts from the statutory scope “any
facilitating or expediting paynent to a foreign official...the
pur pose of which is to expedite or to service the performance of a
routi ne governnental action by a foreign official....” 15 U S. C
§ 78dd-1(b). Section 78dd-1(f)(3)(A), in turn, provides that:

[ T]he term routine governnental action” neans only an

action which is ordinarily and comonly perforned by a

foreign official in —

(i) obtaining permts, licenses, or other official
docunents to qualify a person to do business in a foreign
country;

(ii1) processing governnental papers, such as visas
and work orders;

(ii1) providing police protection, mail pick-up and
delivery, or scheduling inspections associated wth
contract performance or inspections relatedtotransit of
goods across country;

(iv) providing phone service, power and water
supply, loading and unloading cargo, or protecting
peri shabl e products or commodi ties fromdeterioration; or

(v) actions of a simlar nature. 15 U S. C. § 78dd-

() (3) (A
13



another plausible inplication for including an express statutory
explanation that routine governnmental action does not include
deci sions “to award new business to or to continue business wth a
particular party,”?° is that Congress was focusing entirely on
identifiable decisions made by foreign officials in granting or
renewi ng specific business arrangenents in foreign countries, and
not on a nore general panoply of conpetitive business advant ages.

The fourth and final interpretive factor, the statute s title
—— “Foreign Corrupt Practices Act” — is nobre suggestive of a
relatively broad application of its provisions, but only slightly
So. By itself, such a generic title fails to nmke one
interpretation of the statutory |anguage nore persuasive than
anot her, nmuch | ess establish one as the only reasonabl e construction
of the statute.?! In sum neither the ordinary neani ng nor the

provi sions surrounding the disputed text are sufficiently clear to

20 15 U S.C. § 78dd-1(f)(3)(B).

21 Defendants also contend that the few reported decisions
under the FCPA I end additional support to their narrow readi ng of
the statutory |anguage, because each of these cases involved
paynments |linked to the acquisition or renewal of contracts or
commerci al agreenents. See, e.q., United States v. Liebo, 923 F. 2d
1308, 1311-12 (8th Cr. 1991) (defendant paid gifts to foreign
official in exchange for contract approval); United States v.
Castle, 925 F.2d 831, 832 (5th Cr. 1991) (defendants nmde a
paynment to win bid to provide buses to Canadian provincial
governnent). According to defendant, these cases did not involve
paynments made to i nfluence sone aspect of existing business, i.e.,
sone particular cost of doing business. Defendants neverthel ess
concede, and the governnent reiterates, that none of these
deci sions squarely addresses the scope of the “obtain and retain
busi ness” | anguage.
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make the statutory |anguage susceptible of but one reasonable
interpretation. Inasnmuch as Congress chose to phrase the business
nexus requirenment obliquely, and to say nothing to suggest how
renote or how proximte the business nexus nust be, we cannot
conclude on the basis of the provision itself that the statute is
ei ther as narrow or as expansive as the parties respectively claim

C. FCPA Leqi sl ative H story

As the statutory |anguage itself is anenable to nore than one
reasonable interpretation, it is anbiguous as a matter of law. W
turn therefore to legislative history in our effort to ascertain
Congress’s true intentions.

1. 1977 Leqgislative Hi story

Congress enacted the FCPA in 1977, in response to recently
di scovered but w despread bribery of foreign officials by United
States business interests. Congress resolved to interdict such
bri bery, not just because it is norally and econom cally suspect,
but al so because it was causing foreign policy problens for the

United States. ?? In particular, these concerns arose from

22 The House Committee stated that such bribes were “counter
to the noral expectations and values of the Anmerican public,”
“erode[d] public confidence in the integrity of the free market
system” “enbarrass[ed] friendly governnents, |ower[ed] the esteem
for the United States anong the citizens of foreign nations, and
| end[ ed] credence to the suspicions sown by foreign opponents of
the United States that Anmerican enterprises exert a corrupting
i nfluence on the political processes of their nations.” H R Rep.
No. 95-640, at 4-5 (1977); S. Rep. No. 95-114, at 3-4 (1977),
reprinted in 1977 U S.C. C. A N 4098, 4100-01.

15



revel ations that United States defense contractors and oil conpani es
had made | arge paynents to hi gh governnent officials in Japan, the
Net herl ands, and Italy.?® Congress al so discovered that nore than
400 cor porati ons had nmade questionable or illegal paynents in excess
of $300 mllion to foreign officials for a wi de range of favorable
actions on behal f of the conpanies.?

In decidingtocrimnalize this type of commercial bribery, the

House and Senate each proposed simlarly far-reaching, but non-

identical, legislation. 1Inits bill, the House intended “broadly
[to] prohibit[] transactions that are corruptly intended to induce

the recipient to use his or her influence to affect any act or
decision of a foreign official....”? Thus, the House bil

contained no limting “business nexus” elenent.? Reflecting a
sonewhat narrower purpose, the Senate expressed its desire to ban
paynments nade for the purpose of inducing foreign officials to act
“so as to direct business to any person, maintain an established
busi ness opportunity wth any person, divert any business

opportunity from any person or influence the enactnent or

2 HR Rep. No. 95-640, at 5; S. Rep. No. 95-114, at 3.
24 H R Rep. No. 95-640, at 4; S. Rep. No. 95-114, at 3.
2% H R Rep. No. 95-640, at 7 (enphasis added).

2% H R Conf. Rep. No. 95-831, at 12 (1977), reprinted in 1977
US CCAN 4120, 4124-25.
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promul gation of legislation or regulations of that governnent or
instrumentality.”?

At conference, conprom se | anguage “cl arified the scope of the
prohi bition by requiring that the purpose of the paynent nust be to
i nfluence any act or decision of a foreign official...so as to
assi st an issuer in obtaining, retaining or directing business to
any person.”? |n the end, then, Congress adopted the Senate’s
proposal to prohibit only those paynents designed to induce a
foreign official to act in a way that is intended to facilitate
(“assist”) in obtaining or retaining of business.

Congress expressly enphasized that it did not intend to
prohibit “so-called grease or facilitating paynents,”?® such as
“paynents for expediting shipnents through custons or placing a
transatlantic telephone <call, securing required permts, or
obt ai ni ng adequat e police protection, transacti ons which may i nvol ve
even the proper performance of duties.”3 Instead of naking an
express textual exception for these types of non-covered paynents,

the respective commttees of the two chanbers sought to distinguish

2SS, Rep. No. 95-114, at 17; S. 305, 95th Cong. § 103
(proposi ng to ban paynents that i nduce action by a foreign official
So as “to assist...in obtaining or retaining business for or with,
or directing business to, any person, or influencing | egislation or
regul ati ons of that governnment or instrunentality”).

2% H R Conf. Rep. 95-831, at 12.
2 HR Rep. No. 95-640, at 4; S. Rep. No. 95-114, at 10.
3% S. Rep. No. 95-114, at 10.
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perm ssible grease paynents from prohibited bribery by only
prohi biting paynents that induce an official to act “corruptly,”
i.e., actions requiring him“to msuse his official position” and
his discretionary authority,3 not those “essentially mnisterial”
actions that “nmerely nove a particular matter toward an eventual act
or decision or which do not involve any discretionary action.”?
In short, Congress sought to prohibit the type of bribery that
(1) pronpts officials to msuse their discretionary authority and
(2) disrupts mnmarket efficiency and United States foreign
relations,3 at the same tine recognizing that snaller paynents
intended to expedite mnisterial actions should remain outside of
the scope of the statute. The Conference Report explanation, on
which the district court relied to find a narrow statutory scope,
truly offers little insight into the FCPA s precise scope, however,;
it merely parrots the statutory | anguage itself by stating that the
purpose of a paynment nust be to induce official action “so as to
assi st an issuer in obtaining, retaining or directing business to

any person.”?3

3 HR Rep. No. 95-640, at 7-8; S. Rep. No. 95-114, at 10.

2 HR Rep. No. 95-640, at 8. Simlarly, when the House
defined “foreign official” it excluded those individuals *“whose
duties are essentially mnisterial or clerical.” |d.

3% See Lanb v. Phillip Mrris, Inc., 915 F. 2d 1024, 1029 (6th
Cr. 1990) (finding that “the FCPA was primarily designed to
protect the integrity of Anerican foreign policy and donestic
mar kets”).

3% H R Conf. Rep. 95-831, at 12.
18



To divine the categories of bribery Congress did and did not
intend to prohibit, we nust |ook to the Senate’ s proposal, because
the final statutory |anguage was drawn fromit,® and fromthe SEC
Report on which the Senate’s |egislative proposal was based.®* In
di stinguishing anong the types of illegal paynents that United
States entities were making at the tinme, the SEC Report identified
four principal categories: (1) paynents “made in an effort to
procure special and wunjustified favors or advantages in the

enactnent or admi nistration of the tax or other laws” of a foreign

country; (2) paynents “made with the intent to assist the conpany

1]

in obtaining or retaining governnment contracts”; (3) paynents “to
persuade |owlevel governnent officials to perform functions or
services which they are obliged to perform as part of their
governnental responsibilities, but which they may refuse or del ay
unl ess conpensated” (“grease”), and (4) political contributions.?

The SEC thus exhi bited concern about a w de range of questionable

paynments (explicitly including the kind at issue here) that were

35 As the House intended its proposed | egislation to apply even
nmore broadly to paynents soliciting any corrupt act by a foreign
official, we assune that any restrictions of scope emanated from
t he Senate version.

3% Report of the Securities and Exchange Conmi ssion on
Questionable and Illegal Corporate Paynents and Practices,
submtted to the Senate Banking, Housing and Urban Affairs
Commttee, May 12, 1976 [hereinafter, “SEC Report”]. The Senate
Report explained that its bill was identical to the bill introduced
the year before, which in turn, was based substantially on the SEC
Report and its recomendations. S. Rep. No. 95-114, at 2.

37 SEC Report, at 25-27 (enphasis added).
19



resultinginmllions of dollars being recorded fal sely in corporate
books and records. 38
As noted, the Senate Report explained that the statute should

apply to paynents intended “to direct business to any person,

mai ntai n an est abl i shed busi ness opportunity with any person, divert

any busi ness opportunity fromany person or influence the enact nent

or pronulgation of legislation or regulations of that governnent or

instrumentality.”3° We observe initially that the Senate only
| oosely addressed the categories of conduct highlighted by the SEC
Report. Al though the Senate’s proposal picked up the SEC s concern
wth a business nexus, it did not expressly cover bribery
i nfluencing the adm nistration of tax | aws or seeking favorabl e tax
treatnent. It is clear, however, that even though the Senate was
particularly concerned with bribery intended to secure new busi ness,
it was also mndful of bribes that influence Ilegislative or
regul atory actions, and those that maintain established business
opportunities, a category of economc activity separate from and
much nore capacious than, sinply “directing business” to soneone.

The statute’s ultimte |anguage of “obtaining or retaining”
mrrors identical |anguage in the SEC Report. But, whereas the SEC
Report highlights paynents that go toward “obtaining or retaining

governnent contracts,” the FCPA, incorporating the Senate Report’s

3% |d. at a (Introduction), 25-27.
3% S, Rep. No. 95-114, at 17 (enphasis added).
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| anguage, prohibits paynments that assist in obtaining or retaining
busi ness, not just governnent contracts. Had the Senate and
ultimately Congress wanted to carry over the exact, narrower scope
of the SEC Report, they would have adopted the sanme | anguage. W
surm se that, in using the word “busi ness” when it easily coul d have
used the phraseology of SEC Report, Congress intended for the
statute to apply to bribes beyond the narrow band of paynents
sufficient only to “obtain or retain governnent contracts.” The
Senate’s express intention that the statute apply to corrupt
paynments that nmintain business opportunities also supports this
concl usi on.

For purposes of deciding the instant appeal, the question
nevert hel ess remai ns whet her the Senate, and concom tantly Congress,
intended this broader statutory scope to enconpass the
admnistration of tax, custons, and other laws and regul ations
af fecting the revenue of foreign states. To reach this concl usion,
we nust ask whether Congress’s remaining expressed desire to
prohi bit bribery ainmed at getting assistance in retaining business
or maintaining business opportunities was sufficiently broad to
i nclude bribes neant to affect the adm nistration of revenue | aws.
When we do so, we conclude that the | egislative intent was so broad.

Congress was obviously distraught not only about high profile
bribes to high-ranking foreign officials, but also by the
pervasi veness of foreign bribery by United States businesses and
busi nessnen. Congress thus made the decision to clanp down on
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bribes intended to pronpt foreign officials to msuse their
discretionary authority for the benefit of a donmestic entity’'s
business in that country. This observation is not dimnished by
Congress’s understanding and accepting that relatively snall
facilitating paynents were, at the tinme, anong the accepted costs
of doi ng business in many foreign countries.?

In addition, the concern of Congress with the imorality,
i nefficiency, and unet hi cal character of bribery presumably does not
vani sh sinply because the tainted paynents are intended to secure
a favorabl e decision | ess significant than winning a contract bid.
Qobvi ously, a commercial concern that bribes a foreign governnent
official to award a construction, supply, or services contract
violates the statute. Yet, thereis little difference between this
exanple and that of a corporation’s |lawfully obtaining a contract
froman honest official or agency by submtting the | owest bid, and
——either before or after doing so —bribing a different gover nnment
official to reduce taxes and thereby ensure that the under-bid
venture is nevertheless profitable. Avoi ding or |owering taxes

reduces operating costs and thus increases profit margins, thereby

40 We recognize that all paynents to foreign officials exist
on a continuum in which any paynent, even if only to connect
t el ephone service in tw days instead of two weeks, marginally
i nproves a conpany’s conpetitive advantage in a foreign country.
Nevert hel ess, Congress was principally concerned about paynents
that pronpt an official to deviate from his official duty, not
necessarily paynents that get an official to performproperly those
usually mnisterial duties required of his office. As explained
infra, Congress enacted anendnents in 1988 in an effort to refl ect
just howlimted it envisioned the grease exception to be.
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freeing up funds that the business is otherw se legally obligated
to expend. And this, in turn, enables it to take any nunber of
actions to the disadvantage of conpetitors. Bribing foreign
officials to | ower taxes and custons duties certainly can provide
an unfair advantage over conpetitors and thereby be of assistance
to the payor in obtaining or retaining business. This denonstrates
that the question whether the defendants’ alleged paynents
constitute a violation of the FCPA truly turns on whether these
bri bes were intended to | ower ARI’s cost of doing business in Haiti
enough to have a sufficient nexus to garnering business there or to
mai nt ai ni ng or increasing busi ness operations that ARl al ready had
there, so as to cone wthin the scope of the business nexus el enent
as Congress used it in the FCPA Answering this fact question

then, inplicates a matter of proof and thus evidence.

In short, the 1977 legislative history, particularly the
Senate’ s proposal and the SEC Report on which it relied, convinces
us that Congress neant to prohibit a range of paynents w der than
only those that directly influence the acquisition or retention of
gover nnent contracts or simlar conmmer ci al or i ndustri al
arrangenents. On the other end of the spectrum this history also
denonstrates that Congress explicitly excluded facilitating paynents
(the grease exception). Inthus limting the exceptions to the type
of bribery covered by the FCPA to this narrow category, Congress’s
intention to cast an otherwise wde net over foreign bribery
suggests that Congress intended for the FCPA to prohibit all other
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illicit paynments that are intended to i nfl uence non-trivial official
foreign action in an effort to aid in obtaining or retaining
busi ness for sone person. The congressional target was bribery paid
to engender assistance in inproving the business opportunities of
the payor or his beneficiary, irrespective of whether that
assi stance be direct or indirect, and irrespective of whether it be
related to adm ni stering the | aw, awardi ng, extending, or renew ng
a contract, or executing or preserving an agreenent. In |ight of
our readi ng of the 1977 |l egislative history, the subsequent 1988 and
1998 legislative history is only inportant to our analysis to the
extent it confirnms or conflicts with our initial conclusions about
the scope of the statute.

2. 1988 Leqgislative H story

After the FCPA s enactnent, United States business entities and
executives experienced difficulty in discerning aclear |ine between
prohibited bribes and permssible facilitating paynents.* As a
result, Congress anended the FCPA in 1988, expressly toclarify its
original intent in enacting the statute. Both houses insisted that
their proposed anmendnents only clarified anmbiguities “wthout

changing the basic intent or effectiveness of the | aw. "%

4SS, Rep. No. 100-85, at 53 (1987) (stating that “the nethod
chosen by Congress in 1977 to acconplish [the task of
di stingui shing grease paynents frombribery] has been difficult to
apply in practice”).

42 |d. at 54; HR Rep. No. 100-40, pt. 2, at 77 (1987)
(stating that the anendnents, particularly the exception for
facilitating paynents, “wll reflect current | aw and Congressi onal
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In this effort to crystallize the scope of the FCPA' s
prohi bitions on bribery, Congress chose to identify carefully two
types of paynents that are not proscribed by the statute. It
expressly excepted paynents nmade to procure “routi ne governnenta
action” (again, the grease exception),* and it incorporated an
affirmati ve defense for paynents that are legal in the country in
which they are offered or that constitute bona fide expenditures
directly relating to pronotion of products or services, or to the
execution or performance of a contract wwth a forei gn governnent or
agency.

W agree with the position of the governnent that these 1988
anendnents illustrate an intention by Congress to identify very

limted exceptions to the kinds of bribes to which the FCPA does not

intent nore clearly”).

43 15 U.S.C. 88 78dd-1(b) & (f)(3)(A). See supra note 19 for
| anguage of these subsections.

415 U . S.C. 8§ 78dd-1(c). The subsection provides in full:
It shall be an affirmative defense to actions under subsections (a)
or (g) of this section that —
(1) the paynent, gift, offer, or prom se of anything of val ue
t hat was made, was | awful under the witten | aws and regul ati ons of
the foreign official’s, political party’'s, party official’s, or
candi date’s country; or
(2) the paynent, gift, offer, or prom se of anything of val ue
t hat was nmade, was a reasonabl e and bona fi de expenditure, such as
travel and | odgi ng expenses, incurred by or on behalf of a foreign
official, party, party official, or candidate and was directly
related to —
(A) the pronotion, denonstration, or explanation of
products or services; or
(B) the execution or performance of a contract with a
forei gn governnent or agency thereof. |d.
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apply. A brief reviewof the types of routine governnental actions
enuner at ed by Congress shows how limted Congress wanted to nake t he
grease exceptions. Routine governnental action, for instance,
i ncl udes “obtaining permts, |licenses, or other official docunents
to qualify a person to do business in a foreign country,” and
“scheduling inspections associated with contract performance or
inspections related to transit of goods across country.”
Therefore, routine governnental action does not include the issuance
of every official docunent or every inspection, but only (1)
docunentation that qualifies a party to do business and (2)
schedul i ng an i nspection —very narrow categories of |argely non-
di scretionary, mnisterial activities perforned by md- or | ow | evel
foreign functionaries. |In contrast, the FCPA uses broad, general
| anguage i n prohi biting paynents to procure assi stance for the payor
i n obtaining or retaining business, instead of enploying simlarly
detail ed | anguage, such as applying the statute only to paynents
that attenpt to secure or renew particular governnent contracts

| ndeed, Congress had the opportunity to adopt narrower |anguage in

1977 fromthe SEC Report, but chose not to do so.*

5 15 U S.C. § 78dd-1(f)(3)(A).

46 Defendants argue that Congress intended to nmmintain the
statute’s narrow scope by excluding fromthe routine governnenta
action exception “any decision by a foreign official whether, or on
what terns, to award new business to or to continue business with
a particular party....” 15 U . S.C. § 78dd-1(f)(3)(B). W disagree
with defendants’ contention that the |anguage these anendnents
indicates a narrow statutory scope. Read in light of Congress’s
original desire to stanp out foreign bribery run anok, we find that
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Def endants argue, nevertheless, that Congress’s decision to
rej ect House-proposed anendnents to the business nexus elenent
constituted its inplicit rejection of such a broad reading of the
statute. The House bill proposed new | anguage to explain that
paynments for “obtaining or retaining business” also includes
paynments made for the “procurenent of legislative, judicial,
regul atory, or other action in seeking nore favorable treatnent by
a foreign governnment.”*” |ndeed, defendants assert, the proposed
anmendnent itself shows that Congress understood the business nexus
provi sion to have narrow application; otherw se, there would have
been no need to propose anending it.

Contrary to defendants’ contention, the decision of Congress
to reject this |anguage has no bearing on whether *“obtaining or
retaining business” includes the conduct at issue here. I n
explaining Congress’s decision not to include this proposed
anendnent in the business nexus requirenent, the Conference Report
stated that the “retai ning business” | anguage was

not limted to the renewal of contracts or other

busi ness, but al so i ncl udes a prohibition agai nst corrupt

paynments related to the execution or performance of

contracts or the carrying out of existing business, such

as a paynent to a foreign official for the purpose of
obtai ning nore favorable tax treatnent....The termshoul d

its intention in 1988 to exclude from the grease exception
“decision[s] by a foreign official whether, or on what terns...to
continue business with a particular party” replicates the equally
capaci ous | anguage of prohibition in the 1977 | egislative history.

47 H R Conf. Rep. 100-576, at 918 (1988), reprinted in 1988
US CCAN 1547, 1951.
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not, however, be construed so broadly as to include

| obbyi ng or other normal representations to governnent

officials.*

At first blush, this statenent would seem to resolve the instant
di spute in favor of the governnent; however, the district court
interpreted Congress’s decision to |eave the business nexus
requi renment unchanged as a determ nation not to extend the scope of
the statute. The court thus declined to defer to the report
because, in the court’s estimtion, the Ilegislative history
“consist[ed] of an after-the-fact interpretation of the term
‘retaining business’ by a subsequent Congress nore than ten years
after the enactnent of the original |anguage.”*

W agree that, as a general matter, subsequent |egislative
hi st ory about unchanged statutory | anguage woul d deserve little or
no weight in our analysis. The Suprene Court has instructed that
“the interpretation given by one Congress (or a conmmttee or Menber
thereof) to an earlier statuteis of little assistance in discerning
t he neaning of that statute.”® 1In this case, noreover, Congress’s
enact nent of subsequent |egislation did not include changes to the
busi ness nexus requirenent itself.

Nevertheless, the Suprene Court has also stated that

“[s] ubsequent | egislationdeclaring theintent of an earlier statute

8 H R Conf. Rep. No. 100-576, at 918-19 (enphasis added).
4 Kay, 200 F. Supp. 2d at 685.

0 Central Bank of Denver v. First Interstate Bank of Denver,
511 U. S. 164, 185 (1994) (citations omtted).
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is entitled to great weight in statutory construction.”® And, we
have concluded that Congress is “at its nbst authoritative [when]
addi ng conpl ex and sophi sticated anendnents to an already conpl ex
and sophisticated act.”® Although in 1988 Congress refused to
al ter the busi ness nexus requirenent itself, it did enact exceptions
and defenses to the statute’'s applicability, both of which the
perti nent Conference Report | anguage hel ps to explain vis-a-vis the
statute’s overall scope. And it nust be renenbered that clarifying
the scope of the 1977 | aw was the overarchi ng purpose of Congress
in enacting the 1988 anendnents.® Thus, the legislative history
that the district court rejected as irrelevant in fact explains how
the 1988 anendnents relate to the original scope of the statute and
concomtantly to the business nexus el enent.

First, the Conference Report expresses what is inplied by the
new affirmati ve defense for bona fide expendi tures for the execution
or performance of a contract. The creation of a defense for bona

fide paynments strongly inplies that corrupt, non-bona-fide paynents

°l Red Lion Broad. Co. v. FCC 395 U S. 367, 380-81 (1969).

52 Mount Sinai Hosp. v. Winberger, 517 F.2d 329, 343 (5th Cir.
1975) .

53 W recogni ze that the Suprenme Court has warned repeatedly
that “the views of a subsequent Congress forma hazardous basis for
inferring the intent of an earlier one.” Consuner Prod. Safety
Commin, 447 U S. at 117 (citations omtted). The anendnents
Congress passed in 1988, however, expressly sought to clarify
Congress’s intent from 1977. Thus, the views and anendnents of
Congress in 1988 are necessary to our anal ysis of the preci se scope
of the original |aw.
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related to contract execution and perfornmance have al ways been and
remain prohibited. |Instead of leaving this prohibition inplicit,
t hough, the Conference Report’s description of “retaining business”
expl ained that this phrase, and thus the statutory anmbit, includes
“a prohibition agai nst corrupt paynents related to the execution or
performance of contracts....”®

Simlarly, in its 1988 statutory description of routine
governnental action, Congress stated that this exception does not
i ncl ude decisions about “whether, or on what terns...to continue
business with a particular party,”® which nust nean, conversely,
that decisions that do relate to “continu[ing] business with a
particul ar party” are covered by, i.e., are not excepted from the
scope of the statute. The Conference Report, in turn, states that
“retaining business” neans “the carrying out of existing business,”
thereby sinply repeating statutory intent without explaining it.?3®
We di scern no neani ngful distinction between the phrase “conti nui ng
business” in the statutory text, and “carrying out of existing
busi ness” in the Conference Report.

Third, the Conference Report states that “retaining business”

shoul d not be construed so broadly as to include | obbying or “other

% H R Conf. Rep. 100-576, at 918 (enphasis added).
15 U.S.C. § 78dd-1(f)(3)(B)
*® H R Conf. Rep. No. 100-576, at 918.
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normal representations to governnent officials.”® This statenent
directly reflects the Conference Commttee’s decision not toinclude
| anguage fromthe House bill focusing on | egislature and regul atory
activity so as to avoid any interpretation that mght «curb
legitimate |obbying or representations intended to influence
| egislative, judicial, regulatory, or other such action. Thus, |ike
other |anguage of the report, far from being irrelevant to
Congress’s intentions in 1988, this provides a direct explanation

of why Congress elected not to include the newy proposed | anguage.

The remai ni ng contested | anguage i n the 1988 Conference Report
states that “retaining busi ness” i ncl udes ——covers —paynents such

as those nmade “to a foreign official for the purpose of obtaining

nore favorable tax treatnent.”% W know that the SEC was concer ned

specifically with these types of untoward paynents in 1977, and t hat
Congress ultimately adopted the nore generally-worded prohibition
agai nst paynents designed to assist in obtaining or retaining
busi ness. This specific reference in the Conference Report
therefore appears to reflect the concerns that initially notivated
Congress to enact the FCPA But even if this l|anguage is not

di spositive of the question, the rest of the passage does refl ect

" 1d. at 918-109.
% 1d. at 918 (enphasis added).
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Congress’s purpose in passing the 1988 anendnents, and therefore
deserves weight in our analysis.

Finally, it is inaccurate to suggest, as defendants do, that
this report | anguage constituted an attenpt to i nsert by subterfuge
a nmeaning for “retaining business” that Congress had expressly
rejected in conference. The only | anguage that Congress chose not
t o adopt regardi ng t he busi ness nexus requi renment concer ned paynents
for primarily legislative, judicial, and regul atory advantages. >°
Corrupt paynents “related to the execution or performance of
contracts or the carrying out of existing business” have no direct
connection with the proposed | anguage on | egislative, judicial, and
regulatory action, and thus were not part of the proposed
amendnent . ©°

3. 1998 Leqgislative H story

In 1998, Congress nmade its nost recent adjustnents to the FCPA
when the Senate ratified and Congress inplenented the Organi zation
of Econom ¢ Cooperation and Devel opnent’ s Conventi on on Conbating

Bribery of Foreign Public Oficials in International Business

5 We recogni ze that t he House proposal prohibited paynents for
“procurenent of legislative, judicial, regulatory, or other action
i n seeking nore favorabl e treatnent by a foreign governnent.” HR
Rep. No. 100-40, pt. 2, at 75. Applying the ejusden generi s maxi m
we nust conclude that by using a termas vague as “other action”
directly after the words “legislative, judicial, or regulatory,”
Congress intended to include only actions quite simlar to these
types in its anendnent, not any other conceivable action (aside
from discrete contractual arrangenents) that mght result in
favorable treatnent froma foreign governnent.

0 H R Conf. Rep. No. 100-576, at 918.
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Transactions (the “Convention”). Article 1.1 of the Convention
prohi bits paynents to a foreign public official to induce himto
“act or refrain from acting in relation to the perfornmance of
official duties, in order to obtain or retain business or other

i nproper advantage in the conduct of international business.”®%

When Congr ess anended t he | anguage of the FCPA, however, rather than
inserting “any i nproper advantage” i nmedi ately foll ow ng “obt ai ni ng

or retaining business” within the business nexus requirenent (as

does the Convention), it chose to add the “inproper advantage”
provision to the original |ist of abuses of discretion in
consideration for bribes that the statute proscribes. Thus, as

anended, the statute now prohibits paynents to foreign officials not
just to buy any act or decision, and not just to induce the doing
or omtting of an official function “to assist...in obtaining or
retaining business for or wth, or directing business to, any
person,”% but also the making of a paynent to such a foreign
official to secure an “inproper advantage” that wll assist in
obt ai ni ng or retaining business.?®

The district court concluded, and defendants argue on appeal,

that nerely by adding the “i nproper advantage” | anguage to the two

61 Convention on Conbating Bribery of Foreign Public Oficials
inlnternational Business Transactions, Dec. 17, 1997, art. 1.1, S
Treaty Doc. No. 105-43, 37 |.L.M 1, 4 (1998) (enphasis added).

62 See 15 U.S.C. 8§ 78dd-1(a)(1).

63 1d.
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existing kinds of prohibited acts acquired in consideration for
bri bes paid, Congress “again declined to anmend the ‘obtain or
retain’ business language in the FCPA "% In contrast, the
gover nnment responds that Congress’s choice to place the Convention
| anguage el sewhere nerely shows that Congress already intended for
t he busi ness nexus requirenent to apply broadly, and thus declined
to be redundant.

The Convention’s broad prohibition of bribery of foreign
officials likely includes the types of paynents that conprise
def endants’ all eged conduct. The commentaries to the Convention
explain that “‘*[o]ther inproper advantage' refers to sonething to
whi ch the conpany concerned was not clearly entitled, for exanple,
an operating permt for a factory which fails to neet the statutory
requirenents.”® Unlawfully reducing the taxes and custons duties
at issue here to a level substantially below that which ARl was
|l egally obligated to pay surely constitutes “sonething [ ARI] was not

clearly entitled to, and was thus potentially an “inproper
advant age” under the Conventi on.

As we have denonstrated, the 1977 and 1988 | egi sl ative history
al ready nmake cl ear that the business nexus requirenent is not to be

interpreted unduly narromy. W therefore agree with the governnent

64 Kay, 200 F. Supp. 2d at 686.

65 Commentaries on the Convention on Conbating Bribery of
Foreign Public Oficials in International Business Transactions, 37
|.L.M at 8 [hereinafter “Commentaries”].
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that there really was no need for Congress to add “or other inproper
advantage” to the requirenent.® |In fact, such an anmendment m ght
have i nadvertently swept grease paynents into the statutory anbit
——or at least created new confusion as to whether these types of
paynments were prohibited —even though this category of paynents
was excl uded by Congress in 1977 and renmai ned excl uded i n 1988; and
even though Congress showed no intention of adding this category
when adopting its 1998 anendnents.® That the Convention, which the
Senate ratified without reservation and Congress i npl enented, would
al so appear to prohibit the types of paynents at issue in this case
only bolsters our conclusion that the kind of conduct allegedly

engaged in by defendants can be violative of the statute.?®8

66 Al t hough Congress intended to expand the scope of the FCPA
inits inplenentation of the Convention, such expansion did not
clearly inplicate the business nexus el enent. COCbviously, Congress
added “any i nproper advantage” to the quid pro quo requirenent.
QG her ways in which Congress intended to expand FCPA coverage
included: (1) anmending the statute to apply to “any person,”
instead of the nore limted category of issuers registered under
the 1934 Act and donestic concerns; (2) expandi ng the definition of
“foreign official” to include officials of public international
organi zations; and (3) extending the FCPA to cover “acts of U S.
busi nesses and nationals in furtherance of unlawful paynents that
take place wholly outside the United States.” S. Rep. No. 105-277,
at 2-3.

67 Even t hough the Cormentaries to t he Convention al so except ed

small facilitation paynents from its scope, a change in the
busi ness nexus requirenent to include “other inproper advantage”
still may have created undue confusion as to whether paynents

previously allowed were now prohibited by the statute, as the
Convention’s precise understanding of “facilitating paynents” may
ultimately differ with Congress’s.

68 | ndeed, given the United States’s ratification and
inplementation of the Convention wthout any reservation

35



4. Sunmary

Gven the foregoing analysis of the statute' s |egislative
hi story, we cannot hold as a matter of |aw that Congress neant to
limt the FCPA's applicability to cover only bribes that |ead
directly to the award or renewal of contracts. | nstead, we hold
that Congress intended for the FCPA to apply broadly to paynents
intended to assist the payor, either directly or indirectly, in
obtai ning or retaining business for sone person, and that bribes

paid to foreign tax officials to secure illegally reduced custons

under st andi ngs or alterations specifically pertainingtoits scope,
we would find it difficult to interpret the statute as narrowy as
t he def endants suggest: Such a construction would likely create a
conflict with our international treaty obligations, with which we
presunme Congress neant to conply fully. See Restatenent (Third) of
Foreign Relations Law, 8§ 115, cnt. a (1987) (“It is generally
assuned t hat Congress does not intend to repudi ate an i nternati onal
obligation of the United States by nullifying a rule of
international |awor an international agreenent as donestic | aw, or
by making it inpossible for the United States to carry out its
obligations.”); Boureslan v. Arancto, 857 F.2d 1014, 1023 (5th Cr

1988) (King, J. dissenting) (recognizing the “presunption that
Congress does not intend to violate international |aw'). e
recogni ze that there nmay be sone variation in scope between the
Convention and the FCPA The FCPA prohibits paynents inducing
official action that “assist[s]...in obtaining or retaining
busi ness”; the Convention prohibits paynents that induce official
action “to obtain or retain business or other inproper advantage in

t he conduct of international business.” Potential variation exists
because it is unclear whether the Convention’s “other inproper
advantage in the conduct of international business” |[|anguage

requires a business nexus to the sane extent as does the FCPA
This case, however, does not require us to address potential
di screpanci es (including whether they exist) between the scope of
the Convention and the scope of the statute, i.e., paynents that
clearly fall outside of the FCPA but clearly fall wthin the
Convention’s prohibition or vice versa, because we have already
concl uded that the type of bribery engaged i n by def endants has the
potential of violating the statute.
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and tax liability constitute a type of paynent that can fall within
this broad coverage. 1In 1977, Congress was notivated to prohibit
ranpant foreign bribery by donestic business entities, but
neverthel ess understood the pragmatic need to exclude innocuous
grease paynents from the scope of its proposals. The FCPA's
| egislative history instructs that Congress was concerned about both
the kind of bribery that | eads to discrete contractual arrangenents
and the kind that nore generally hel ps a donestic payor obtain or
retain business for sone person in a foreign country; and that
Congress was aware that this type includes illicit paynents nade to
officials to obtain favorable but unlawful tax treatnent.

Furthernore, by narrowy defining exceptions and affirnmative
defenses against a backdrop of broad applicability, Congress
reaffirmed its intention for the statute to apply to paynents that
even indirectly assist in obtaining busi ness or mai ntai ni ng exi sting
busi ness operations in a foreign country. Finally, Congress’s
intention to inplenent the Convention, a treaty that indisputably
prohi bits any bribes that give an advantage to which a business
entity is not fully entitled, further supports our determ nation of
the extent of the FCPA s scope.

Thus, in dianetric opposition to the district court, we
concl ude that bribes paidto foreign officials in consideration for
unl awf ul evasi on of custons duties and sal es taxes could fall wthin
the purview of the FCPA's proscription. W hasten to add, however,
that this conduct does not automatically constitute a violation of
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the FCPA: It still must be shown that the bribery was intended to
produce an effect —here, through tax savi ngs —t hat woul d “assi st
i n obtaining or retaining business.

D. Sufficiency of the |ndictnent

As in every indictnment, the instant indictnent’s all egations
must clearly informthe defense of what it is that the governnent
intends to prove in satisfying each el enent of the crine, and nust
enabl e the defendant to assert double jeopardy and not be subject
to prosecution for charges not presented to the grand jury. Here,
the question of sufficiency of the factual allegations centers on
t he busi ness nexus elenent of the crinme, viz., the produci ng-cause
rel ati onshi p between the substanti al avoi dance or evasi on of duties
and taxes and getting or keeping business in Haiti. This, in turn,
poses the question, what allegations of the indictnent, if any, so
inform the defendants of the governnment’s intended proof of such
linkage as to be sufficient for nounting a defense?%®® Because the
district court determ ned that the all eged bribes are of a type that
can never be covered by the FCPA, that court never reached or
addressed the sufficiency of the indictnment vis-a-vis the business
nexus el ement. W shall do so now in an effort to assist the

district court’s proceedi ngs on renand.

69 See, e.q., United States v. Richards, 204 F.3d 177, 192 (5th
Cr. 2000) (finding that an indictnent was sufficient, despite the
supposed failure to allege clearly the materiality el enent of the
of fense, because the facts alleged “warrant[ed] an inference that
the false statenents were material”) (citation omtted).
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We observe as a prelimnary matter that this is the kind of
case that a relatively few reported opinions have analyzed to
determ ne whether an indictnent that sets out the elenents of the

of fense charged nerely by tracking the words of the statute itself,

is insufficient. Mst reported opinions that have addressed this
I ssue appear to approve the practice of tracking the statute as | ong
as the words used expressly set out all of the elenents necessary
to constitute the offense.’® The cases in which an indictnment that
parrots the statute is held to be insufficient turn on a
determ nation that the factual information that is not alleged in

the indictnment goes to the very core of crimnality under the

statute.

The Suprenme Court took this approach in Russell v. United

States,™ in which it found indictnments defective because the
al l egations under 2 U.S.C. § 192, which prohibits w tnesses before
congressional commttees from “refus[ing] to answer any question
pertinent to the question under inquiry,”’”? failed to identify the
“question under inquiry.” The Court ruled that the “core of

crimnality” under the statute was the pertinency to the subject

" See, e.q., United States v. Davis, 336 F.3d 920, 922-24 (9th
Cir. 2003); United States v. Akers, 215 F.3d 1089, 1101 (10th Cr
2000); United States v. Mnus, 128 F.3d 376, 388 (6th G r. 1997);
United States v. Cochran, 17 F.3d 56, 61 (3d GCr. 1994); United
States v. Chandler, 996 F.2d 1073, 1097 (11th Gr. 1993); United
States v. Younqg, 618 F.2d 1281, 1286 (8th G r. 1980).

1369 U.S. 749 (1962).
2 1d. at 752 n. 2.
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under inquiry of the question a witness refused to answer.’” The
Court stated:

Where guilt depends so crucially upon such a specific

identification of fact, our cases have uniformy held

that an indictnment nust do nore than sinply repeat the

| anguage of the crimnal statute.’™
The Court concluded that the indictnents failed this test because,
even though they did list the questions that the defendants had
refused to answer, they failed totally to specify the topic under
inquiry, which was the key to the legality or illegality of the
def endants’ acts.” |n short, the defendants faced trial with the

“chi ef issue undefined.”7®

The First Circuit, in United States v. Mirphy,” followed

Russell to invalidate an indictnent that charged the defendant with
threatening a particular witness to influence his testinony in an
of ficial proceeding. The indictnment quoted the statute,’ and
identified the threatened witnesses and the date of the threat.’
The indictnent did not, however, identify any official proceeding.

In invalidating the indictnent for that om ssion, the First Crcuit

3 1d. at 764.
4o 1d. at 771.
s 1d. at 765-68.
6 1d. at 766.

7 762 F.2d 1151 (1st Cir. 1985).
8 18 U.S.C. § 1512(a)(1).
9 Mirphy, 762 F.2d at 1153.
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concluded that the mssing information went to the core of
crimnality under the statute. Wthout that information, reasoned
t he Murphy court, the defense did not know what proceedi ng t he grand
jury was charging the defendants with attenpting to influence.?®

United States v. Pirro® exenplifies the difficulties courts

confront with this kind of issue. In that case, the indictnent
charged violations of Section 7206 of the Internal Revenue Code
(“I' RC”), which nmakes it a felony for “any person ... [toO]
[Willfully make [] and subscribe [] any [tax] return ... which he
does not believe to be true and correct as to every nmaterial
matter.”% The allegations were that the defendant, the conpany
president who signed its tax return, failed to report another
i ndividual’s “ownership interest” in the conpany on its tax return
for a particul ar year, and al so m sstated his own ownership i nterest
in that conpany on the return.® The Pirro majority concl uded that
the indictnent was deficient in several respects, including its
failure to charge a violation of a known I egal right andits failure
to all ege the essential facts constituting the offense charged. In

finding the indictnment insufficient, the majority relied on the

80 1d. at 1154-55 (“[T]he indictnment was defective because it
did not adequately apprise the defendants of the charges agai nst
them”).

81 212 F.3d 86 (2d Cir. 2000).

82 26 U.S.C. 8§ 7206(1). See also Pirro, 212 F.3d at 97.

8 1d. at 87-88.
41



Suprene Court’s opinion in Russell.® The flaw identified by the
Pirro majority was the indictnent’s failure to allege what it was
that made the onmission from the tax return crimnal.?® The
all egation that the “ownership interest” of the chairman was not
reported was found insufficient because the term “ownership
interest” was generic, and no specifics were provided. The statute
—I1.R C 8 7206(1) —prohibits an omssiononly if thereis a duty
toreport.® The majority reasoned that because the term*“ownership
interest” is broader than “share ownership,” and there was no duty
to report the interest at issue, absent other sharehol ders, the
governnent’s allegation mght (or mght not) make the tax return
incorrect and thus violative of the statute.?®

The thrust of the vigorous dissent in Pirro was that the
indictnment did allege acrine and did sowth sufficient specificity
when it alleged that the defendant violated the |law by failing to
di sclose identified ownership interests in the tax return.® The
di ssent enphasi zed that indictnents that do little nore than track

the |l anguage of the statute and state the tinme and place of the

8 |d. at 92-95.
8% |d. at 93.

% 1d.

8 |d. at 93-94.
8 |d. at 100-04.
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alleged crinme in proximate terns are sufficient.® In Pirro, the
i ndictment provided dates and tines, tracked the statute, and
alleged all the elenents of the offense by tracking the statute.
The di ssent found that the definition of the offense did not include
any “generic terni that required a “descen[t] to particulars,”
asserting that even wi thout the added i nformati on that the def endant
want ed, the parties knew the issues.® Consequently, the dissent
was satisfied that the indictnment was sufficient, leaving for trial
— not pretrial, on a scant record — the question whether the
governnment could prove its case with sufficient evidence.®

Here, the issue can be phrased in a nunber of ways. I n

Russell -like terns, the issue is whether the alleged quid pro guo

of bri bery-obtained reductions in sales taxes and custons duties has
an “intent-to-assist” nexus to obtaining or retaining business in
the foreign country. As expl ained ad nauseam in the foregoing
anal ysis of the legislative history of the FCPA, the “assist” nexus
is indisputably the elenent of the crine that distinguishes it from
garden-variety bribery on the broad end of the spectrumand bri bery
to obtain or retain a particul ar governnent contract on the narrow

end.®? In terns of the sufficiency of the indictnent, however, the

8 1d. at 92-93.

% 1d. at 93 (quoting United States v. Crui kshank, 92 U S. 542
(1875)).

1 |1d. at 105.
%2 See supra at
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question is whether the business nexus element — which in the
instant indictnent is nerely a paraphrase of that part of the
statute —goes to the “core of crimnality”® under the statute and
contains generic ternms, requiring nore particularity. Stated
differently, the question is whether the | ack of detail in that part
of the indictnent that deals with this one elenent is nore |ike an
absence of detail as to howthe crine was commtted than a failure
to specify what the crine was.

Qobvi ously, an indictnment does not have to set out evidence or
details of how a crinme was commtted as long as it gives the
defendant notice of what the government is charging.® Here, the
gquestion is whether the statutory prohibition against a bribe that
“assists [the defendant] in obtaining and retaining business” for
sone person can properly be viewed as containing only “generic”
terms, which demand nore particularity in the indictnent. Wthout
nmore, the words “assists” and “business” are certainly candi dates
for classification as generic terns. There are i nnunerabl e ways and
degrees of assisting; and —as we have seen in conjunction with the
FCPA s |l egislative history —“business” is as broad as it is tall.
True, there are many crinmes that include nexus elenents, such as

effects on interstate commerce or use of the mails in connection

% Russell, 369 U.S. at 764.

% See, e.0., United States v. Ellender, 947 F.2d 748 (5th
Cr. 1991) (“To conply with [Federal Rule of Crimnal Procedure]
7(c), an indictnment need not provide the evidentiary details of the
governnent’s case.”) (citations omtted).
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with a schene to defraud, in which the nexus el enent cannot be said
to go to the core of crimnality. For such crines, the courts
appear to take the approach that those kinds of nexus el enents can
be alleged without factual detail and still not violate the Fifth
or Sixth Amendnents.

The i ne between deficient and sufficient factual detail in an
indictnment is not a bright one, particularly when, as here, the
statute itself does not clearly define the offense. Al though the
instant indictnment does allege in sufficient detail the I|inkage
bet ween t he paynent of bribes and the tax benefit obtained (quid pro
quo), it does not detail any “assist” nexus between the tax benefit
and getting or keeping business. Like the defendants, we are |eft
to ask how the tax benefit was intended to assist in obtaining or
retaining business, and what was the busi ness or business
opportunities sought to be obtained or retained? All that is known
fromthe indictnent is that the business involves rice inportedinto
Haiti at below | egal tax and customrates.

Al t hough we recogni ze that |owering tax and custons paynents
presunptively increases a conpany’s profit margin by reducing its

cost of doing business, it does not follow, ipso facto, —as the

gover nnment contends —that such a result satisfies the statutory
busi ness nexus el enent. Even a nodest imaginati on can hypot hesi ze
myriad ways that an unwarranted reduction in duties and taxes in a
| arge-volune rice inport operation could assist in obtaining or
retaining business. For exanple, it could, as already indicated,
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so reduce the beneficiary’'s cost of doing business as to allow the
beneficiary to wunderbid conpetitors for private comercia
contracts, governnent allocations, and the like; or it could provide
the margin of profit needed to fend off potential conpetition
seeking to take business away from the beneficiary; or, it could
make the difference between an operating |loss and an operating
profit, wthout which the beneficiary could not even stay in
busi ness; or it could free up funds to expend on |l egitimate | obbyi ng
or other influence-currying activities to favor the beneficiary’'s
efforts to get, keep, or expand its share of the foreign business.
Presumabl y, there are i nnuner abl e ot her hypot heti cal exanpl es of how
asignificant dimnution in duties and taxes could assist in getting
or keeping particular business in Haiti; but that is not to say that
such a di m nution always assi sts in obtaining or retaini ng busi ness.
There are bound to be circunstances in which such a cost reduction
does nothing other than increase the profitability of an al ready-
profitable venture or ensure profitability of sone start-up venture.
I ndeed, if the governnent is correct that anytinme operating costs
are reduced the beneficiary of such advantage is assisted in getting
or Kkeeping business, the FCPA s |anguage that expresses the
necessary elenent of assisting is obtaining or retaining business
woul d be unnecessary, and thus surplusage —a concl usion that we
are forbidden to reach

If the business nexus elenent does go to the core of

crimnality of the FCPA, a crim nal defendant cannot be |l eft to read
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the governnent’s mnd to determ ne what existing businesses or
future business opportunities the governnent mght, at trial, try
tolink causally with assistance provi ded by a | essened custons and
tax burden. |f business nexus is core, thenin addition to all eging
at least mnimally sufficient facts that, if proved, wll neet the
ot her elenents of a violation of the FCPA (such as the citizenship
of the briber, the identity of the qualified business entity, the
particular instrunentalities of foreign and interstate comerce
enpl oyed, the identity of the foreign country and of the officials
to whomt he suspect paynents are nade, and t he sought-after unl awf ul
actions taken or not taken by the foreign official in consideration
of the bribes), a sufficient FCPA indictnment would also have to
allege facts that at least mninmally put the defense on notice of
what busi ness transacti ons or opportunities were purportedly sought
to be obtained or retained, and how the results of the foreign
official’s unlawful acts were neant to “assist” in getting or
keepi ng such business. In other words, if the business nexus
el ement goes to the core of the FCPA's crimnality, the indictnent
woul d have to allege facts that, if proved, would establish an

i ntended causal assistance |link between the illicit benefit of

reduced taxes and duties and the obtaining or retaining of the
busi ness venture or activity thus identified.

As noted at the outset of this opinion, the indictnent contains
no such specific allegations. Except for closely paraphrasing the
obj ective “purpose” | anguage of the statute regardi ng the ai mof the
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bri be being to produce sone conduct by a foreign official, the

results of which (quid pro quo) wll assist in obtaining or

retaining foreign business for sone person (business nexus), the
i ndi ctment al |l eges not hi ng what soever about (1) the nature of the
assi stance purportedly intended or produced by the | owered taxes,
(2) the identity of the particul ar busi ness or business opportunity
the obtaining or retaining of which was bei ng sought, or (3) the
way (nexus) such assistance was supposed to hel p get or keep such
busi ness or opportunity.® As such, the indictnent’s sufficiency
hi nges on a determ nati on whet her the busi ness nexus el enent of the

crime is core. 9%

% The potential lacuna in the instant indictnent is
di stinguishable from the failure of the indictnent clearly to
allege the elenent of materiality in R chards, in which we found
the indictnment sufficient because the other facts alleged in it
“warrant[ed] an inference that the fal se statenents were material.”
204 F. 3d at 192. Except for the overbroad, generic reference to
the rice business, no conbination of facts here alleged in the
indictment allow an inference of what business was purportedly
obt ai ned or retained or howthe illicit tax savi ngs produced by the
bribery were intended to assist ARl or RCH in obtaining or
retaining it.

% On appeal, as in the district court, defendants advance
alternative bases for holding the indictnent insufficient. One
such defense was grounded in the rule of lenity in the face of the
statute’s anbiguity, and another was grounded in the fair-warning
requi renent of the Due Process Clause in the face of the dearth of
case | aw on the subject. As today we reverse the district court’s
di sm ssal of the indictnent as insufficient and remand for further
proceedi ngs which m ght include a requirenent that the governnent
be nore specific regarding the business nexus el enent, we do not
address these alternative propositions. They can, however, be
addressed for the first tine by the district court on renmand.
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We conclude that, as inportant to the statute as the business
nexus elenent is, it does not goto the FCPA's core of crimnality.
When the FCPA is read as a whole, its core of crimnality is seen
to be bribery of a foreign official to induce himto perform an
official duty in a corrupt manner. The busi ness nexus el enent
serves to delimt the scope of the FCPA by eschewi ng applicability
to those bribes of foreign officials that are not intended to assi st
in getting or keeping business, just as the “grease” provisions
eschew applicability of the FCPA to paynents to foreign officials
to cut through bureaucratic red tape and thereby facilitate matters.
Therefore, the indictnent’s paraphrasing of the FCPA s business
nexus el enent passes the test for sufficiency, despite alleging no
detail s regardi ng what busi ness is sought or howthe results of the
bribery are neant to assist, passes the test for sufficiency.

I11. CONCLUSI ON

We cannot credit the district court’s per se ruling that the
fiscal benefits of the nmal-adm nistration of foreign revenue | aws
by foreign officials inconsiderationfor illicit paynents by United
St at es busi nessnen or business entities can never conme within the
scope of the FCPA Just as bribes to obtain such illicit tax

benefits do not ipso facto fall outside the scope of the FCPA,

however, neither are they per se included withinits scope. W are
satisfied that — for purposes of the statutory provisions

crimnalizing paynents designed to induce foreign officials
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unlawfully to performtheir official duties in admnistering the

| aws and regul ations of their country to produce a result intended
to assist in obtaining or retaining business in that country —an
unjustified reduction in duties and taxes can, under appropriate
ci rcunstances, cone within the scope of the statute.

As the district court held the indictnent insufficient based
on its determnation that the kind of bribery charged in the
i ndi ctment does not cone within the scope of the FCPA, that court
never reached the question whether the indictnent was sufficient as
to the business nexus el enent of the crine, for which the charging
instrunment nerely tracked the statute without all eging any di screte
facts whatsoever. As we conclude that the business nexus el enent
of the FCPA does not go to the core of crimnality of that statute,
we hold that the indictnment in this case is sufficient as a matter
of law. For the foregoing reasons, therefore, the judgnment of the
district court dismssing the indictnent charging defendants with
violations of the FCPA is reversed and the case is remanded for
further proceedings consistent herewth.

REVERSED and REMANDED
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UNITED STATES COURTS
SOUTHERN D'I:ﬁ'LEIDCT OF TEXAS

UNITED STATES DISTRICT COURT MAR 2 5 2002
FOR THE SOUTHERN DISTRICT OF TEXAS

MICHAEL N. MILBY, CLERK OF COURT

CRIMINAL NO. H-01-914 8

UNITED STATES OF AMERICA

v, 15 U.S.C. §§ 78dd-1(a), 78dd-2(a)

(Foreign Corrupt Practices Act)
DAVID KAY,
and

DOUGLAS MURPHY,

Defendants.

S et e N Nt N e e S’ N S S

SUPERSEDING INDICTMENT
The Grand Jury charges that:
GENERAL ALLEGATIONS

1. At all times material to this Indictment, the Foreign Corrupt Practices Act of 1977 (FCPA),
asamended, 15U.S.C. §§78dd-1, e seq., was enacted by Congress for the purpose of, among
other things, making it unlawful for United States persons, businesses and residents to use
the United States mails, or any means or instrumentality of interstate or foreign commerce
in furtherance of an offer, promise, authorization, or payment of money or anything of value
to a foreign government official for the purpose of obtaining or retaining business for, or
directing business to, any person.

2 At all times material to this Indictment:
a. American Rice, Inc. (“ARI”) was a business incorporated under the laws of the State

of Texas, and having its principal place of business in Houston, Texas. American

Rice, Inc. had a class of securilies registered pursuant to Section 15 of the Securities

JA
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Exchange Act of 1934 (15 U.S.C. § 780) and was required to file reports with the
U.S. Securities & Exchange Commission under Section 12 of the Securities
Exchange Act (15 U.S.C. § 78/). As such, American Rice, Inc. was an “issuer”
within the meaning of the Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1.
Rice Corporation of Haiti (“RCH”) was a subsidiary of defendant American Rice,
Inc. that was incorporated in the Republic of Haiti. RCH was formed to act as a
“service corporation” to represent American Rice, Inc.’s interest in Haiti. At all
times prior to September 1999, American Rice, Inc. controlled all of RCH’s actions,
paid all of RCH’s expenses, employed all of RCH’s management, retained title to all
rice imported by RCH until sold to third parties and consolidated its financial
statements with those of American Rice, Inc.

Defendant DAVID KAY was an American citizen and a vice-president for marketing
of American Rice, Inc. who was responsible for supervising sales and marketing in
Haiti. Assuch, KAY was an officer of an “issuer” and a “domestic concern” within
the meaning of the Foreign Corrupt Practices Act, 15 U.S.C. §§ 78dd-1, 78dd-2.
Defendant DOUGLAS MURPHY was an American citizen and president of
American Rice, Inc. As such, MURPHY was an officer of an “issuer” and a
“domestic concern” within the meaning of the Foreign Corrupt Practices Act, 15

U.S.C. §§ 78dd-1, 78dd-2.

Beginning in or about 1995 and continuing to in or about August 1999, defendants KAY and

MURPHY and other employees and officers of American Rice, Inc. paid bribes and

authorized the payment of bribes to induce custors officials in the Republic of Haiti to

-
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accept bills of lading and other documents which intentionally understated the true amount
of rice that ARI shipped to Haiti for import, thus reducing the customs duties owed by
American Rice, Inc. and RCH to the Haitian government.

In addition, beginning in or about 1998 and continuing to in or about August 1999, defendant
KAY and other cmployees and officers of American Rice, Inc. paid and authorized additional
bribes to officials of other Haitian agencies to accept the false import documents and other
documents which understated the true amount of rice being imported into and sold in Haiti,
thereby reducing the amount of sales taxes paid by RCH to the Haitian government.

In furtherance of these bribes, defendant KAY directed employees of American Rice, Inc.
to prepare two sets of shipping documents for each shipment of rice to Haiti, one that
accurately reflected and another that falsely represented the weight and value of the rice
being exported to Haiti.

In furtherance of these bribes, defendants KAY and MURPHY, acting on his own behalf and
as an agent of American Rice, Inc., agreed to pay and authorized the payment of bribes,
calculated as a percentage of the value of the rice not reported on the false documents or in
the form of a monthly retainer, to customs and tax officials of the Haitian government to
induce these officials to accept the false documentation and to assess significantly lower
customs duties and sales taxes than American Rice, Inc. would otherwise have been required
1o pay.

In furtherance of these bribes, defendants KAY and MURPHY authorized employees of

American Rice, Inc. to withdraw funds from American Rice, Inc. bank accounts and to pay
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10.

11.

these funds to officials of the Haitian government, either directly or through intermediary
brokers.

As a result of the bribes and the Haitian officials’ acceptance of the false shipping
documents, American Rice, Inc. reported only approximately 66% of the rice it actually
imported into Haiti between January 1998 and August 1999 and thereby significantly reduced
the amount of customs dutics it was required to pay to the Haitian government.

As a further result of these bribes, Amcrican Rice, Inc., using official Haitian Customs
documents reflecting the amounts reported on the false shipping documents, reported only
approximately 66% of the rice it sold in Haiti and thereby significantly reduced the amount

of sales taxes it was required to pay to the Haitian government.

COUNTS ONE - TWELVE
FOREIGN CORRUPT PRACTICES ACT (15 U.S.C. §78dd-1))

The grand jury incorporates by reference the allegations set forth in paragraphs 1-9 above and
charges that:

On or about the dates set forth below, in the Southern District of Texas and elsewhere,
defendants DAVID KAY and DOUGLAS MURPHY, domestic concerns and officers of
American Rice, Inc., an “issuer” within the meaning of the Foreign Corrupt Practices Act,
did use and causc to be used instrumentalities of interstate and foreign commerce, to wit, an
overnight express service, facsimile transmissions, and an ocean-going barge, which were
used to transport and transmit false shipping documents, corruptly in furtherance of an offer,

payment, promise to pay and authorization of the payment of money to foreign officials, to

4-
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wit, customs officials of the Government of the Republic of Haiti, dircctly and through third
persons, for purposes of influencing acts and decisions of such foreign officials in their
official capacities, inducing such foreign officials to do and omit to do acts in violation of
their lawful duty, and to obtain an improper advantage, in order to assist American Rice, Inc.
in obtaining and retaining business for, and directing business to, American Rice, Inc. and

Rice Corporation of Haiti.

CouNT DATE BARGE
1 January 6, 1998 LaurieKristie
2 February 20, 1998 Balsa 51
3 April 20, 1998 LaurieKristie
4 June 4, 1998 LaurieKristie
5 June 27, 1998 LaurieKristie
6 October 7, 1998 LaurieKristie
7 December 7, 1998 LaurieKristie
8 February 16, 1999 LaurieKristie
9 April 14, 1999 LaurieKristie
10 May 27, 1999 LaurieKristie
11 June 30, 1999 LaurieKristie
12 August 3, 1999 Blumarlin

Allin violation of Title 15, United States Code, Sections 78dd-1(a) and 78dd-2(a), and Title

18, United States Code, Section 2.
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