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Judge. ”

FELDVAN, District Judge:

Thi s appeal, which presents several issues, arises out of
Appel lants’ fretful enploynent rel ationships with Xerox
Corporation. The Appellants in these related cases filed several
| awsui ts agai nst Xerox under Title VII and 42 U S.C. 81981(2003),
al l eging that because they are bl ack Xerox denied them pronotions
and pay increases and forced themto work in a racially hostile
wor k environnent. Xerox noved for summary judgnment as to each
Plaintiff. The district court granted those notions and deni ed
Plaintiffs’ notions for reconsideration. They appeal the
district court’s rulings. W reverse in part, affirmin part,

and renmand.

l.

Xerox, a well-known manufacturer and marketer of copying
machi nes, is also a provider of facilities nmanagenent services,
cal | ed Xerox Business Services(XBS), to commercial custoners
t hroughout the United States. These managenent services include
i n-house copying, printing and mail room servi ces.

The focus of these |awsuits concerns Xerox's so-call ed
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Bal anced Workforce Initiative(BW). Xerox inplenented the
programin the 1990's for the stated purpose of insuring that al
raci al and gender groups were proportionately represented at al
| evel s of the conpany. The BWF targets were established on an
annual basis and were based on governnent |abor force data.
Throughout the tine Xerox had the BWF in place, Xerox produced
reports listing the actual and desired racial and gender
conpositions of each office. These reports indicated to the
conpany that blacks were over-represented and whites were under-
represented in Xerox’s Houston office in conparison to the |ocal
popul ati on.

In 1991, the general nmanager of the Houston XBS office, Doug
Durham directed that the Houston office create its own |ocalized
BWF reports to renedy the disproportionate racial representation.
The reports set specific racial goals for each job and grade
| evel and indicated whether there were any di sproportionate
representations.

Anot her one of Xerox’s practices that is under attack in
t hese enpl oyee disputes is Xerox’s use of “Mnority Roundtables.”
In 1997, to address the concerns of several of its black
enpl oyees, Xerox decided to hold “Mnority Roundtables” at its
Houston office. Xerox insists that at these neetings it tried to
alleviate the m sperceptions of the participants. For exanple,

many of the participants felt that Xerox discrimnated agai nst



bl ack enpl oyees in hiring, pronotions and conpensation. They
al so voi ced concerns about the |ack of any bl acks on Durhanis
seni or managenent team

We turn now to the enpl oyees who sued.

A. Carol Frank

Carol Frank joined Xerox’s Houston office in February 1985

as a Production Supervisor II1l. During her enploynent at Xerox,
Frank received several pronotions and salary increases. In
Septenber 1988, Frank was pronoted to Supervisor Il and she

worked in that role until 1991, when she applied to becone a
Producti on Manager/ Manager of Custonmer Operations(MCO). Frank
was not chosen for the position. Xerox clainmed that Frank was
not qualified for the position and gave the job to Joe divarez,
a Hspanic male. Xerox stated that Aivarez was the nost
qualified candi date for the job.

In 1997 Frank applied for the Custoner First Manager
Position. After interview ng the candi dates, Durham deci ded not
to fill the position because he believed none of the candi dates

was sufficiently qualified. Frank asserts that she believed at



the tinme that she had been discrimnated agai nst because of her

race. Frank also applied for another MCO position in Decenber

1998. Again, divarez was chosen over her. Xerox reiterates

t hat he was chosen because he was the nost qualified candi date.
In March 1999 Frank cl ains she began to suffer from

harassing and discrimnatory treatnent by her supervisor, Linda

Carter. She clainms Carter’s conduct caused her to resign from

her position. On March 29, 1999, Frank submtted a |etter of

resignation and gave two weeks’ notice. Thereafter, she filed a

di scrimnation charge with the Equal Enpl oynent Opportunity

Comm ssi on( EEQCC), alleging race, gender and disability

di scrimnation. The EEOC found no cause of action and di sm ssed

the charge on March 28, 2000.

B. Henrietta WIllians

Henrietta Wllianms started working at Xerox in 1982 as a
Production QOperator Il in the Houston office. During the first
seven years of her enploynent, she received two grade |eve
sal ary increases and was pronoted to Trai ning Adm nistrator.
Wllians clainms that after Doug Durhamtransferred to the Houston
of fice from New York, she was forced out of her Training
Adm ni strator position and replaced by Sharon Talty, a white
femal e, and she was denoted to Production Supervisor. Xerox

responds that in 1998 Wllians attenpted to resign, but that



Dur ham and anot her manager persuaded her to stay. |In 1999,
Wllians officially resigned. WIIlianms asserts that she resigned
because of the racially discrimnatory working conditions,
constant harassnent, |ack of enploynent opportunities and deni al
of pay raises. Xerox nmaintains that WIIlians never asserted

di scrimnation or intolerable working conditions when she |eft,
and that she had not actually applied for a pronotion in her | ast

three years at the conpany.

C. Si byl Arterberry

Si byl Arterberry began her career at Xerox in 1991 as a
Production QOperator |IV. By 1995 she had been pronoted several
times, and by 1997 she was a Lead Account Associate for one of
Xerox’s accounts. Arterberry clains that she was deni ed pay
i ncreases because of her race. Xerox asserts that she was not
eligible for a pay increase in her Account Associate position
because she had reached the hi ghest grade |evel for her position.
Xerox adds that it tried to transfer her into another position
whi ch woul d allow her to receive a higher salary, but she
refused. Arterberry was later transferred to another account and
did get a pay increase. Arterberry was still working for Xerox

when t he conpany was sued.

D. Iris Debose




Iris Debose canme to work at Xerox in 1985. For the first
five years of her enploynent she worked as an Associ ate Custoner
Services Support Representative. After that tine, her title was
changed to Adm nistrative Secretary, although she perforned the
sane duties. Debose clains that she recei ved outstandi ng reviews
of her performance until 1991 when Doug Durhamtransferred to the
Houston office. She says after his arrival, she was denied
pronotions to positions which were eventually given to white
females with inferior qualifications. She also clains that she
was harassed and deni ed pronotions, equal pay and equal pay
rai ses because she participated in the Mnority Roundtabl es.

Debose resigned from Xerox in 1999.

E. Cynt hi a Wl ker

Cynt hia Wal ker was hired in Septenber 1985 as a Production
Operator in the Houston office. By 1990 she had recei ved several
pronotions including a pronotion to Custoner Support
Representative, a position she held until Septenber 1997. From
1990 until 1997, \al ker received annual nerit increases and was
pronoted to higher pay grade levels. In addition, during that
sane tinme period, Walker applied for three different positions.
Two of the positions had been elimnated before they were filled
and the third position was not awarded to her, Xerox cl ai ned,

because she was not qualified. |In 1997 Wal ker was transferred to



a Support Analyst position and received a five percent pay raise.
In 1998 she was transferred to a |lateral position. |In Apri

2000, after several organizational changes at the Houston office,
Wl ker resigned citing | ack of opportunities. Apparently, she
beli eved that she shoul d have been offered positions that were

given to two of her non-black co-workers.

F. Derrey Horn

Horn began work at Xerox in May 1984 as an entry |evel
Production Operator |IV. However, over the years Horn quickly
moved up in the conpany. |In 2002 Xerox received an anonynous
conplaint that sone of the femal e enpl oyees had been sexually
harassed by Horn. After an investigation, Xerox determ ned that
the conplaints were legitinmate and term nated his enpl oynent.
Horn did not file a discrimnation charge with the EECC
I nstead, he joined in this lawsuit with the other five

plaintiffs.

We review sunmary judgnent de novo. Walker v. Thonpson, 214

F.3d 615, 624 (5'" Cir. 2000). Sunmary judgnent is appropriate “if

the pleadings, depositions, answers to interrogatories, and



adm ssions on file, together wwth the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the

moving party is entitled to judgnent as a matter of |[|aw

Fed. R Cv.P. 56(c); see also Celotex Corp. v. Catrett, 106 S.Ct.

2548, 2552 (1986). "If the noving party neets the initial burden
of showi ng there is no genuine issue of material fact, the burden
shifts to the nonnoving party to produce evidence or designate
specific facts show ng the exi stence of a genuine issue for trial."

Allen v. Rapides Parish Sch.Bd., 204 F.3d 619, 621 (5" Gr.

2000) (i nternal quotations and citations omtted). Doubts are to be
resolved in favor of the nonnoving party, and any reasonable

inferences are to be drawn in favor of that party. See Burch v.

City of Nacogdoches, 174 F.3d 615, 619 (5'" Gr. 1999).

A. Di sparate | nmpact d ai ns

WIllians, Arterberry, Debose, Walker and Horn all asserted
di sparate i npact clai ns agai nst Xerox. The district court granted
summary judgnent in favor of Xerox on all of these issues.

To establish a disparate inpact claim the claimnts nust
prove as part of their prima facie case that Xerox nmintains a
facially-neutral policy or practice that caused a di sparate inpact
on its black enpl oyees. See 42 U.S. C. 82000e-2(k)(1)(A) (i)(2003);

Gonzales v. Gty of NewBraunfels, 176 F. 3d 834, 839 n. 26 (5th Cr

1999). To do this, the claimants nust engage in a “systematic



anal ysis” of the policy or practice. Mnoz v. Or, 200 F.3d 291,

299(5th Cr. 1999). In doing so, they “nust, of necessity, rely
heavily on statistical proof.” 1d. at 300.

Appel lants point to the BW reports and to evidence of the
statistical data that Durhamused from 1994 to 1999 to reduce the
percent age of bl ack enpl oyees i n Houston. While Xerox asserts that
the Plaintiffs’ statistical evidence is inaccurate, inconplete and
has not been anal yzed, we find that the evidence creates a nmateri al
i ssue of fact as to disparity and, therefore, sunmary judgnent was

I nappropri ate.

B. Salary Disparity dains

Arterberry, Debose, WIIlians, Wal ker and Horn all asserted
salary disparity clains against Xerox. In reviewng the record,
we find that the district court failed to address these cl ai ns.
Thus, we remand this issue to the district court for further

pr oceedi ngs.

C. Adverse Enpl oynent Action d ains

Frank, Debose, WIlians, Arterberry and Wal ker all asserted
clains for several adverse enploynent actions that took place
t hroughout the 1990s. The district court found that nost of

these clains were tine-barred. Appellants assert that the

10



district court erred in determning that the clains were tine-
barred; they urge that the continuing violations doctrine applies
to their clains.

i. Tineliness of dains

A claimant nmust file a Title VII discrimnation claimwth
the EEOC within 300 days of the challenged discrimnation. See

42 U. S. C. ~2000e-5(e)(1)(2003); Byers v. Dallas Mrning News, 209

F.3d 419, 424 (5'" Gir. 2000). Only two of the enpl oyees, Carol
Frank and Cynthia Wal ker, filed discrimnation charges with the
EECC. The others can only pursue Title VII clains if they can

"pi ggyback"” onto a tinely filed claimby either Frank or Wl ker.

See Allen v. United States Steel Co., 665 F.2d 689, 695 (5" Cr.

1982). Frank filed her claimon Novenber 15, 1999, and Wl ker
filed her claimon June 19, 2000. Thus, the district court
correctly determned that the date for determning tineliness was
300 days prior to the filing of the first filed charge, or

January 19, 1999. See Celestine v. Petroleos de Venezuela, S A,

266 F.3d 343, 351 (5'" Cir. 2001). Any bad conduct that occurred
prior to that date would be tinme-barred. See id. Simlarly, one
must file a discrimnation claimunder 81981 within two years of

t he adverse enploynent action. See Byers, 209 F.3d at 424. This
lawsuit was filed on June 29, 2000. Thus, clainms for any adverse
enpl oynent actions under 81981 that occurred prior to June 29,

1998 are time-barred.

11



i Continuing Violations Doctrine

Appel l ants argue that the district court erred in finding
that the continuing violations doctrine does not apply to their
clains. They say that the continuing violations doctrine applies
because: 1) the various adverse enploynent actions constituted an
organi zed schene to discrimnate rather than discrete
occurrences; and 2) that their clains show a "pattern-or-
practice" of discrimnation which allows themto be considered
continuing violations. W affirmthe district court’s ruling
that the continuing violations doctrine does not apply here.

Under the continuing violations doctrine, a plaintiff may
conplain of otherwise tinme-barred discrimnatory acts if it can
be shown that the discrimnation manifested itself over tine,

rather than in a series of discrete acts. See Huckabay v. Moor e,

142 F. 3d 233, 238-39 (5th G r. 1998). However, in Huckabay, we
also confirnmed the rule that discrete actions, such as those
asserted by Appellants, are not entitled to the shelter of the
continuing violation doctrine. Id. at 239-40. Appellants
conplain of separate and varied acts and decisions that occurred
at different tinmes and discretely applied in different ways to
different enpl oyees. And, beyond specul ati on, we cannot say that
the record confirns an organi zed or continuing effort to
discrimnate. The pattern-or-practice argunent also fails. See

Celestine, 266 F.3d at 355-56 (pattern-or-practice nethod of

12



proof not available in private, non-class action |lawsuits). In
addition, one is expected to act as soon as the facts of
discrimnation are or should be apparent to a reasonably prudent

person simlarly situated. See Messer v. Meno, 130 F.3d 130,

134-35(5th Gir. 1997).

D. The Remai ni ng Adverse Enpl oynent Action d ains

After correctly determning that nost of Appellants’ clains
were tine-barred and not saved by the continuing violation doctrine,
the district court then dism ssed their remaining clains for failure
to satisfy their burden of proof in establishing discrimnation
We reverse the district court on this issue.

I n addressing the remaining clainms, the district court applied

t he burden-shifting franmework set out in McDonnell Douglas Corp. v.

Geen, 93 S.Ct. 1817, 1824-26 (1973). MDonnell Douglas instructs

that the plaintiff nmust first establish a prima facie case of
di scrim nation. Id. Once the plaintiff presents a prim facie
case, the defendant must then articulate a legitinmate,
nondi scrim natory reason for the questioned enpl oynent action. |d.
| f the defendant is able to do so, the burden shifts back to the
plaintiff to produce evidence that the defendant's articul ated
reason is nerely a pretext for discrimnation. |d.

To establish a prima facie case of discrimnation, a plaintiff

must show. (1)that she was a nenber of a protected class; (2) that

13



she was qualified for the position; (3) that she was di scharged; and
(4) after she was di scharged, she was replaced with a person who is

not a nmenber of the protected class. Bauer v. Albermarle Corp., 169

F.3d 962, 966 (5'" Cir. 1999). O course, the plaintiff nmay al ways
present a prima facie case by providing direct evidence of

discrimnation. Fierros v. Tex. Dep't of Health, 274 F.3d 187, 191

(5th Gr.2001). W understand that when there is sufficient direct

evi dence of discrimnatory notive, the McDonnell Douglas franmework

does not apply. See, e.g., Price Waterhouse v. Hopkins, 490 U S

228 (1989). And so, our court has earlier held that when "a
plaintiff presents credible direct evidence that discrimnatory
aninus in part notivated or was a substantial factor in the
contested enploynent action, the burden of proof shifts to the
enpl oyer to establish by a preponderance of the evidence that the

sanme decision would have been nade regardless of the forbidden

factor." Brown v. E. Mss. Elec. Power Ass’n, 989 F.2d 858, 861(5th

Cr. 1993).
We find that the exi stence of the BWF programis sufficient to
constitute direct evidence of a formor practice of discrimnation.

See Bass v. Bd. of County Commirs, Orange County, Fla., 256 F.3d

1095, 1110 (11th Cr. 2001). "[T]he existence of an affirmative
action plan," the Eleventh Grcuit has witten, "when conbined with
evidence that the plan was followed in an enploynent decision is

suf fici ent to constitute direct evi dence of the unl awf ul

14



discrimnation unless the plan is valid." 1d. at 1111; see Dall as

Fire Fighters Ass'n v. City of Dallas, Tex., 150 F.3d 438, 440-42

(5th Gr. 1998) (discussing factors that weigh on the validity of

affirmative action plans). See also Messer, 130 F. 3d at 135-36.

Here, in the BW summary reports, Xerox candidly identified explicit
raci al goals for each job and grade | evel. The reports also stated
t hat bl acks were over-represented and whites were under-represented
in alnost every job and grade | evel at the Houston office. Senior
staff notes and evaluations also indicate that nmanagers were
eval uated on how wel|l they conplied with the BW objectives. Ajury
| ooking at these facts could find that Xerox considered race in
fashioning its enpl oynent policies and that because Plaintiffs were
bl ack, their enploynent opportunities had been limted. Because
the district court ignored the existence of the BW program and

applied the McDonnell Dougl as standard when it anal yzed Plaintiffs’

non-tinme-barred clains,? we reverse the district court’s disni ssal

of these cl ai ns.

E. Hostil e Work Environnent d ai ns

Debose, WIllians, Arterberry and Wal ker al so asserted cl ains

for hostile work environnent. W affirmthe district court’s grant

! The non-time-barred claims are the Title VII claims that occurred after January 19,
1999 and the 81981 claims that occurred after June 29, 1998.
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of summary judgnent in favor of Xerox as to these clains. W find
that no serious issues of material fact exist.

To prevail on a hostile work environnent claim the Plaintiffs
must prove that: 1) they belong to a protected group; 2) they were
subj ected to unwel cone harassnent; 3) the harassnent conpl ai ned of
was based on race; and 4) the harassnent affected a term condition,

or privilege of enploynent. See Celestine, 266 F.3d at 353-54. The

Plaintiffs nmust subjectively perceive the harassnent as sufficiently
severe or pervasive, and this subjective perception nust be

objectively reasonable. Harris v. Forklift Sys., Inc., 114 S. C

367 (1993). The fact-finder nust consider the frequency of the
discrimnatory conduct, its severity, whether it is physically
threatening or humliating, and whether it unreasonably interferes

with an enpl oyee’s work performance. Walker v. Thonpson, 214 F. 3d

at 625. Here, the Appellants assert that the BWF target goals were
So intimdating, severe and pervasive, that it was objectively
reasonabl e for them and ot her bl ack enpl oyees to believe that they
were inaracially hostile work environnent that precluded themfrom
advancing to a higher |evel because of their race.

Xerox counters that the use of the BW reports did not and
could not objectively create a hostile work environnent, and that
Appel | ants have not presented any evidence of how the use of the
reports actually affected them or any ot her enployee. Xerox adds

t hat Appellants’ subjective belief that the conpany i ntended to use
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the BWF reports to avoid pronoting and to term nate bl ack enpl oyees
is not objectively reasonable, and, therefore, they cannot satisfy
the severe and pervasive requirenents that are essential to prove
a hostile work environnent claim W agree. Appellants have not
provided any precedent in support of their argunent that the
i npl ementation of an affirmative action plan equates to a hostile
work environnment. W also would note that the record reflects no
evi dence of severe or pervasive harassnent.

Concl usi on

To sumup the foregoing discussion, the district court’s grant
of summary judgnent on the disparate inpact clainms is reversed and
remanded. The issue of salary disparity is remanded. The district
court’s grant of summary judgnent on non-tine-barred clains is
reversed and remanded. The district court’s ruling on tineliness
and the continuing violations doctrine is affirmed. The district
court’s grant of summary judgnent on the hostile work environnent
clainms is affirnmed.

This case in short, is AFFIRVED in Part, REVERSED i n Part, and

Remanded for proceedi ngs consi stent herewth.
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