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I nternational Shipping Partners, Inc. (“ISP") is a Florida
corporation that provides passenger ship managenent services for
vessel owners. As part of its services, |SP provides crews and
makes travel arrangenents to get the crew nenbers to and fromthe
vessels. |SP contracted with Instone Travel Tech Marine &

O fshore (“Instone”), a Texas corporation, in a “Credit



Agreenent”, whereby Instone would supply ISP with airline tickets
and related travel products and services.

Bet ween June 23, 2000, and Cctober, 2000, Instone provided
| SP with approximately $52,000 worth of airline tickets that were
never paid. |SP does not dispute that Instone is owed $52, 000.
| SP purchased the airline tickets, for which it was never
rei nbursed, on behalf of a now defunct client, Premer Cruise
Lines (“Premer”). |SP asserts that because it purchased the
tickets fromlnstone in its capacity as an agent of Premer,
Prem er, and not Instone, is liable for the cost of the tickets.
I nstone, in turn, contends that the express terns of the

Agreenent between itself and ISP require ISP to reinburse

The Agreenent between the parties consists of a two-page
printed form prepared by Instone titled “lInstone Travel Tech
Marine & Ofshore Credit Agreenent,” and a typewitten addendum
titled “Additional C auses to Instone Travel Tech Marine &

O fshore Credit Agreenent.” Throughout the Agreenent, “Cient”
refers to ISP, and “Contractor” refers to Instone. The
Agreenent, in part, reads as foll ows:

| NSTONE TRAVEL TECH MARI NE & OFFSHORE
CREDI T AGREEMENT

CHARGES — Upon approval of Cient’s Credit Application,
Contractor shall open an account for the purchase of air
transportation and related services by Cient...The val ue of
ti ckets and ot her docunents and services purchased...wll be
charged to Cient’s account. For each transaction or
service that results in a charge to Cient’s account,
Contractor shall issue to Cient an invoice..

1. CREDIT LIMT — Contractor shall have the right to establish
acredit limt for Cient’s account..

[11. PAYMENT — Cient will remt the anmount of all charges and
credits reflected on each statenent within fourteen (14)

-2



VI,

VI,

I X.

days of the statenent date, and the remttance will be
credited to Client’s account.

SERVI CE CHARGES FOR BI LLI NG AND FOR LATE PAYMENT — ...
REFUND OF TI CKET OR OTHER DOCUMENTS — . ..

REPRESENTATI ONS AND WARRANTI ES OF CLIENT — Client represents
and warrants to Contractor the foll ow ng:

A Contractor Acting As Agent — dient has been advised by
Contractor that, notw thstandi ng any other provisions
of this Agreenent,...Contractor is acting as an agent
for the airline, carrier...or other service provider
and becones responsible for paynent for the ticket or
docunent i mmedi ately upon issuance to Cient.
Contractor’s requirenment to pay the vendor is
uncondi tional and does not depend on Client’s ultimte
usage of the ticket or docunment. Accordingly, dient
acknow edges that it is unconditionally obligated to
pay Contractor for each ticket or docunent issued to
Cient hereunder. Wenever a ticket or docunent
purchased by Cient hereunder is unused...dient
acknow edges that it nmay seek to recover only fromthe
carrier or service provider and not from Contractor.

B. Lost Tickets O Docunents — ..

TERM | NATI ON AND SETTLEMENT — Thi s Agreenent shall continue

in effect until termnated by either party... Contractor
may, however, termnate it imediately...in the event of a
default by Cient....In the event there are unpaid charges

in Cient’s account upon term nation of this Agreenent,
Client agrees to remt the anount of such charges to
Contractor imedi ately upon recei pt of a statenent
therefor....

SUBJECT TO LAW TARI FFS AND CONDI TI ONS OF CARRI ACGE -

EFFECTI VE DATE — ...

Addi tional clauses, as attached hereto, are deened to be

fully incorporated into this agreenent. [handwitten, followed by

initi

al s].



| nstone even for those services that it purchased for the benefit
of its clients in its capacity as an agent.

On Cct ober 19, 2000, Instone filed a breach of contract suit
against ISP in the 11th Judicial District Court of Harris County,
Texas. |SP renoved the case to federal court on the basis of
diversity jurisdiction. The district court granted summary
judgnent in favor of Instone, finding that the plain terns of the
Agreenent obligated ISP to reinburse Instone for the tickets.
| SP appeals the district court’s grant of summary judgnent, and
| nstone cross-appeals the district court’s refusal to grant
attorneys’ fees to fund a defense of this appeal.

.

A district court’s grant of sunmary judgnment is reviewed de

novo. Quorum Health Res., L.L.C. v. Maverick County Hosp. Dist.,

308 F.3d 451, 458 (5th Cr. 2002); Rivers v. Central and South

[ separ at e page]

Addi tional C auses to
| nstone Travel Tech Marine & Ofshore
Credit Agreenent

CL V. Add Sentence REFUND OF Tl CKET OR OTHER
DOCUNMENTS.
CL. X. Add d ause Cient Acting As Agent

Contractor acknow edges that client is acting as agent for
an [sic] on behalf of certain vessels, vessel owners and/or
Charterers.

(enphasis in original).



West Corporation, 186 F.3d 681, 682 (5th Cr.1999). Summary
judgnent is appropriate, when, viewing the evidence in the |ight
nost favorable to the nonnoving party, the record reflects that
no genui ne issue of any material fact exists. Celotex Corp. v.
Catrett, 477 U. S. 317, 322-324, 106 S.Ct. 2548, 91 L. Ed.2d 265
(1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986). See also Bridgnmon v. Array Sys. Corp., 325 F. 3d 572, 576
(5th Gr. 2003). A material fact is one that “mght affect the
outcone of the suit under the governing |aw and a “di spute about
a material fact is ‘genuine’...if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.”
Sul zer Carbonedics, Inc. v. Oegon Cardi o-Devices, Inc., 257 F.3d
449, 456 (5th Cr. 2001) (quoting Anderson, 477 U S. at 248).
Summary judgnent is inproper if the evidence would permt a
reasonable jury to return a verdict for the nonnoving party.
Anderson, 477 U.S. at 248; Quorum Health Res., 308 F.3d at 458.

Because the court’s jurisdiction is prem sed upon diversity,
and the contract provides that “[i]n the event of a dispute, this
Agreenent shall be construed and enforced according to the | aws
of the State of Texas,” the substantive |aw of Texas applies.
Gen. Acc. Ins. Co. v. Unity/Waterford-Fair Oaks, Ltd., 288 F.3d
651, 653 (5th Gr. 2002); See Erie R R v. Tonpkins, 304 U S. 64,
78-79 (1938).
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Instone is entitled to summary judgnent if there is no
genui ne dispute of material fact regarding any of the el enents of
its breach of contract claim See Celotex Corp., 477 U S. 317.

A successful breach of contract claimconsists of: (1) a valid
contract, (2) perforned by the plaintiff, and (3) breached by the
defendant, (4) resulting in damage to the plaintiff. Bridgnon
325 F.3d at 577; Goss v. Bobby D. Assoc., 94 S.W3d. 65, 68 (Tex.
App. 2002).

| SP acknowl edges the existence of a contract, and that
| nstone has incurred damages in the anount of $52,000. |SP
contends, however, that its status as an agent, acknow edged in
the Agreenent, precludes it frombeing held financially
responsi ble for the services that it purchased on behalf of its
principals. |SP asserts that there was a genui ne dispute of fact
regarding its liability, and thus whether it’'s failure to
rei mburse Instone constituted a breach of the Agreenent. In the
alternative, |SP contends that the Agreenent is anbi guous
regarding its liability for products and services that it
purchased on behal f of vessel owners. Thus, |SP concludes that
summary judgnent was i nproper.

A Agency | munity

It is well established that an agent acting for a disclosed



principal? is not liable for clainms arising out of contracts
executed by the agent on behalf of its principal.® It is equally
evi dent, however, that the parties to a contract nay alter this
general rule by agreenent so that the agent will be |iable on the
contract.* “The nere fact that an agency rel ationship exists
does not preclude the inposition of personal liability on an
express contract with a third party, even though the contract is
primarily for the benefit of the principal.” United States v.

G ssel, 353 F. Supp. 758, 779 (S.D. Texas, 1973), aff’d, 493 F. 2d
27 (5th Gr. 1974). “Were upon a construction of the contract
it is determned that the agent has substituted his own
responsibility for that of his principal, or has pledged his own

responsibility in addition to that of his principal, he will be

’The question of whether ISP disclosed the identities of its
principals (the vessel owners) and thus is even able to claim
agency immunity in the first place, is a factual question that
| nstone conceded for the purpose of sunmary judgnent.

Port Ship Serv., Inc. v. Norton, Lilly & Co., Inc., 883
F.2d 23, 24 (5th Gr. 1989); Port Ship Serv., Inc. v. Int’l Ship
Mynt. & Agencies Service, Inc., 800 F.2d 1418, 1420-1421 (5th
Cr. 1986); Atl. & GQulf Stevedores, Inc. v. Revelle Shipping
Agency, Inc., 750 F.2d 457, 458 (5th Gr. 1985); Lake Cty
St evedores, Inc. v. East West Shipping Agencies, Inc., 474 F.2d
1060, 1063 (5th Gr. 1973); Bernson v. Live Oak Ins. Agency, 52
S.W3d 306, 309 (Tex. App. 2001); Eppler, Guerin & Turner, Inc.
v. Kasmr, 685 S.W2d 737, 738 (Tex. App. 1985); 3 Tex. Jur. 3d 8
185 (2002).

“George W Bennett Bryson & Co., Ltd. v. Norton Lilly & Co.
Inc., 502 F.2d 1045, 1049 (5th G r. 1974); Mirphy v. Cain, 711
S.W2d 302, 304 (Tex. App. 1986). See Shaughnessy v. D Antoni,
100 F.2d 422, 424 (5th G r. 1939).
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bound accordingly. H s liability is not predicated upon his
agency, but upon his contract obligations.” Vincent Muirphy
Chevrolet Co. v. Auto Auction, Inc., 413 S.W2d 474, 477-478
(Tex. Cv. App. 1967) (quoting American Nat’| Bank v. Anerican
Loan & Mortgage Co., 228 S.W 169 (Tex. Conmi n App. 1921), and
citing nunerous Texas Court of Civil Appeals cases). See Eppler,
Guerin & Turner, Inc. v. Kasmr, 685 S.W2d 737, 738 (Tex. App.
1985); Richards G oup, Inc. v. Stone Container Corp., 1997 W
78916 *3 (Tex. App. 1997)(not designated for publication); 3 Tex.
Jur. 3d § 186.
B. The Agreenent

Contract interpretation, including the question of whether
the contract is anbiguous, is a |egal question, subject to de
novo review. Quorum Health Resources, 308 F.3d at 458; Fina,
Inc. v. ARCO 200 F.3d 266, 268 (5th Gr. 2000). In construing
the Agreenent, we are guided by general principles of contract
interpretation under Texas law. The court’s primary concern is
to give effect to the witten expression of the parties’ intent.
Ceneral Acc. Ins. Co. v. Unity/Waterford-Fair Qaks, Ltd., 288
F.3d 651, 653 (5th Gr. 2002); Nat’l Union Fire Ins. Co. v. Care
Flight Ar Anbul ance Serv., Inc., 18 F.3d 323, 328-29 (5th Gr.
1994). In doing so, the court should read all parts of the
contract together to ascertain the agreenent of the parties,

ensuring that each provision of the contract is given effect and
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none are rendered neaningless. Int’l Turbine Serv., Inc. v. VASP
Brazilian Airlines, 278 F.3d 494, 497 (5th Gr. 2002); Petula
Associ ates, Ltd. v. Dol con Packagi ng Corp., 240 F.3d 499, 502
(5th Gir. 2001); Coker v. Coker, 650 S.W2d 391, 393 (Tex. 1983).
“Texas |law requires us to ‘peruse the conplete docunent to

under st and, harnoni ze, and effectuate all its provisions. Kona

Tech. Corp. v. S. Pac. Trans. Co., 225 F.3d 595, 610 (5th Cr
2000) .
1. Do the ternms of the Agreenent obligate ISP to reinburse
I nstone for purchases it nmade on behal f of vessel
owner s?

I nstone nmaintains that the district court correctly
concluded that the express terns of the contract unanbi guously
obligate ISP to pay for the purchases that it nade on behal f of
vessel owners. ISP, in response, nmaintains that such an
interpretation fails to give effect to Provision X, where |Instone
acknow edged that ISP is acting as an agent for vessel owners.
Provision X, it maintains, unanbiguously releases ISP from
liability.

Fromw thin the four corners of the contract, it appears
that ISP did indeed agree to be held Iiable for the goods and
services it ordered fromlInstone. The contract is entitled
“Credit Agreenent,” and the entire agreenent is concerned with
establishing the paraneters by which an account, in the nane of

| SP, is to be managed. The Agreenent nakes reference to the
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Client’s [ISPs] Credit Application, the establishnment of the
Client’s credit limt, the requirenent that the ient remt
paynment within fourteen days of each statenent date, and the
met hod by which refunds and service charges are to be added and
deducted fromthe Cient’s account. The first provision of the
contract contains a blank for the nane of the Cient.

I nternational Shipping Partners, Inc. is witten in the bl ank.
There is no | anguage regarding credit applications, credit
limts, or the managenent of accounts for ISP s principals.
Furthernore, Provision VI.A , |abeled “Representations and
Warranties of Client,” states, “Client acknow edges that it is
unconditionally obligated to pay Contractor for each ticket or
docunent issued to Client hereunder.”® It is thus evident from
the Agreenent that Instone intended ISP to be obligated to pay

for the goods and services that it ordered.®

*The district court, in supporting its conclusion that |SP
bound itself to pay for each ticket or docunent, quotes portions
of Provision VI.A out of context. The court referred to that
provi sion as stating “‘notw thstandi ng any other provisions of
this Agreenent...[International] acknow edges that it is
unconditionally obligated to pay Contractor for each ticket or
docunent issued to Client hereunder.’” The phrase
“notw t hstandi ng any ot her provisions of this Agreenent” actually
nmodi fies the portion of Provision VI.A that continues
“Contractor [Instone] is acting as an agent...and becones
responsi ble for paynent for the ticket or docunent inmediately
upon issuance to the Cient.” ISP thus did not acknow edge an
obligation to pay for the services provided “notw thstandi ng any
ot her provisions of the agreenent.”

°Thi s does not mean that Instone did not also intend for
| SPs principals to be Iiable for the services purchased on their
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a. Provision VI.A

| SP contends that despite its acceptance of liability in
Provision VI.A, the fact that it does so in the mdst of a
provi sion that discusses Instone’s status as an agent for
airlines and other transportation vendors, and |Instone’s
uncondi tional obligation to pay its vendors, mtigates the
phrase’s inport. Wile it would appear, given its placenent,
that Instone included the phrase requiring its clients (i.e. |ISP)
to accept liability for services rendered to guard agai nst the
possibility that a client would claimthat it did not need to pay
for tickets that were unused, |ost, or issued for travel on
carriers who subsequently halted service.

The phrase, however, was not nodified by any statenents that
limted its applicability to such scenarios. |Instone’ s standard
contract sinply does not contenplate that a signatory would
claim after ordering and consum ng the provided services, that
it was not the party from whom I nstone shoul d seek paynent. 1In
the end, although the phrase “dient acknow edges that it is
unconditionally obligated to pay Contractor” may have been
included in the Agreenent in order to prevent a client from
wriggling out of the duty to pay for the goods that it ordered

for reasons other than those clainmed by ISP, this is not a

behalf. That is a question not raised by this appeal and which
we do not address.
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sufficient ground to disregard the clear inport of the phrase.
b. Provi sion X

| SP contends that the district court’s grant of summary
judgnent holding it liable under the Agreenent ignores the inpact
of Provision X, and thus violates the rule of construction that
requi res each provision of a contract to be given effect. See In
re EIl Paso Refinery, LP, 302 F.3d 343, 352 (5th G r. 2002); Int’
Turbine Serv., 278 F.3d at 497.

| SP argues that Provision X, which states, “Contractor
acknow edges that client is acting as agent for an [sic] on
behal f of certain vessels, vessel owners and/or Charterers,”
effectively substituted “International Shipping, as agent for its
principals” for the term“Cient” everywhere that “Client”
appears in the Agreenent. |n doing so, continues ISP, Provision
X clarified that | SP woul d not only purchase services from
| nstone as an agent for vessel owners, but al so signed the
Agreenent itself in its capacity as an agent for vessel owners.
Thus, | SP concl udes, the vessel owners on whose behalf it signed
the Agreenent are bound by its terns — not | SP.

| SPs interpretation of Provision X, however, requires two
cognitive leaps that stretch the plain neaning of the provision a
bit too far. First, if ISP intended the term“Cient” to nean,

“ISP, as agent for its principals,” then why did it not sinply

redefine the neaning of “Client” in Provision X instead of
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cryptically stating “Contractor acknow edges that client is

acting as agent...”? Alternatively, why did ISP not insert “as
agent for its principals” next toits nane in the blank that
defines the neaning of “Client” in the first sentence of the
Agr eenent ?

Second, | SP's contention that |Instone’s acknow edgnent of
its status as an agent releases it fromliability presupposes
that an agent is necessarily not liable on a contract where the
other party is aware that it is acting as an agent. The case | aw
does not support such an argunent. 3 Tex. Jur. 3d 8 186 (“An
agent may be personally liable on contracts made for the benefit
of his or her principal...even where the principal is
disclosed.”). See Nagle v. Duncan, 570 S.W2d 116, 117-18 (Tex.
Cv. App. 1978) (holding attorney |iable for fees due court
reporter despite court reporter’s know edge that the transcri pt
had been ordered for the client that the attorney represented);
Medi aconp, Inc. v. Capital Cities Conmunication, Inc., 698 S. W2d
207, 209-211 (Tex. App. 1985) (holding nedia buyer liable to
radio station for airtinme purchased on behal f of disclosed
client); Kaiser A um num & Chem cal Corp. v. MV Zephyros, 1994
W, 589711, *1-2 (E.D. La. 1994)(rejecting agent’s argunent that
as a disclosed agent, it was not liable for the debts of its
principal). As previously noted, the general rule that an agent

is not liable for those contracts that it enters on behalf of a
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di scl osed principal is overcone when the agent expressly or
inplicitly accepts liability. See infra at n. 4. There is thus
not hi ng i nconsi stent about the district court’s decision to hold
| SP Iiable under the Agreenent in the face of Provision X s clear
statenent of |ISP's status as an agent. See Kaiser Al um num &
Chem cal Corp. v. MV Zephyros, 1994 W. 589711, *1-2 (E. D. La.
1994) (rejecting agent’s argunent that as a disclosed agent, it
did not becone a party to the contract for services that were
provided at its request for the principal). Holding ISP Iiable
on the Agreenent does not deny that ISP entered the Agreenent as
an agent for vessel owners, and thus does not render Provision X
meani ngl ess.

While we applaud ISP for its creativity, we do not find its
interpretation of Provision X persuasive. Had ISP intended to
sign the Agreenent on behalf of its clients, there were nyriad
other, nore direct nethods of doing so than through the | anguage
of Provision X. [|SP s status as an agent, alone, is insufficient
to override the indicia of liability that pervade the Agreenent.
The district court did not err in finding that | SP bound itself
in the Agreenent to reinburse Instone for the tickets that it
purchased on behal f of Premer.

2. | s the contract anbi guous?

| SP contends that because its interpretations of Provisions

VI.A and X are reasonabl e, the Agreenent was anbi guous regarding
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its liability, and sunmary judgnent was inappropriate.’ See In
re EIl Paso Refinery, LP, 302 F.3d at 352 (noting that if a
contract is anbiguous, a fact issue remains regarding the
parties’ intent). Instone responds that sunmary judgnment was
properly granted because the district court’s interpretation of
the provisions, and its ultimate conclusion that the Agreenent
requires ISP to reinburse Instone, was the only reasonabl e
interpretation in the absence of inadm ssible parol evidence.

Whet her a contract is anmbiguous is a question of law for the
court to decide by |ooking at the contract as a whole in |Iight of
the circunstances present when the contract was entered into. In
re EIl Paso Refinery, LP, 302 F.3d at 353 (5th CGr. 2002);

Fri endswood Devel opnment Co. v. MDade & Co., 929 S.W2d 280, 282
(Tex. 1996). |If the contract terns are susceptible to only one
reasonabl e construction, the contract is unanbi guous and wll be
enforced as witten. Quaranty Nat. Ins. Co. v. Azrock Industries
Inc., 211 F.3d 239, 243 (5th Cr. 2000). “[A] contract is

anbi guous only when the application of the applicable rules of

interpretation to the instrunent | eave it genuinely uncertain

‘I'nstone contends that this is a new argunent raised for the
first tinme on appeal and is therefore waived. |SP, however,
argued that the Agreenent was anbiguous in its Mtion for
Reheari ng/ Reconsi deration, dated February 22, 2002. This court
has held that issues raised for the first tinme in post judgnment
nmotions are preserved for appeal. New York Life Ins. Co. V.
Brown, 84 F.3d 137, 141 n. 4 (5th Cr. 1996); First Nat’|l Bank of
Comrerce v. De Lamaze, 7 F.3d 1227, 1229 n. 9 (5th Gr. 1993).
Accordingly, this issue is properly before the court.
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whi ch one of the two neanings is the proper neaning...”. R &P
Enterprises v. LaGuarta, Gavrel & Kirk, Inc., 596 S.W2d 517, 519
(Tex. 1980). A contract is not anbi guous because it suffers from
mere “uncertainty or lack of clarity.” Madera Prod. Co. v
Atlantic Richfield Co., 1998 W 292872, *3 (N.D. Tex. 1998).
“The failure to include nore express | anguage of the parties’
i ntent does not create an anbiguity when only one reasonabl e
interpretation exists.” Colunbia Gas Transm ssion Corp. v. New
UmGas, Ltd., 940 S.W2d 587, 591 (Tex. 1996).

We find that the district court’s interpretation of
Provisions VI.A and X is the only plausible interpretation.
The first two pages of the Agreenent between Instone and | SP are
concerned with ensuring that the “Cient”’s (I1SPs) account is
credit-worthy and properly managed. In the final provision of
the contract, Provision X the Contractor acknow edges that the
client is acting as an agent. These provisions are unanbi guous
on their face. Any clained anbiguity in the docunent nust
therefore be latent. See Constitution State Ins. Co., 61 F.3d at
408 (explaining the difference between patent and | atent
anbiguities). A latent anbiguity nust becone evident when the
contract is applied to the surrounding circunstances. National
Union Fire Ins. Co. v. CBI Indus., Inc., 38 Tex.Sup.C.J. 332,
1995 WL 92215, *2 (Tex. 1995). Parol evidence of intent nmay not

be admtted to create an anbiguity. |Id; Constitution State Ins.
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Co. v. Iso-Tex Inc. 61 F.3d 405, 408 (5th Cr. 1995).

| SP points to the follow ng as “circunstances” surroundi ng
the contract’ s execution that support the reasonabl eness of its
interpretation, and thus the anbiguity of the contract with
respect to its liability: (1) Prior to contract execution, |SP
notified Instone that Instone would not receive paynent until |SP
recei ved paynent fromthe vessel owners; (2) Instone asked for,
and | SP provided, a list of the shipowners who woul d be payi ng
the invoices;® (3) In prior dealings, ISP had instructed |Instone
that it acted as an agent and did not advance noney or guarantee
paynments on behalf of its principals; and (4) Instone’s
representati ve acknow edged that he understood that | SP did not
advance noney or guarantee paynents on behal f of its principals.?®
These are not “circunstances” surrounding the contract’s
execution, but parol evidence. See, e.g., Colunbia Gas
Transm ssion Corp. v. New Um Gas, Ltd., 940 S.wW2d 587, 591

(Tex. 1996) (noting that the fact that a “huge vol une of gas

] nstone di sputes this assertion.

° SP al so contends that ISP and I nstone were careful to set
up separate accounts for each separate shipowner. |SP has not set
forth evidence substantiating this assertion with respect to
| nstone. Mbdreover, such activity inplies that Instone intended
to hold ISP's principals liable for their debts. It does not
denonstrate that Instone intended to do so to the exclusion of
|SP's liability under the contract, and is therefore not
necessarily a “circunstance” indicating anbiguity regarding ISP s
liability under the contract.
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woul d be deregul ated on a particular date” was a “circunstance”
of the contract that could be properly considered in determ ning
whet her a gas contract was anbi guous).

Parol evidence is defined as “evidence given orally.”
Black’s Law Dictionary 579 (7th ed. 1999). Seeing that |SP has
not provided the court with any witten docunentation regarding

the asserted “circunstances,” we presune that they relate to oral
exchanges between the parties. These assertions should therefore
not be considered in determ ning whether the contract is

anbi guous with respect to ISP’s liability. See 36 Tex. Jur. 3d §
351 (“Absent fraud, accident, or mstake, the intent of the
parties to a witten agreenent that is clear and unanbi guous on
its face nmust ordinarily be ascertained fromthe instrunent

al one, without the aid of extrinsic evidence”); American
Petrofina Co. of Texas v. Bryan, 519 S.W2d 484, 487 (Tex. G v.
App. 1975) (“Even if we assune that the Appellees were crying to
t he heavens that they would not be bound individually by the
guaranty...the exclusionary rule controls as to this
instrunment.”). But see Mobil Exploration and Producing U S.,

Inc. v. Dover Energy Exploration, L.L.C., 56 S.W3d 772, 776
(Tex. App. 2001) (considering prior negotiations, the testinony

of negotiators, and “all other relevant incidents bearing on the

intent of the parties,” while claimng fidelity to the rule

barring consideration of parol evidence in determning the
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question of anmbiguity). Doing otherwi se would nullify the
requi renent that parol evidence not be used to create an
anbiguity, but only to resolve an acknow edged anbi guity.

Bal andran v. Safeco Ins. Co. of Am, 972 S.W2d 738, 741 (Tex.
1998); Standard Constructors, Inc. v. Chevron Chem Co., Inc.,
101 S.W3d 619, 624 (Tex. Ct. App. 2003).

When properly confined to the four corners of the docunent,
|SP’s interpretation that Provision X releases it fromliability
under the Agreenent is not reasonable. |SP s construction of
Provision X s inpact upon the remai nder of the contract stretches
t he nmeani ng of the phrase “Contractor acknow edges that client is
acting as agent” beyond the |ogical inport of the words. The
Agr eenent unanbi guously holds | SP responsi ble for the cost of al
of the goods that it ordered, regardless of whether it did so on
behal f of others. The district court properly granted |Instone

summary judgnent on this basis.
| V.

| nstone asks this court to either nodify the judgnent of the
district court to include an award of appellate attorney’ s fees
or to remand the case to the district court solely for entry of
an additional award of appellate attorney’ s fees. |nstone
contends that it is entitled to such fees under the terns of the
contract, which permt it to recover “its costs and attorney’s

fees” in the event that it utilizes the services of an attorney
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to collect any debt owed under the Agreenent. |Instone states
that it sought “attorney’s fees” generally in its petition and in
its notion for summary judgnent, and attached an uncontested
affadavit fromits counsel testifying to the reasonabl e and
necessary attorney’'s fees that would be incurred in the event of

an appeal .

It is difficult to inmagine how a district court’s refusal to
award appellate attorney fees before an appeal had even been
taken coul d possi bly be declared an error. | nstone cites no
cases in support of its argunent. The issue of appellate
attorney’s fees is a matter for the district court follow ng the
resolution of an appeal. Now that we have ruled in favor of
I nstone, the matter is ripe for adjudication. W remand in order
to allow the district court to make the initial determnation and

award of appellate attorney’s fees.

CONCLUSI ON

Since ISP was unable to raise a genuine issue of materi al
fact regarding Instone’s breach of contract claim we AFFIRMthe
district court’s grant of summary judgnent in favor of |nstone.
We remand to the district court the question of appellate

attorney’ s fees.
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