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PATRICK E. H Gd NBOTHAM Circuit Judge:

This case presents the question whether the Enployee
Retirenment |nconme Security Act of 1974 (“ERISA’)! inposes upon a
conpany that acts as adm nistrator of its enpl oyee benefit program
a duty to truthfully disclose, upon inquiry fromplan participants
or beneficiaries, whether it is considering anmending the benefit
pl an. Al though the majority of other circuits have already

confronted this issue,? it is one of first inpression for our

129 U S C 8§ 1001 et seq.
2 See Wayne v. Pac. Bell, 238 F.3d 1048, 1050-51, 1055 (9th



circuit. In line with the majority rule of other circuits, the
district court concluded that such a duty does not arise until the
conpany is “seriously considering” a plan change, and granted
summary j udgnent for the defendant enpl oyer based on its concl usion
that the enpl oyer was not seriously considering the plan change at
the time the enpl oyee plaintiffs inquired about whet her the conpany
intended to anmend the benefit program W affirm although for
reasons different fromthose relied upon by the district court.
| .

WIlliam Martinez, Frank Ditta, and Lafayette Kirksey, |ong-

time enployees of Schlunberger Ltd. and Schl unberger Technol ogy

Corp., collectively “Schlunberger,” took early retirenent effective
July 1, 1998. Prior to July 1, each had asked personnel
representatives at Schlunberger whether the conpany planned to
i npl ement an enhanced retirenent incentive program and personnel
told themthat they knew nothing about a new plan. However, only
a nonth after their retirenent, on July 27, 1998, Schl unberger

announced a new voluntary early retirenent plan, or “VERP,” that

provi ded an additional year of salary not included in the old VERP

Cr. 2001); Ballone v. Eastman Kodak Co., 109 F.3d 117, 122-26 (2d
Cr. 1997); Vartanian v. Mnsanto Co. (Vartanian I1), 131 F. 3d
264, 268 (1st Cir. 1997); Hockett v. Sun Co., 109 F.3d 1515, 1522
(10th Cr. 1997); MAuley v. Int’l Bus. Michs. Corp., 165 F.3d
1038, 1043-45 (6th Gr. 1999); Fischer v. Phila. Elec. Co. (Fischer
1), 96 F.3d 1533, 1538-44 (3d Cir. 1996); WIlson v. S.W Bell Tel.
Co., 55 F.3d 399, 405 (8th Cr. 1995); Barnes v. Lacy, 927 F.2d
539, 544 (11th Gr. 1991).



under which the plaintiffs retired. Because they had term nated
their enploynent with Schlunberger prior to July 27, 1998, they
were ineligible for the additional benefits of the new VERP

The plaintiffs sued Schlunberger in Texas state court for
fraud, fraudulent inducenent, negligence, and gross negligence,
al l eging that Schlunberger had falsely told each of them that no
new VERP was under consi deration before they separately elected to
take early retirenment. Schlunberger renoved the suit to federa
court and then noved for sunmary judgnent, arguing that ERISA
preenpted the plaintiffs’ clains. The plaintiffs conceded that
ERI SA preenpted their state | aw causes of action, but argued that
the court should construe their clains as alleging breach of
fiduciary duty under ERI SA.

Considering the suit as one for breach of fiduciary duty, the
trial court reasoned that a conpany need not truthfully disclose
the fact that it is considering adopting a plan change unless it is
“seriously considering” such a change. This does not occur until
three criteria are present: There is (1) a specific proposal (2)
that is being discussed for purposes of inplenentation (3) by
seni or managenent with the authority to i nplenent the change. The
district court concluded that Schl unberger did not begin seriously
considering the plan change until a few weeks after the | ast of the

plaintiffs had inquired about a possible change, and granted



sunmary judgnent in Schlunberger’s favor.® The plaintiffs have

3 The evidence presented along with Schlunberger’s summary
judgnent notion reveals that on My 13, 1998, apparently at
Schl unberger’s request, the Segal Conpany sent Margaret Bail ey,
manager of benefit plan conpliance at Schlunberger, a letter
inform ng her of “the features and chall enges” of using an early
retirement incentive program It described the nost conmon types
of these prograns, |legal inplications of utilizing such prograns,
and factors that are generally considered in estimting the cost of
such prograns. The letter also infornmed Bailey that Segal “hald]
begun preparing costs” for several different types of prograns “for
each conpany in the oilfield group” of Schlunberger.

The foll owi ng week, on May 21, 1998, Segal addressed anot her
letter to Bailey providing the esti mated expense for four different
types of programdesigns. Five days later, on May 26, 1998, Segal
sent Bailey another letter supplenenting the May 21 letter. | t
cal cul ated costs for two additional types of prograns.

On that sane day, Bailey sent an e-nmail to Pierre Bismuth
vi ce president of personnel, in which she attached the financial
calculations for these two additional options, along with an
estimation of the nunber of enployees eligible for these prograns.
Bi snuth i mmedi ately wote back, stating, “I will certainly go with
the | east aggressive option as the nunber[s] are high and the cost
not [i]nsignificant ... [T] he aggressive options ... are too costly
and not interesting.... [Algain the cost makes ne have second
t houghts[.]” On June 6, 1998, Bailey sent Bisnuth additional
calculations, this tinme for four different early retirenent
scenari os.

On June 5, 1998, Art Al exander, senior advisor to Bisnuth,
sent an e-mail to Ken Rohner, director of personnel, explaining, “I
know t hat we have used [S]egal to do the calculations involved in
[early retirenment progran] considerations but there is doubtless
anot her area of outside expertise that we should seek BEFORE a
decision is made to proceed. That is ERI SA | egal support since the
area of obtaining ADEA (age discrimnation) releases in [early
retirement] Wndow circunstances is very tricky, relates to the
anount of consideration being provided people and is influenced by
court decisions and precedents.” He advised Rohner of the attorney
he should call regarding these matters and added, “| don’t know
that he has yet been in the loop but I would think he should be
pretty soon.”

On June 7, 1998, Bisnmuth wote to Rohner, Al exander, and
Bail ey, “please nmake sure that [A]rt cones fully prepared in
[Plaris to talk about it,” and asked about “cost estimation” and
addi tional “proposed incentives” for certain people he hoped to
target wth the program On July 14, 1998, Rohner, Bail ey,
Schl unberger Qlfield Services president Rex Ross, inside counsel
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timely appeal ed.

.

W review a grant of summary judgnent de novo, applying the
sane standards as the district court.* Summary judgnent nmay be
granted only if there is no genuine issue as to any material fact
and the noving party is entitled to judgnent as a matter of |aw.?®
The noving party bears the burden of identifying an absence of
evi dence to support the nonnmobving party’s case.® |In determning
whet her summary judgnment is appropriate, we nust view all of the
evidence introduced and all of the factual inferences from the
evidence in a light nost favorable to the party opposing the

nmoti on, and resolve all reasonabl e doubts about the facts in favor

John Sym ngton, and other executives net at Sugar Land, Texas, and
agreed upon a proposed plan that they then forwarded to other
executives in the conpany, including Bisnmuth. On July 27, 1998,
Schl unberger made the VERP announcenent to its enployees.

When deposed, Bailey testified that “[n]either a final VERP
pl an nor a final recommendati on was conpleted for presentation to
upper managenent until July 14, 1998” at the Sugar Land neeting.
“At this neeting, a nore specific plan was then formalized and
approved by those in attendance and forwarded to Pierre Bisnuth for
final approval.” She confirnmed that “[o]nly the conbi ned approval
of” Bismuth and Ross “was sufficient to approve such a plan and
result in its recommendation to the board of directors.”

4 Terrebonne Parish Sch. Bd. v. Mbil QI Corp., 310 F. 3d 870,
877 (5th Cr. 2002).

SI1d.; FeEb. R CQv. P. 56(c).
6 Celotex Corp. v. Catrett, 477 U. S. 317, 325 (1986).
5



of the nonnoving party.”’
L1,
A
It is well-known that Congress enacted ERISA to protect
enpl oyees’ rights to benefits while al so encouragi ng enployers to
devel op enpl oyee benefits prograns.® To that end, ERI SA provides
a “broad federal regulatory schene governing the operation of
privately sponsored enpl oyee benefit plans.”® |Its fiduciary duty
and reporting and di scl osure requi renents are cruci al conponents of
this schene. 1 In regard to reporting and disclosure, ERISA
provi des specific rules governing the information that nust be
provided to participants and beneficiaries as well as to certain
gover nnment agenci es. !
The summary plan description is one of the central ERI SA

di sclosure requirenents.2 A plan adm nistrator nust provide a

" Terrebonne Parish Sch. Bd., 310 F.3d at 877.

8 Melissa Elaine Stover, Note, Mintaining ERI SA’s Bal ance:
The Fundanent al Busi ness Decision v. the Affirmative Fiduciary Duty
to D scl ose Proposed Changes, 58 WAsSH. & LEE L. Rev. 689, 690 (2001)
(citing 263 Cong. Rec. S15, 762 (1974)).

® BEdward E. Bintz, Fiduciary Responsibility Under ERI SA: Is
There Ever a Fiduciary Duty to Disclose?, 54 U PITT. L. REv. 979,
979 (1993).

0 1d. at 980; see 29 U S.C. 88 1104-05, 1021-31.

11 Bintz, supra note 9, at 980.

2 1d. at 981.



summary pl an description to an individual wthin ninety days of his
or her becoming a participant.'® The description nust be witten
in a manner “calculated to be understood by the average plan
participant” and nmust be “sufficiently conprehensive to apprise the
plan’s participants and beneficiaries of their rights and
obligations wunder the plan.”* ERI SA also nmandates that
adm nistrators provide a summary description of any material plan
nmodi fication within 210 days after the end of the plan year in
whi ch the change was adopted. *®

Apart fromthe ERI SA di sclosure rules plan adm nistrators are
al so subject to fiduciary duties.?® Section 404(a)(1) of ERISA
i ncorporates strict standards of trustee conduct, derived fromthe
common |aw of trusts, including a standard of loyalty and a
standard of care:

Under the fornmer, a plan fiduciary “shall discharge his

duties with respect to a plan solely in the interest of

the participants and beneficiaries and ... for the

excl usi ve purpose of providing benefits to participants

and their beneficiaries ... and ... defraying reasonabl e

expenses of admnistering the plan.” Under the latter,

a fiduciary “shall discharge his duties with respect to

aplan ... with the care, skill, prudence, and diligence

under the circunstances then prevailing that a prudent

man acting in a like capacity and famliar with such
matters would use in the conduct of an enterprise of a

13 1d.; 29 U.S.C. § 1024(b)(1); 29 C.F.R § 2520.104-4(b) (1).
14 29 C.F.R § 2520.102-2.

1529 U S.C. § 1024(b)(1)(B).

16 29 U.S.C. § 1104(a)(1).



i ke character and with like ains.”?’
QG her than including these general dictates, ERI SA does not
expressly enunerate the particular duties of a fiduciary, but
rather “relies on the comon |law of trusts to define the general
scope of a fiduciary's responsibilities.”®® As a result, “[t]he
express | anguage of ERI SA provides |little indication as to whether
there is ever a fiduciary duty to disclose information to
participants and beneficiaries,” and “[n]either ERISA s fiduciary
duty nor reporting and disclosure rules directly address the
rel ati onshi p between” one anot her.°

Al t hough trust principles inpose a duty of disclosure upon an
ERI SA fiduciary when there are “‘material facts affecting the
interest of the beneficiary which [the fiduciary] knows the
beneficiary does not know” but “‘needs to know for his
protection,’”2 this does not answer the question whether an
enpl oyer-adm ni strator has a duty to di scl ose potential, as opposed
to current, benefit plan provisions. The question is conplicated
by the fact that ERISA allows an enployer to act as a plan

adm ni strator, |eaving open the potential that the enployer could

17 Cent. States, S.E. & S W Areas Pension Fund v. Cent.
Transp., Inc., 472 U.S. 559, 570-71 (1985) (quoting § 1104(a)(1)).

8 Bintz, supra note 9, at 985.
9 1d. at 988.

20 1d. at 985 (quoting RESTATEMENT ( SECOND) OF TRusTS § 173 cnt. d
(1959)) .



be subject to conflicting loyalties in such a situation: “Aloyalty
to do what is in the best interest of the conpany, and a fiduciary
duty of loyalty to do what is in the best interest of the
[participants and beneficiaries].”? As the Suprenme Court has
noted, although a traditional trustee “is not permtted to place
hinmself in a position where it would be for his own benefit to
violate his duty to the beneficiaries[, wu]lnder ERISA ... a
fiduciary may have financial interests adverse to beneficiaries.”??
Thus, enpl oyers “can be ERISAfiduciaries and still take actions to
the disadvantage of enployee beneficiaries, when they act as
enpl oyers (e.g., firing a beneficiary for reasons unrelated to the
ERI SA pl an), or even as plan sponsors (e.g., nodifying the terns of
a plan as allowed by ERI SA to provide | ess generous benefits).”?

To assist in resolving this potential conflict, the Suprene
Court created the “two hats” doctrine, which acknow edges that the
enpl oyer is subject to fiduciary duties under ERI SA only “to the
extent” that it perforns three specific functions identified by
Congress:?* (i) exercising “any discretionary authority or

di scretionary control respecting managenent of [a benefits] plan or

21 Stover, supra note 8, at 690.

22 Pegram v. Herdrich, 530 U S. 211, 225 (2000) (interna
quotation marks and citation omtted).

] d.
24 Stover, supra note 8, at 698 n. 44, 714-19.
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exercis[ing] any authority or control respecting nanagenent or
di sposition of its assets”; (ii) rendering “investnent advice for
a fee or other conpensation, direct or indirect, wth respect to

any noneys or other property of such plan,” or having “any

authority or responsibility to do so”; or (iii) having “any
di scretionary authority or discretionary responsibility in the
adm ni stration of” the plan.? Therefore, in suits chargi ng breach
of fiduciary duty under ERISA, “the threshold question is not
whet her the actions of sone person enployed to provide services
under a plan adversely affected a plan beneficiary’s interest, but
whet her that person was acting as a fiduciary (that is, was
performng a fiduciary function) when taking the action subject to
conpl aint.”26
B

“A plan participant may bring suit for breach of fiduciary
duty to obtain ‘appropriate equitable relief’ toredress viol ations
of ERISA. "2 Although we have not yet addressed whether ERI SA

i nposes a fiduciary duty upon an enployer to truthfully disclose,

upon inquiry, its consideration of a benefit plan change, 2 nost of

25 29 U.S.C. § 1002(21)(A).
26 pegram 530 U.S. at 226.

2 McCall v. Burlington N./Santa Fe Co., 237 F.3d 506, 510 (5th
Cir. 2000).

28 McCall presented us with the question, but we declined to
address it in that case because the plan change at issue was not
conceived until several years after the plaintiffs decided to

10



our sister circuits have, these decisions together creating what
one commentator has characterized as a “continuum of disarray.”?°
Before visiting these decisions, however, we note that the Suprene
Court, while not having spoken on this precise question, has
defined in general terns an enployer’s responsibility to
communi cate truthfully with its enpl oyees regarding the future of
benefit pl ans.

In Varity Corp. v. Howe, plaintiffs, past enployees of
Varity' s subsidiary, Mssey-Ferguson Inc., conplained that Varity
had affirmatively m srepresented to themthat their benefits would
remain secure if they transferred to a new subsidiary, Massey
Conbi nes.*® Before their transfer, the plaintiffs participated in
Massey- Ferguson’s sel f-funded enpl oyee welfare benefit plan, an

ERI SA-protected plan.3 Varity, Massey-Ferguson's parent conpany,

retire. 1d. at 511 n.2 (“The Fifth Grcuit has not yet set out the
boundaries of a fiduciary’s legal obligation to truthfully inform
enpl oyees about possible future enpl oyee benefit plans. Seven of
our sister circuits have held that there is no breach of fiduciary
duty in failing to inform beneficiaries about a future plan until
and unl ess that plan is under ‘serious consideration.’” The Second
Crcuit, on the other hand, declined to treat serious consideration
as a ‘talismanic’ indicator, but listed it as one factor in the
materiality inquiry.... Finding the question not properly
presented, we decline the parties’ invitation to adopt or reject
the ‘serious consideration’ test for the Fifth Crcuit.” (internal
citations omtted)).

2 Daniel M N ntz, ERI SA Pl an Changes, 75 Denv. U. L. Rev. 891,
894 (1998).

0 516 U.S. 489 (1996).
3L 1d. at 492.
11



becane concerned t hat Massey- Ferguson was | osi ng too nuch noney and
devel oped a business plan to deal with the problem?3 The plan
called for “atransfer of Massey- Ferguson’s noney-| osi ng di vi si ons,
along with various other debts, to a newly created, separately
i ncorporated subsidiary called Mssey Conbines. "33 The plan
contenplated that Massey Conbines would fail, but viewed this
probabl e occurrence in a favorable Ilight, because the failure
“would not only elimnate several of Varity' s poorly performng
divisions, but .. would also eradicate various debts that Varity
woul d transfer to Massey Conbi nes, and which, in the absence of the
reorgani zation, Varity' s nore profitable subsidiaries or divisions
nm ght have to pay.”3%

One of the obligations Varity desired to elimnate was the
Massey- Ferguson benefit plan’s promses to pay the nedical and
ot her nonpension benefits to enployees of Mssey-Ferguson’s
noney-1 osing divisions.® To acconplish this goal Varity held a
special neeting with enployees of the failing divisions in an
attenpt to convince themto switch over to Massey Conbines.3¢ At

the neeting Varity prom sed that “the enployees’ benefits would

32 1d. at 492-93.
3 1d. at 493,
34 1d.
% 1d.
3% 1d. at 494,
12



remain secure” if they transferred to Conbi nes, even though “Varity
knew ... the reality was very different.”3  Approxi mately 1500
Massey- Ferguson enpl oyees accepted Varity's assurances and
transferred to Conbines; by the end of Conbines’ second year the
conpany was in receivership, and the enployees lost their
nonpensi on benefits. 38

I n determ ni ng whether Varity had breached any fiduciary duty
owed the plaintiffs, the Suprene Court first recogni zed that ERI SA
protects enpl oyee benefit plans by setting forth certain fiduciary
duties applicable to their managenent.*® Al though these duties find
their basis in the common | aw of trusts,? the Court cautioned that
ERI SA's standards and procedural protections “partly reflect a
congressional determ nation that the common |aw of trusts did not
offer conpletely satisfactory protection.” |In sone instances
“trust law wll offer only a starting point, after which courts
must go on to ask whether, or to what extent, the |anguage of the
statute, its structure, or its purposes require departing from

conmon-|l aw trust requirenments.”* |In so doing, courts should take

37 1d.
3% ] d.
% 1d. at 496.
40 ] d.
4 1d. at 497.
421 d.
13



account of conpeting congressional purposes, “such as Congress’|[s]
desire to offer enpl oyees enhanced protection for their benefits,
on the one hand, and, on the other, its desire not to create a
systemthat is so conplex that adm nistrative costs, or litigation
expenses, undul y di scourage enpl oyers fromoffering wel fare benefit
plans in the first place.”*

In ternms of an enployer’s fiduciary status, the Court found
that ERI SA rai ses an enployer to the status of fiduciary ““to the
extent’” that it “‘exercises any discretionary authority or

di scretionary control respecting nmanagenent of the plan, or has

any discretionary authority or discretionary responsibility in

the admi nistration of the plan.* Varity argued that “when it
comuni cated with its Massey- Ferguson wor kers about transferringto
Massey Conbines, it was not adm nistering or managing the plan

rather, it was acting only in its capacity as an enployer and not
as a plan admnistrator.”* The Court disagreed, finding that the
purpose of the neeting convened by Varity was to convey that

transferring to Conbines “would not significantly underm ne the

security of their benefits” and therefore Varity was acting “inits

2 1d.

4 1d. at 498 (quoting 29 U S.C. 8§ 1002(21)(A)) (internal
quotation marks omtted).

4] d.
14



capacity as plan admnistrator.”%

I n maki ng this determ nation the Court expl ai ned that “we nust
interpret the statutory terns which limt the scope of fiduciary
activity to discretionary acts of plan ‘nmanagenent’ and
“adm nistration.’”* It then reasoned that

[t]he ordinary trust |aw understanding of fiduciary

“adm nistration” of a trust is that to act as an

admnistrator is to perform the duties inposed, or

exercise the powers conferred, by the trust docunents.

The law of trusts also understands a trust docunent to

inplicitly confer such powers as are necessary or

appropriate for the carrying out of the purposes of the

trust. 8
It concluded, “[c]onveying information about the likely future of
pl an benefits, thereby permtting beneficiaries to nake an i nforned
choi ce about continued participation, would seemto be an exercise
of a power ‘appropriate’ to carrying out an inportant plan
pur pose. "4

The Court enphasized that in convening the neeting and
providing the enployees with reassurances about the security of
their future benefits, “Varity was exercising ‘discretionary

authority’ respecting the plan’s ‘nmanagenent’ or ‘admnistration’

when it made these m srepresentations.”> Varity argued that

4 1d. at 501.

47 1d. at 502.

48 |1d. (internal quotation narks onitted).
41 d.

0 ]1d. at 498.
15



“neither the specific disclosure provisions of ERI SA nor the
specific terns of the plan instrunents required it to nmake these
statenents,” so it could not have taken on a fiduciary status in
maki ng t hem %t However, the Court explained that the fiduciary duty
primarily functioned “to constrain the exercise of discretionary
powers which are controlled by no other specific duty inposed by
the trust instrunent or the legal regine. |If the fiduciary duty
applied to nothing nore than activities al ready control |l ed by ot her
specific legal duties, it would serve no purpose.”>?

After concluding that Varity acted as a fiduciary during the
meeting with prospective Conbi nes enpl oyees, the Court determ ned
that the conpany breached its fiduciary duty by affirmatively
m sl eadi ng t he enpl oyees about the future of their benefits if they
were to transfer.® It explained that ERI SA requires a fiduciary
to “discharge his duties with respect to a plan solely in the
interest of the participants and beneficiaries.”® It then
reasoned, “[t]Jo participate knowingly and significantly in
deceiving a plan’s beneficiaries in order to save the enployer
nmoney at the beneficiaries’ expense is not to act solely in the

interest of the participants and beneficiaries .... [L]ying is

5t 1d. at 504.

52 ] d.

53 |d. at 506.

4 1d. (internal quotation nmarks onitted).

16



i nconsistent with the duty of loyalty owed by all fiduciaries
."% The Varity Court concluded, “we can find no adequate basis
for any special interpretation [of ERISA s fiduciary duty] that

m ght insulate Varity, acting as a fiduciary, from the | egal

consequences of the kind of conduct (intentional m srepresentation)

that often creates liability even anong strangers.”>%®
Al t hough the Varity Court explicitly declined to take up

“whet her ERI SA fiduciaries have any fiduciary duty to disclose

truthful information ... in response to enployee inquiries,”® its

reasoni ng does provide insight. |Inportant for our purposes is the
acknowl edgnent that ERISA's disclosure requirenents do not

t hensel ves nmandate that an enpl oyer di sclose information regarding

the future of a benefit plan. |Indeed, the Court characterized this
act as “discretionary.” Justice Thomas, witing for the
di ssenters, simlarly rem nded that ERI SA  “inpose[ s] a

conprehensi ve set of reporting and disclosure requirenents, which
is part of an el aborate schene ... for enabling beneficiaries to

learn their rights and obligations at any tine.”% However, “no

provi sion of ERI SA requires an enployer to keep plan participants

% |d. (internal quotation narks onitted).
6 ] d.
57 1d.

8 |d. at 531 (Thomms, J., dissenting) (internal quotation
mar ks omtted).
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abreast of ... the sponsor’s future intentions with regard to
termnating or reducing the level of benefits.”>°

O equal inportance is the mpjority’s view that even if
di sclosure of a plan’s future is discretionary, once an enpl oyer
chooses to exercise its discretionary authority by informng the
enpl oyees of the future status of a benefit plan, it acts as a
fiduciary and thus has a duty not to m srepresent the truth, which
woul d be inconsistent with the duty to act “solely inthe interests
of the participants and beneficiaries.”

C.

The earliest court of appeals case addressing the fiduciary
obligations of an enployer considering inplenmenting an enhanced
benefits planis Berlin v. Mchigan Bell Tel ephone Co., a 1988 case
from the Sixth Circuit.® M chigan Bell offered a retirenent
i ncentive program and then a nore generous second plan. During
the first offering, the conpany attenpted to dispel runors that it
pl anned to of fer a second, enhanced programif not enough enpl oyees
accepted the first tinme around. To that end it indicated that the
first offering was a “one-tine application, that [enhanced]
benefits would not again be nmade available, and that nanagers

considering retirenent should not delay plans in anticipation of

* ]1d. at 531-32.
60 858 F.2d 1154, 1164 (6th Cir. 1988).
18



another [early retirenment] offering.”® Plaintiffs, who accepted
the first offering, contended that the conpany intentionally
m srepresented the possibility of a second, nore beneficial
progr am 62

I n det erm ni ng whet her the conpany vi ol ated any fiduciary duty
in maki ng the m sl eading statenents, the court first acknow edged
that several courts have “held that m sl eadi ng conmunications to
pl an participants regarding plan admnistration,” for instance,
“eligibility under a plan” or “the extent of benefits under a
plan,” may “support a claim for breach of fiduciary duty.”® It
distilled these holdings into the principle that “a fiduciary may
not materially mslead those to whom the duties of loyalty and
prudence [under ERI SA] are owed.”®

Based on this conclusion the Berlin court reasoned that “when
serious consideration was gi ven by” the conpany to i npl enenting the
second offering, the plan admnistrator “had a fiduciary duty not
to make m srepresentations, either negligently or intentionally, to
potential plan participants concerning the second offering.”®

Consequently, “any m srepresentations nmade to the potential plan

61 1d. at 1158.
62 1d.
6 1d. at 1163.
64 1d.
6 1d. at 1163-64.
19



participants after serious consideration was given to a second
offering could constitute a breach of a fiduciary duty.”% It
dism ssed the conpany’s defense, that it could not have nade
m srepresentations prior to its final decision to offer the
enhanced benefits because “any pre-deci sion comruni cati ons [ coul d]
be nothing nore than predictions,” by concluding that “this
distinction goes to materiality rather than to the definition of
‘m srepresentation.’”® It reasoned that if, for exanple, the
conpany, “after serious consideration” of a second benefits
of fering began, represented that the enhanced plan was not being
consi dered, such a statenent “woul d be characterized as a materi al
nm srepresentation, although no final decision had been made. "

In finding that the conpany could be liable for breach of
fiduciary duty because of its alleged msrepresentations, the
Berlin court limted its ruling to those instances in which
enpl oyers are accused of affirmatively msrepresenting the
possibility of future benefits:

[P]laintiffs are not arguing, nor do we hold, that

def endants had any duties ... to say anything at all or

to conmuni cate with potential plan participants about the

future availability of [enhanced retirenment benefits

progranms].... But if the plan adm nistrator and/or pl an

fiduciary does comuni cate wth potential pl an
participants after serious consideration has been given

6 1d. at 1164.
67 1d. at 1164 n.7.
8 ] d.
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concerning a future inplenentation or offering under the

pl an, then any materi al m srepresentati ons may constitute

a breach of their fiduciary duties.®

Berlin thus carved out alimted duty on the part of enpl oyers
to avoid msrepresentations about the availability of future
incentive prograns if they choose to broach the subject of
prospective plans. It did not hold that the enployer had an
affirmative duty to communi cate any i nformati on about future plans
to its enployees, either before or after it gave serious
consideration to those potential prograns. Although reasoning that
an enpl oyer could be liable for m srepresentations after the point
at which it began seriously considering a plan change, the court
provided no definition for the term nor an explanation for its
drawing the line at the point of “serious consideration” rather
than at another point during the process of adopting a plan
change. "°

The Sixth Circuit expanded upon Berlin three years later in
Drennan v. CGeneral Mdtors Corp., in which it held that the duty to
avoid material representations about a future plan requires that an

enpl oyer also “fairly disclose[] the progress of its serious

6 1d. at 1164.

" Several other circuit courts followed Berlin in findingthat
an enpl oyer may not affirmatively m srepresent potential benefits.
See, e.g., Maez v. Mountain States Tel ephone & Tel egraph, Inc., 54
F.3d 1488, 1501 (10th G r. 1995); Mullins v. Pfizer, Inc., 23 F. 3d
663, 668-69 (2d Cr. 1994); Vartanian v. Mnsanto Co. (Vartani an
1), 14 F.3d 697, 702 (1st G r. 1994); Barnes v. Lacy, 927 F.2d 539,
544 (11th Gr. 1991).

21



considerations to nmake a plan available to affected enpl oyees.” "
It transforned Berlin s prohibition against m srepresentation into
an affirmative duty of truthful disclosure:

A fiduciary “has a duty not only to informa beneficiary
of newand relevant information as it arises, but alsoto
advise him of circunstances that threaten interests
relevant to the relationship.” A fiduciary nust give
conplete and accurate information in response to
participants’ questions, a duty that does not require the
fiduciary to disclose its internal deliberations nor
interfere wth the substantive aspects of t he
[col l ective] bargaining process. "

As one commentator has noted, Drennan’'s statenents are “sonewhat

contradictory,” and reconciled they appear to require a fiduciary

1977 F.2d 246, 251 (6th CGr. 1992).

2 1d. at 251 (quoting Eddy v. Colonial Life Ins. Co., 919 F. 2d
747, 750 (D.C. Cr. 1990)). Although the statenent Drennan lifts
fromEddy appears to support Drennan’s proposition that an enpl oyer
must di scl ose potential plan changes that m ght affect the future
of a participant’s benefits, Eddy actually concerned an entirely
different set of circunstances. In that case the plaintiff, a
participant in his enployer’s group health insurance policy who
suffered fromAIDS, received notice that after a certain date his
group coverage would term nate. 919 F.2d at 748. The district
court concluded that when Eddy called the insurance conpany to
attenpt to prolong his health coverage, he asked whether it could
be “continued” rather than whether it could be “converted.” The
i nsurance representative told himit could not be continued. Id.
at 748- 49. The district court found that the insurance conpany
breached no duty to Eddy because it had truthfully informed him
that his coverage could not be continued. | d. at 749. The
circuit court reversed, finding that the i nsurance provider’s duty
enconpassed nore than sinply i nform ng Eddy that his coverage could
not be continued, but also explaining to himthat his group policy

could be converted into an individual one. 1d. at 750-52. Thus,
the case concerned an insurer’s responsibility to communicate fully
a beneficiary’ s rights under his current insurance coverage. It

did not speak to whether an enployer-adm nistrator has a duty to
fully disclose the status of its consideration of future plan
amendnent s.
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to disclose the fact that changes to a plan are under consi deration
“but not the details of the decision-naking process.””

Al t hough Drennan added to the holding of Berlin by insisting
upon an affirmative duty on the part of an enployer, WIson v.
Sout hwestern Bell Tel ephone Co., an Eighth Crcuit case rel eased
after Drennan, adhered to Berlin's nore restrictive definition of
an enployer’s duty to its enployees with respect to a potentia
pl an change. ™ The WIson panel explained that while “[p]lan
fiduciaries are not obligated under ERISAto provide information to
potential plan beneficiaries about possible future offerings,” if
a fiduciary does choose to “provide such information about the
future ... it has a duty not to nake m srepresentati ons about any
future offering.”” For instance, “[a] statenment to enpl oyees that
future i ncentive pr ogr ans are not pl anned can be a
m srepresentation if serious consideration has been given to
i npl ementing a future program”’®

Al t hough the Eighth Grcuit preferred to adhere to Berlin, the
Third Crcuit took its cues fromDrennan, hol ding that an enpl oyer
has both a negative duty to refrain from di ssem nating incorrect

information wth regard to potential pl ans under serious

* Bintz, supra note 9, at 995.
% 55 F.3d 399, 405 (8th G r. 1995).
s 1d. (citing Berlin, 858 F.2d at 1164) (enphasis added).
61 d.
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consideration, and an affirmative responsibility to disclose, upon
an enpl oyee’s request, the terns of such a plan if it is under
serious consideration.” That court further created a three-part
test for discerning whether a potential plan is under serious
consi deration.’ These devel opnents occurred in two decisions in
the same case, Fischer v. Philadelphia Electric Co." The
plaintiffs, past enployees of Philadelphia Electric, had retired
soon before the wutility had inplenented an early retirenent
incentive program?® Prior totheir retirenment, the plaintiffs had
i nqui red of the conpany whether it woul d be pursuing such a program
but benefits counselors had told themthat no new plan was bei ng
consi der ed. & They filed suit alleging that the utility had
breached its fiduciary obligation to reveal to themwhen asked t hat
it had been considering an early retirenent incentive program &
The district court granted sunmary judgnment in the utility’s

favor and the plaintiffs appealed.® The Third Crcuit issued its

" Fischer v. Phila. Elec. Co. (Fischer Il1), 96 F.3d 1533 (3d
Cr. 1996); Fischer v. Phila. Elec. Co. (Fischer I), 994 F.2d 130
(3d Cr. 1993).

® Fischer |1, 96 F.3d at 1539.

“Fischer 1, 96 F.3d 1533; Fischer |, 994 F.2d 130.

80 Fjischer |, 994 F.2d at 132.

8 1d.
8 1d.
8 1d.
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first decision, known as Fischer |, relying on Drennan for
gui dance. ® |t concluded that although an ERI SA fiduciary “is under
no obligation to offer precise predictions about future changes to
its pl an,” it “may not make affirmative mat eri al
m srepresentations” and nust “answer participants’ questions
forthrightly. "8 Perpetuating the internal contradiction first
established in Drennan, it added that this duty of disclosure does
not, however, “require the fiduciary to disclose its interna
deli berations nor interfere with the substantive aspects of the
[col l ective] bargaining process.”8

It al so expanded upon Drennan by defining the term“materi al

m srepresentation,” reasoning that “a m srepresentationis nmateri al

if there is a substantial Ilikelihood that it would mslead a
reasonabl e enpl oyee i n maki ng an adequat el y i nf or ned deci si on about
if and when to retire.”® |t continued:

Included within the overall materiality inquiry will be
an inquiry into the seriousness with which a particul ar
change to an enpl oyee pension plan i s bei ng consi dered at
the tine the msrepresentation is made. All el se equal,
the nore seriously a plan change i s bei ng consi dered, the
nmore likely a m srepresentation, e.g., that no change is
under consideration, wll pass the threshold of

8 1d. at 135.
8 | d.
8 |d. (internal quotation nmarks onitted).
87 1d.
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materiality. 8
The court remanded the case on the basis that fact questions
remained on the issue of how seriously the defendant was
considering the early retirenent programwhen the plaintiffs nade
t he vari ous inquiries t hat elicited t he al | eged
nm srepresentations.

In Fischer Il the Third Crcuit had a second chance to speak
on the serious consideration issue.® After the circuit court’s
remand in Fischer |, the district court had determ ned that the
defendants were |iable to those plaintiffs who had inquired about
the possibility of a new plan between the tinme the utility's

manager of conpensation and benefits started exploring the idea of

an early retirenent plan - the point at which “serious
consideration” began - and the date on which the plan was
announced. % The defendants appealed and the Third Crcuit

reversed, explaining that the district court had “m sunderstood t he
concept of ‘serious consideration.’"”9
It explained, “[i]n the current case, as in any case where the

m srepresentation in question is the statenent that no change in

8 | d.
8 d.
% 96 F.3d 1533 (3d Cir. 1996).
° 1d. at 1536- 38.
%2 1d. at 1536.
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benefits is under consideration, the only factor at issue is the
degree of seriousness with which the change was in fact being
consi der ed. This factor <controls the materiality test.”®
Supplying a belated justification for Fischer |I’'s use of Drennan’s
“serious consideration” standard, the Fischer Il panel opined:

The concept of “serious consideration” recognizes and
noderates the tension between an enployee’'s right to
informati on and an enployer’s need to operate on a day-
t o-day basis. Every busi ness nust devel op strategies,
gat her i nformati on, eval uate opti ons, and nake deci si ons.
Full disclosure of each step in this process is a
practical inpossibility. Mreover ... large corporations
regularly review their benefits packages as part of an
on-going process of cost-nonitoring and personnel

managenent . The various levels of nmanagenent are
constantly considering changes in corporate benefits
pl ans. A corporation could not function if ERI SA

requi red conpl ete disclosure of every facet of these on-
going activities. Consequently, our holding in Fischer
| requires disclosure only when a change in benefits
conmes under serious consideration.

Equal Iy i mportantly, serious consideration protects
enpl oyees. Every enployee has a need for nmaterial
informati on on which that enployee can rely in making
enpl oynent decisions. Too |lowa standard could result in
an aval anche of notices and disclosures. For enpl oyees
at a conpany ... which regularly reviews its benefits
pl ans, truly material information could easily be m ssed
if the flow of information was too great. The warning
that a change i n benefits was under serious consi deration
woul d becone neaningless if cried too often.®

Attenpting to transform the nebul ous concept of “serious
consideration” into a standard courts could actually apply, the

Fi scher [ 1 court created a three-factor t est: “Seri ous

% ]1d. at 1538.
% 1d. at 1539.
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consideration of a change in plan benefits exists when (1) a
specific proposal (2) 1is being discussed for purposes of
i npl ementation (3) by senior managenent with authority to i npl enent
the change.”® These criteria “interact and coalesce to form a
conposite picture of serious consideration.”?®

The court explained that the first factor “distinguishes
serious consideration from the antecedent steps of gathering
i nformati on, devel opi ng strategies, and anal yzi ng options.”® This
factor does not require, however, that the proposal describe the
plan inits final form® Rather, “a specific proposal can contain
several alternatives, and the plan as finally inplenented may
differ sonmewhat from the proposal,” as long as the proposal is
“sufficiently concrete to support consideration by senior
managenent for the purpose of inplenentation.”®

The second el enent , di scussi on for i npl enent ati on,
“di stingui shes serious consideration fromthe prelimnary steps of

gat hering data and fornul ating strategy,” and “protects the ability

of senior managenent to take a role in the early phases of the

% 1d.
% |]d.
° 1d. at 1539-40.
% ]1d. at 1540.
% 1d.
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process without automatically triggering a duty of disclosure.”1
The final criterion, consideration by senior nmanagenent wth
authority to inplenent the change, “ensures that the analysis of
serious consideration focuses on the proper actors within the
corporate hierarchy.” | n other words, until senior managenent
wth “authority to inplenent the proposed change” enters into the
pi cture, “the conpany has not yet seriously considered a change. ”1?

The Fischer Il court reasoned that this fornul ation

ensures that disclosures to enployees about potential

changes in benefits will be neaningful. Enployees wll

learn of potenti al changes when the conpany’s

del i berati ons have reached a |level where an enpl oyee

shoul d reasonably factor the potential change into an

enpl oynent deci sion. This guarantees that enpl oyees w ||

have the information they need, while avoiding a surfeit

of neani ngl ess di scl osures. Finally, as a matter of

policy, we note that inposing liability too quickly for

failure to disclose a potential early retirenent plan

could harm enployees by deterring [enployers] from

resorting to such pl ans. 1%

Only two nonths after the Third Crcuit rel eased Fischer 11
the Sixth Crcuit established its own standard for determ ning
serious consideration. |In Miuse v. International Business Machi nes

Corp., 1% that court reasoned that “[t]he exception of serious

100 | d
101 | d
102 | d

103 1d. at 1541.
1047103 F. 3d 490 (6th Cr. 1996).
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consideration does not apply wuntil a conpany focuses on a
particular plan for a particular purpose.”?% Despite Muise’s
om ssion of any nention of Fischer Il or the Third Crcuit’s three-
pronged test, in a |later case, MAuley v. International Business
Machi nes Corp., the Sixth Grcuit decided to nerge its “particul ar
plan for a particular purpose” standard with Fischer |I1’s three-
part serious consideration test. 1%

The Tenth and First Circuits |later incorporated Fischer 11
into their jurisprudence on an enployer’s fiduciary duties. In
Hockett v. Sun Co., the Tenth GCrcuit held that “material
m srepresentati ons about a future plan offering do not constitute
a breach of fiduciary duty unless the m srepresentations are nade

after the enployer has ‘seriously considered” the future

offering.... ‘Serious consideration’ marks the point ... at which

inposing fiduciary-related duties wll best serve the conpeting

congressi onal purposes. "% In its view, the Fischer |l test
105 |d

106 McAuley v. Int’l Bus. Mach. Corp., 165 F.3d 1038, 1043-45
(6th Cr. 1999) (“[Under Muse] [s]erious consideration does not
occur until a conpany focuses on a particular plan for a particul ar
purpose. The only further gui dance Mise provides is to say that it
is not serious consideration if an enployer has only studied
changes in plans to gain a general appreciation of its options...
[I]t is [also] useful to consider Fischer |1, which delineated a
relatively specific set of factors for determning serious
consideration.” (internal quotation marks and citations omtted)).

107 Hockett v. Sun Co., 109 F.3d 1515, 1522 (10th G r. 1997).
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“appropriately narrowed] the range of instances in which an
enpl oyer nust disclose, in response to enployees’ inquiries, its
tentative intentions regarding an ERI SA plan.”1% |t repeated the
concern that plagued the Fischer Il panel: “If any discussion by
managenent regardi ng possible change to an ERI SA plan triggered
di scl osure duties, the enployer could be burdened with providing a
constant, ever-changing streamof information to inquisitive plan
participants, "1 and woul d be forced to “inpair the achi evenent of
| egiti mate business goals by allow ng conpetitors to know that the
enpl oyer i s considering a |l abor reduction, a site-change, a nerger,
or sone other strategic nove.”10 It also noted that, were
fiduciaries required “to disclose such a business strategy, it
woul d necessarily fail. Enployees sinply would not |eave if they
were inforned that inproved benefits were planned if workforce
reductions were insufficient.”!

Simlarly, in Vartanian v. Mnsanto Co. (Vartanian Il), the
First CGrcuit used the Fischer Il test to define the extent of an

enpl oyer’s fiduciary duty to disclose prospective plan changes. 12

108 | d. at 1523.

109 1 d.

110 1d. (internal quotation marks omtted).

11 1d. (internal quotation marks and citation onitted).

112131 F.3d 264, 268 (1st Cir. 1997). Vartanian Il also
explained the evolution of case law on the issue of fiduciary

duties prior to announcenent of a new plan:
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It nodified the standard by requiring that the specific proposal
bei ng di scussed for purposes of inplenentation by seni or nanagenent
be applicable to “a person in the position of the plaintiff.”3
Despite its use of the serious consideration test Vartanian ||
expressed certain reservations about the standard, acknow edgi ng
that if confronted wwth a “positive m srepresentation” on the part
of an enpl oyer, the m srepresentation m ght be material “regardl ess
of whether future changes are under consideration at the tinme the
m sstatenment is nade. "

The Second Circuit was the first to break from the serious
consi deration pack with Ball one v. Eastman Kodak Co., hol di ng that
an enpl oyer could be liable for affirmatively m srepresenting the
availability of a prospective retirenment enhancenent program
regardl ess of whether the new plan was then wunder serious

consi derati on. %® In Ballone, the enployer-admnistrator had

Early decisions grappling with the enployer’s duties in
this context focused mainly on the extent of the cause of
action engender ed by an enpl oyer’ s mat eri al
m srepresentations regardi ng prospective changes in pl an
benefits. As a consensus on that issue devel oped,
attention began to shift to the question of when the
consideration of a change in benefits reached a point of
seriousness sufficient to trigger a fiduciary duty of
di scl osure.

ld. at 268-69 (citations omtted).
13 1d. at 272.
14 1d. at 269.
115109 F. 3d 117 (2d Cr. 1997).
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allegedly made affirmative assurances to its enployees that it
woul d not adopt an enhanced pension plan in the nonths foll ow ng
the plaintiffs’ retirenent.!® The district court granted summary
judgnent in Kodak’s favor, finding it irrelevant that Kodak had
allegedly prom sed the plaintiffs that it had rul ed out future pl an
changes because Kodak was not seriously considering such a plan
change at the tine it nade the assurance.!'” The Second Circuit
reversed, rejecting the Fischer 1l ~court’s conclusion that
m srepresentati ons about future benefits do not becone nmateri al
until the enpl oyer seriously considers benefits programchanges. 8
I nstead, the Ballone court reasoned that “[w] hether a plan i s under
serious consideration is but one factor in the materiality
inquiry,” and no bright-line rule existed “that serious
consideration of a future plan is a prerequisite to liability for
m sstatenents regarding the availability of future pension
benefits.”!® Rather, the court accepted “the sinple viewthat when
a plan adm ni strator speaks, it nust speak truthfully, regardl ess
of how seriously any changes are bei ng considered. "0

Applying its truthfulness standard to the facts at hand,

116 1 d. at 120.

1r ] d.

18 | d. at 122.

19 1d. at 123.

120 1d. (internal quotation marks omtted).
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Bal | one concl uded that “Kodak may not actively msinformits plan
beneficiaries about the availability of future retirenent benefits
to induce them to retire earlier than they otherw se would,
regardl ess of whether or not it is seriously considering future
pl an changes. Kodak has a duty to deal fairly and honestly with
its beneficiaries.”' 1t |ooked to securities |aw for guidance in
defini ng t he materiality st andard appl i cabl e to t hese
m srepresentations, finding that “an assurance about the future
that by necessary inplication msrepresents present facts is
clearly actionable,”'?? and such statenents “are material if they
woul d i nduce reasonabl e reliance.”'?

It expanded on this:

Determning the materiality of false assurances |ike
those here alleged is fact-specific and will turn on a
nunmber of factors, including[] how significantly the

statenent m srepresents the present status of internal
del i berati ons regarding future plan changes; the speci al
relationship of trust and confidence between the plan
fiduci ary and beneficiary; whet her the enpl oyee was awar e
of other information or statenents from the conpany
t endi ng to mnimze t he i nportance of t he
m srepresentation or should have been so aware, taking
into consideration the broad trust responsibilities owed
by the plan admnistrator to the enployee and the
enpl oyee’s reliance on the plan admnistrator for
truthful information; and the specificity of the
assur ance. Whereas nere mspredictions are not
actionabl e, fal se statenents about future benefits nay be
material if couched as a guarantee, especially where, as

121 1d. at 124.
122 | ¢.
123 | (.
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all eged here, the guarantee is supported by specific
statenents of fact. !

Al t hough acknowl edging that the extent to which a conpany is
considering a new plan at the tine it nekes the alleged
m srepresentation is relevant to its materiality, Ballone was
unwi lling to give the “special consideration” test talismanic
significance, fearful of providing an enpl oyer-adm ni strator “carte
bl anche to make statenents that the enployer knows to be fal se, or
that have no reasonable basis in fact, sinply because the
statenents concern the future. "%

Taking the lead from Ballone, the Ninth Crcuit, although
adopting the Fischer Il serious consideration test in the context
of defining an enployer’'s duty to affirmatively disclose in
response to an enployee’s inquiry whether it 1is seriously
considering a plan change, found that Ballone nore accurately
defines an enployer’s responsibility to not msrepresent future
pl an changes.?® |n Bins v. Exxon, the Ninth Circuit read Varity to
suggest that an enployer has a fiduciary duty to comrunicate
i nformati on about the future of plan benefits, and concl uded that
Fischer Il best acconplishes this goal while balancing the

enployer’s interest in not being overly burdened by the

124 1d. at 125 (citations onmtted).
125 1d. at 122, 126.

126 Bins v. Exxon Co. U.S. A, 220 F.3d 1042 (9th Cr. 2000) (en
banc) .
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responsibility to conmunicate constantly the progress of its
consideration of potential plans.'? |t enphasized, as did the
Fischer Il court, that the test “should not be applied so rigidly
as to distract attention fromthe core inquiry, which nust always
be whet her the enployer-fiduciary has violated its fiduciary duty
of loyalty to plan participants by failing to disclose nmateria
i nformation. "8

Then, in Wayne v. Pacific Bell, the Ninth Grcuit clarified
that the holding in Bins adopting the serious consideration test
applied only to clains that enployers breached their fiduciary
duties not to disclose their consideration of a plan change.!?® 1In
deciding a claim that an enployer affirmatively m srepresented
future plan benefits, the court found the Ballone rule nore
appropriate.®® Thus, the Ninth Crcuit has inplenented a two-
tiered approach to a conpany’s fiduciary duty of disclosure.

D.

This review of the evolution of the scope of an enployer’s
duties regarding future plan changes, including the creation and
proliferation of the “serious consideration” doctrine, suggests

t hat we need address several interrelated issues: First, should we

120 1d. at 1047-49.
128 1d. at 1049.
129 238 F.3d 1048, 1050-51, 1055 (9th G r. 2001).
130 1d. at 1055.
36



find that an enpl oyer who chooses to speak about prospective plan
changes has a fiduciary duty not to m srepresent those changes,
and, if so, at what point does that duty arise — at the tine the
enpl oyer “seriously considers” the change, or sone other tine
during the process. Second, should we al so pl ace upon t he enpl oyer
an affirmative obligation to disclose a future plan change, and, if
so, at what point.

Wth respect to an enpl oyer’s m srepresentati ons, we concl ude,
as have all of the circuits that have considered this issue, that
an enployer, if it chooses to communi cate about the future of a
participant’s plan benefits, has a fiduciary duty to refrain from
m srepresentations. The Suprene Court’s words in Varity instruct
t hat when an enpl oyer chooses, in its discretion, to comrunicate
about future plan benefits, it does so as an ERI SA fiduciary.® In
speaking it is exercising discretionary authority in admnistration
of the plan, a specifically enunerated fiduciary function under
ERI SA. *2  Thus, it has a duty to refrain from “knowi ngly and
significantly” deceiving a plan’s beneficiaries “in order to save
t he enpl oyer noney at the beneficiaries expense,” which would be
inconsistent with its fiduciary responsibility to act “solely in

the interest of the participants and beneficiaries.”?® This is

31 Varity Corp. v. Howe, 516 U.S. 489, 506 (1996).
132 See id. at 504-05.

133 1d. at 506 (internal quotation marks omtted).
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consistent with our defining of the scope of an enployer’s
fiduciary duties: In MCall we reasoned that “[p]roviding
information to beneficiaries about Ilikely future plan benefits
falls wthin ERISA s statutory definition of a fiduciary act. Wen
an ERISA plan admnistrator speaks in its fiduciary capacity
concerning a material aspect of the plan, it nust speak
truthfully.”13

Al t hough we join our sister circuits in recognizing this duty,
we cannot agree that m srepresentations are actionable only after
t he conpany has seriously considered the plan change. Varity does
not suggest that the obligation not to m srepresent materializes
near the end of a progression, but rather inplies that whenever an
enpl oyer exercises a fiduciary function, it nust speak truthfully.
Nor do we find a safe harbor for predictions of the future. Wen
an enpl oyer speaks to the future of a plan, enployees are justified
in concluding that it is backed by the authority of a plan
adm nistrator, and should therefore be entitled to trust in those
representations.

Accordingly, we reject the view that the duty to speak
truthfully only arises once the enployer begins seriously
considering a plan. W see no reasoned justification for draw ng

the line at that point in tine. W also decline to find, as did

134 McCall v. Burlington N./Santa Fe Co., 237 F.3d 506, 510
(5th Gir. 2000).
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the Fischer Il court, that a msrepresentation is only nateri al
and t herefore acti onabl e, once the conpany has seriously consi dered
the plan change. This view does not conport with the Suprene
Court’s dictates, in the related context of securities |aw *® that
materiality is a fact-specific inquiry not capable of easy |ine-
dr aw ng.

In Basic Inc. v. Levinson, the Court rejected a bright-Iline
approach to materiality simlar to the “serious consideration”
test. 13 Begi nning in Septenber 1976, Basic had engaged i n neeti ngs
w t h anot her conpany, Conbustion, regarding the possibility of a
ner ger. 37 During 1977 and 1978, Basic issued three public
statenents denying that it was engaged in nmerger negotiations. 138
In late 1978, Basic announced its approval of Conbustion’s tender
offer for all of its outstandi ng shares.

Plaintiffs, former Basic shareholders who sold their stock
after Basic's first public denial but before the nerger, argued

that the defendants had issued three false or msleading public

135 The Bal l one court |ooked to securities |aw for assistance
in defining the materiality inquiry in ERI SA breach of fiduciary
duty cases. Ballone v. Eastnman Kodak Co., 109 F.3d 117, 124 (2d
Cr. 1997).

136 485 U. S. 224 (1988).

137 1d. at 227.

138 |d

139 1d. at 228.
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statenments in violation of 8 10(b) of the Securities Act and Rul e
10b-5. 1% They averred that they were injured by selling Basic
shares at artificially depressed prices in a market affected by
their reliance upon the defendants’ m sl eadi ng statenents.

The district court granted summary judgnent for the
def endants, hol ding that any m srepresentations were i mmaterial as
a matter of law since any negotiations taking place when the
statenents were i ssued were not destined with reasonabl e certainty
to becone a nerger agreenent. 4 The Sixth Circuit reversed,
reasoning that while the defendants were under no general duty to
disclose their discussions with Conbustion, any statenent the
conpany voluntarily released could not be so inconplete as to
m sl ead. 43 It rejected the argunent that prelimnary nerger
di scussions were immterial as a matter of |aw, and held that once
a statenent is made denyi ng the existence of any di scussi ons, even
di scussions that m ght not have been material in the absence of the
deni al are material because they nmake the statenent nade untrue.#

The Suprene Court began its discussion of materiality by

reiterating its prior statenment that, under the securities |aws,

140 1 d.

141 d.

42 1d. at 228-29.
143 1d. at 229,

1441 d.
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“laln omtted fact is material if thereis a substantial |ikelihood
that a reasonabl e sharehol der woul d consider it inportant in” his
decision. |t recognized that “certain information concerning
corporate devel opnents could well be of dubious significance,” and
that too low of a standard mght “bring an overabundance of
information within its reach, and |ead managenent” to “bury the
shar ehol ders i n an aval anche of trivial information — a result that
is hardly conducive to i nfornmed deci sionmaking.” |t al so adm tted
t hat where the event is contingent or speculative in nature, it is
difficult to ascertain whether the reasonabl e investor would have
considered the information significant at the tine.%
Nevert hel ess, the Court shunned the idea that materiality was
anenable to an easy fornmula, and in doing so explicitly rejected
the standard for materiality created by the Third G rcuit, whichis
simlar in many respects to Fischer Il1’s definition of the “serious
consideration” rule. The Basic Court explained that under that
circuit’'s law at the tine, prelimnary nerger di scussions were per
se inmmterial “until ‘agreenent-in-principle’ as to the price and

structure of the transaction [were] reached.”!*® Consequently,

145 1d. at 231 (internal quotation marks omtted).
146 1d. (internal quotation marks omtted).

1“7 1d. at 232.

148 See id. at 232-33.

149 1d. at 233 (internal quotation marks omtted).
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“informati on concerni ng any negoti ations not yet at the agreenent-
i n-principle stage could be withheld or even m srepresented w t hout
a violation of Rule 10b-5. "1

The Court acknow edged that several reasonable rational es had
been offered in support of this test: It answered the concern that
an i nvestor not be overwhel ned by excessively detailed and trivi al
information, assisted in preserving the confidentiality of the
di scussions, and “provide[d] a wusable, bright-line rule for
det erm ni ng when di scl osure nust be nmade.”™ Courts adopting the
“serious consideration” test have used the sanme rationales,
explaining that it prevents the enpl oyer frombeing burdened “with
providing a constant, ever-changing stream of information to
inquisitive plan participants”;™? relieves “enployers [froni
reveal[ing] too soon their internal deliberations to inquiring
beneficiaries,” which “could seriously inpair the achievenent of
legitimate business goals”;® and provides a bright-line rule
allowing for easier resolution of cases upon sunmary judgnent,

unli ke the Second Circuit’s “fact-specific analysis,” which m ght

“result generally in trial litigation.”
150 | d
151 | d

152 Hockett v. Sun Co., 109 F.3d 1515, 1523 (10th Cir. 1997).
13 1d. (internal quotation marks omtted).

154 Martinez v. Schlunberger Ltd., 191 F. Supp. 2d 837, 851
(S.D. Tex. 2001).
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After listing these rationales, however, the Basic Court
concl uded that none of them “purports to explain why drawi ng the
line at agreenent-in-principle reflects the significance of the
i nformati on upon the investor’s decision.”? Taking each rational e
in turn, it observed that “[a]rgunents based on the prem se that
sone disclosure would be ‘premature’ in a sense are nore properly
consi dered under the rubric of an issuer’s duty to disclose,” not
materiality. Moreover, “[t]he ‘secrecy’ rationale is sinply
i napposite to the definition of materiality.”® |t added:

A bright-line rule indeed is easier to follow than a

standard that requires the exercise of judgnent in the

light of all the circunstances. But ease of application

al one is not an excuse for ignoring the purposes of the

Securities Acts and Congress’s policy decisions. Any

approach that designates a single fact or occurrence as

al ways determnative of an inherently fact-specific

finding such as nmateriality nust necessarily be

overincl usive or underincl usive. 1%

The Court reasoned that, in contrast to the Third Crcuit’s
t est, any determnation of materiality requires “delicate
assessnments of inferences” a reasonable sharehol der would draw

“froma given set of facts and the significance of those inferences

to him”®¥® |t explained that the Advisory Committee on Corporate

155 Basic, 485 U. S. at 234.

156 | d. at 235.

157 1 d.

158 | d. at 236.

19 1d. (internal quotation marks omtted).
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Di sclosure “cautioned the SEC against adm nistratively confining
materiality to arigid fornula” and added, “[c]ourts would do well
to heed this advice. "1

In conclusion, the Court stated that it could not find any
validjustification “for artificially excluding fromthe definition
of materiality information concerning nerger discussions, which
woul d ot herwi se be considered significant to the tradi ng decision
of a reasonabl e i nvestor, nerely because agreenent-in-principle ...
has not yet been reached.”! |t also rejected the Sixth Crcuit’s
approach, which provided that when a conpany denies engaging in
merger discussions, information concerning those discussions
becones material by virtue of the statenent denying their
exi stence. % |t found that this approach failed to recogni ze t hat
for liability to attach the statenents nust be msleading “as to a
material fact. It is not enough that a statenent is false or
i nconpl et e, if t he m srepresent ed fact IS ot herw se
insignificant.”?13

In contrast, it endorsed the Second Circuit’s approach to
materiality, which recognized that it was a fact-based i nquiry and

depended “upon a bal ancing of both the indicated probability that

160 1 d.
161 1 d.
162 1d. at 237.
163 1d. at 238.
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the event will occur and the antici pated magni tude of the event in
light of the totality of the conpany activity.”® At its core,
“materiality depends on the significance the reasonabl e investor
woul d place on the withheld or nisrepresented information.”?
Basi ¢ suggests that we are not to rely on a bright-line test
to determ ne whether a conpany’ s alleged m srepresentations are
material. W therefore reject the Fischer |l serious consideration
approach to materiality, and adopt a fact-specific approach akinto
that pronul gated by the Second Crcuit in Ballone and fol |l owed by
the Ninth Crcuit in Wayne. The overarching question in such an
analysis is whether there is a substantial |ikelihood that a
reasonabl e personinthe plaintiffs’ position would have consi dered
the i nformati on an enpl oyer-adm ni strator allegedly m srepresented
important in making a decision to retire. As the Second Circuit
found, this entails consideration of a variety of factors, such
“how significantly the statenent m srepresents the present status
of internal deliberations regarding future plan changes,” whether
t he enpl oyee knew or shoul d have been aware of “other information
or statenents fromthe conpany tending to mnim ze the inportance

of the msrepresentation,” and “the specificity of t he

184 1d. (internal quotation marks omtted).
165 1d. at 240.

166 See ABC Arbitrage Plaintiffs Goup v. Tchuruk, 291 F.3d
336, 359 (5th Cir. 2002).
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assurance. " 1¢7

Not wi t hst andi ng our rejection of serious consideration as a
bright-line rule, we recognize, as did the Third Crcuit in Fischer
|, that the nore seriously a plan is being considered, the nore
likely a representation about the plan is material. Qur
reservations with the serious consideration test do not lieinits
sol i d under pi nni ngs, whi ch acknowl edge the reality that busi nesses
need be allowed sone latitude in responding to enployee inquiries
about future plan changes since at sone |level the potential for
such changes is virtually always being discussed. We hold only
that the lack of serious consideration does not equate to a free
zone for |ying.

E

Taking up the second issue, whether an enployer has a
fiduciary duty to affirmatively disclose whether it is considering
anending its benefit plan, we conclude that no such duty exists.
Those circuits which have recogni zed the existence of such a duty
have not presented persuasive reasons, and i nstead we find that the
practicalities of the business world weigh against it. As one
coment ator has observed, inposing a fiduciary duty to disclose
contenpl ated pl an changes is “highly problematic” because, “unl ess

any such duty is strictly limted, the nornal decisionmaking

167 Bal | one v. Eastnman Kodak Co., 109 F.3d 117, 125 (2d Cir.
1997).
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processes of businesses will be disrupted and their ability to
achieve legitimate business goals wll be hanpered. "8 For
exanpl e, a conpany “that for conpetitive reasons finds it necessary
to reduce its workforce should not be prevented from pursuing a
busi ness plan under which an initial early retirement or severance
pay plan will be inproved if a sufficient nunber of enployees do
not elect toretire or term nate enpl oynent.”® However, if courts
were to i npose an affirmative duty on enployers to disclose such a
plan of action, “it would be inpossible to inplenent. Few
enpl oyees would elect retirenment or termnate enploynent after
being i nfornmed that inproved benefits woul d becone available if an
i nsufficient nunber of enployees elect to participate.”?1

Simlarly, the Second Grcuit, in concluding that an enpl oyer
has no fiduciary duty to voluntarily disclose its consideration of
a plan change, has reasoned that

[ulntil a plan is adopted, there is no plan, sinply the

possibility of one. I nsisting on voluntary disclosure
during the forrmulation of a plan and prior to its
adoption would ... increase the |ikelihood of confusion

on the part of beneficiaries and, at the sane tine,
unduly burden managenent, which would be faced wth
continuing uncertainty as to what to di scl ose and when to
disclose it. Moreover, any requirenent of pre-adoption
di scl osure could inpair the achievenent of legitimte
busi ness goal s. ..

Congress’s main purpose in inposing a disclosure
requi rement on ERISA fiduciaries was to ensure that

168 Bintz, supra 9, at 997.
169 | d
170 | d
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enpl oyees [woul d have] sufficient information and data to
enable them to know whether the plan was financially
sound and being adm nistered as intended. Permtting
plan fiduciaries to keep secret their pre-adoption
del i berati ons and di scussions in no way frustrates this
purpose. Rather, such a bright-line rule protects the
interests of beneficiaries, who wll receive information
at the earliest point at which their rights can possibly
be affected, as well as the interests of fiduciaries, who
wll berequiredto provide information only at the point
at which it becones conplete and accurate. !’

Moreover, this view finds support in the Varity Court’s
characterization of an enployer’s statenents about prospective
benefits as an “exercise of discretionary authority.” It is also
bol stered by the fact that ERI SA itself, which includes broad
di scl osure duties on the part of an enployer-admnistrator, omts
mention of any duty on the part of an enployer-admnistrator to
disclose that it is considering anendi ng the plan.

Final 'y, our concl usion squares wth the Court’s pronouncenent
that a conpany does not act in a fiduciary capacity by sinply

anending a plan.?t? In Lockheed Corp. v. Spink, the Court

71 Pocchia v. NYNEX Corp., 81 F.3d 275, 278-79 (2d Cr. 1996)
(internal quotation marks and citations omtted). Al t hough the
Pocchia court limted its holding to an enpl oyer’s duty to di sclose
its consideration of a plan change in the absence of an enpl oyee
inquiry, we believe its reasoning is equally applicable to the
circunstance in which an enployee asks about the status of a
conpany’s consi deration of a plan change.

172 See Lockheed Corp. v. Spink, 517 U S. 882, 890 (1996);
Curtiss-Wight Corp. v. Schoonejongen, 514 U. S. 73, 78 (1995); see
also McCall v. Burlington N./Santa Fe Co., 237 F.3d 506, 511 (5th
Cir. 2000) (citing Lockheed for the proposition that “[a]n enpl oyer
who adopts, anmends, or term nates an enpl oyee benefit plan is not
acting as a fiduciary”).
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expl ai ned:

Pl an sponsors who alter the terns of a plan do not fal
into the category of fiduciaries.... [E]nployers or other
pl an sponsors are generally free under ERISA, for any
reason at any time, to adopt, nodify, or termnate
wel fare plans. When enpl oyers undertake those actions,
they do not act as fiduciaries, but are anal ogous to the
settlors of a trust.

This rule is rooted in the text of ERSA s
definition of fiduciary.... [Only when fulfilling
certain defined functions, including the exercise of
di scretionary authority or control over plan nmanagenent
or adm nistration, does a person becone an [ERI SA]
fiduciary .... [B]lecause [the] defined functions [in the
definition of fiduciary] do not include plan design, an
enpl oyer may decide to anend an enpl oyee benefit plan
wi t hout being subject to fiduciary review 173

However, “[a] court that inposes an affirmative duty to disclose
proposed changes on enployers nmust maintain,” counter to this
precedent, “that the act of anmending a benefits planis a fiduciary
function. "1

W instead take the view that the proper course for an

enpl oyer to followis not to affect the enpl oyee’ s deci si on whet her

173 Spink, 517 U.S. at 890 (citations and internal quotation
marks omtted).

174 St over, supra note 8, at 731; see also id. (“Before a court
can i npose fiduciary duties on an enpl oyer, it nust ensure that the
enpl oyer is acting in a fiduciary capacity. ERI SA’s functi onal
definition of ‘fiduciary’ prevents a court from extending its
fiduciary duty to disclose to an enployer in the act of anendi ng
its benefit plan. Comrunicating to an enpl oyee about her benefits
plan is an act of plan adm nistration; therefore, fiduciary duties
attach when an adm ni strator speaks. Considering whether to anend
an enpl oyee benefits plan is not an act of plan adm ni stration, but
an act of plan design. Because ERISA s functional definition of a
fiduciary does not include designing a plan, fiduciary duties do
not attach to an enpl oyer when it acts in this capacity.” (internal
citations omtted)).
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to retire in any way — not by lying to them to induce themto
retire before inplenmentation of an enhanced early retirenent
program nor by being forced to tip off the enployees to its
busi ness strategies to aid them in taking best advantage of the
conpany’s future plans. This mddle road will allowthe conpany to
make its business decisions w thout hindrance while prohibiting it
fromtricking its enployees into retirenment by maki ng guarantees it
knows to be fal se.

W believe the two views we have pronulgated - that an
enpl oyer has no affirmative duty to disclose the status of its
internal deliberations on future plan changes even if it is
seriously considering such changes, but if it chooses in its
discretion to speak it nust do so truthfully — coalesce to forma
schene t hat acconpli shes Congress’s dual purposes in enacting ERI SA
of protecting enployees’ rights to their benefits and encouragi ng
enpl oyers to create benefit plans. As one comentator has
expl ai ned:

[A] limted duty can reasonably be i nposed on fiduciaries

torefrain frommaking, either in response to partici pant

inquiries or at fiduciaries own initiative, materia

m srepresentations .... Under such a standard, a

fiduciary would not be prohibited from declining to

coment on the prospect of future changes, or fromnmaki ng
generalized statenents to the effect that the plan
sponsor always retains the right to anend a plan. [In

this way,] businesses will not be unduly di scouraged from

adopting or anending early retirenent, severance or other

types of plans, and participants’ interests can be

adequately protected from material m srepresentations
that are intended to induce conduct that is contrary to
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their interests.!’™
L1,

The district court, not having the benefit of our guidance on
this issue, applied Fischer 11's fornulation of the serious
consi deration test. It determned that the sunmary | udgnent
evi dence, even when viewed in a light nost favorable to the
plaintiffs, revealed that executives at Schlunberger did not
seriously <consider the new plan at the tinme personnel
representatives informed the plaintiffs that they had not heard of
a new plan or that no newplan was in the works. On this basis the
district court granted summary judgnent in favor of Schl unberger as
to plaintiffs’ allegations that Schl unberger breached its duty to
affirmatively di scl ose the changes and its duty not to m srepresent
the possibility of future changes.

In contrast to the district court’s analysis, our approach
requires that we divide the plaintiffs’ allegations into two parts.
First, the plaintiffs allege that Schl unberger violated its duty to
disclose to the plaintiffs that it was considering an early
retirement offering. Because we find that no such duty exists, we
conclude that summary judgnent was appropriate as to these
al | egati ons.

The plaintiffs also contend that Schlunberger affirmatively

m srepresented that no new plan would be forthcomng, or that it

175 Bintz, supra note 9, at 998.
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did not know that a plan was being fornmul ated when in fact it was.
According to plaintiff Mrtinez’'s deposition testinony, sonetine
prior to the week of his retirenent Martinez visited the human
resources office at Schlunberger and inquired “about the
possibility of there being a [new voluntary early retirenent]
package.” The personnel enpl oyee replied that “he hadn’t heard of
anything comng dowmm.” Simlarly, plaintiff Ditta testified that
in April or May 1998, he asked his boss about the possibility of
such a package, and his boss stated that he had not heard of
anything, but Ditta shoul d ask personnel. Soon after, at a conpany

party, Ditta asked his section head if he had “heard of any

retirement package being offered.” The section head replied that
“he hadn’'t heard, let’s go talk to” a representative from
personnel . The personnel enployee also stated that “he had not

heard anything at this tine,” and added that *“Schlunberger was
doing too good right now and they would not be offering any
packages because they’d | ose t oo many good people.” In My or June
Ditta went to personnel and asked anot her enpl oyee about whet her
“she heard any kind of runor of a package being offered,” and she
replied that “[s]he had not heard of anything.” Along the sane
lines, nore than a nonth before Plaintiff Kirksey retired, he
i nqui red of the personnel office, “You are not giving out a package
once | |eave, are you?” and was told, “No, | ain’t heard anything
about a package.”

We concl ude that no genuine issue of material fact exists as
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to whether these statenents were material or m sleading. In
sinplest terns, the plaintiffs asked if Schlunberger planned to
roll out an enhanced benefits plan in the near future, and were
told that such a decision had not been made. Such statenments could
not have been material nor msleading until Schlunberger had
actual ly decided to inplenent such a plan.

Nor are we troubled by the statenent to Ditta that
“Schl unberger was doing too good right now and they would not be
of fering any packages because they’d |ose too nmany good people.”
Al t hough fal se statenents, including statenents about future plan
changes such as those found in Ballone, may constitute materia
m srepresentations even if no plan change is being seriously
considered at the tinme,'® we are satisfied that any reasonable
Iistener would understand the statenent to Ditta to have been no
nmore than the unsupported specul ation of a fell ow enpl oyee.

For these reasons, we AFFIRM the judgnent of the district
court. Schl unberger had no affirmative duty to comrunicate the
status of its internal deliberations regarding a possible plan
change, and in responding to the plaintiff’s inquiries it did not

materially m srepresent the possibility of a change.

176 1n this regard, we note with approval the Ninth Crcuit’s
statenent in Wayne that “[a] person actively msinforns by saying
that sonething is true when it is not true,” and also “by saying
that sonething is true when the person does not know whether it is
true or not.” Wayne v. Pac. Bell, 238 F.3d 1048, 1055 (9th Cir
2001) .
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