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District

In October 1999, a federal grand jury in the Southern

of Texas filed a 32-count indictnment charging Carrie

Ham lton, Richard Mles, Alice Mles, and Harold Mles wth

multiple crinmes related to fraud on the Medicare program A jury

acquitted Harold Mles, convicted Richard Mles of two nmail fraud

and convicted Alice Mles and Carrie Ham | ton of 28 and 29



counts, respectively.! The three remaining defendants appeal on a
variety of grounds, the nost significant of which challenge their
convictions for noney |laundering pronotion and illegal Medicare
ki ckbacks. W reverse the noney | aundering pronotion and ki ckback
counts. W also reverse the court’s sentencing finding that
Medicare is a “financial institution” within the neaning of
US S G 2B1.1(b)(12)(A). W otherwise affirmthe convictions and
remand for resentencing.
| . BACKGROUND

Affiliated Professional Honme Health (“APRO) was forned
in 1993 in Houston, Texas by Carrie Hamlton, Alice Mles, and
Richard Mles. Richard Mles, a vice-principal of a Houston-area
hi gh school, was married to Alice Mles, aregistered nurse, and is
the brother of both Hamlton, also a registered nurse, and Harold
Ml es, an APRO enpl oyee. When APRO obt ai ned certification fromthe
Texas Departnent of Health and a Medicare provider nunber, the
conpany began to treat Medicare-covered patients and obtain
rei mbursenment for in-honme visits to such patients.

Medi care requires hone health care providers to report

their expenses and nunber of patient visits. In turn, Medicare

! Richard Ml es was sentenced to 97 nonths inprisonnment, three years
of supervised release, 300 hours of community service, and a $200 speci al
assessnent. Alice Mles was sentenced to 168 nonths inprisonnment, three years

of supervised rel ease, and a $2,100 special assessnent. Carrie Ham |lton was
sentenced to 204 nonths inprisonment, three years of supervised release, and a
$2, 100 special assessnent. |In addition, all three defendants were jointly and

several ly ordered to nake restitution to the federal governnent in the anount of
$4, 292, 246. 72.



calculates a “per-visit” rate which it then uses to reinburse the
home heal th provider over the next year. At the end of each year,
providers are required to submt their actual expenses to Medicare

so that it can determ ne whether it has under- or overpaid the

provider for that year. The expenses reported by providers to
Medi care include the direct costs of patient care, including
salaries and enployee benefits as well as general operating
expenses such as office rent and equi pnent. Indirect costs may be

expensed to Medicare on a pro-rata basis according to the
proportion of Medicare patients served by the provider. Medicare
al so reinburses a wde variety of additional expenses incurred by
home health care providers such as mleage incurred in travel to
and from patient residences. The touchstone for reinbursenent is
that costs nust be reasonable, related to patient care, and
necessary for the provider’s business functions. See 42 U. S . C
§ 1395f(b); 42 U S.C. 8§ 1995x(vVv).

In an effort to pronote efficiency despite the cost-plus
nature of reinbursenent, Medicare contracts with internediary
agencies to audit providers’ cost reports. Further, because the
Medi care reinbursenent system offers the not-so-wily crimnal
numer ous avenues to defraud the federal governnent, internediary
agenci es closely nonitor provider reports for fraudulent activity.
APRO s relationship with Medicare was conducted through Pal netto
Gover nnment Benefits Association (“Pal nmetto”), a subsidiary of South

Carolina Blue Cross/Blue Shield.



In this case, the Governnent presented evidence that the
def endants, through APRO, submtted cost reports that grossly
inflated expenses for itens ranging from mleage to enployee
sal ari es. For exanple, Hamlton was reinbursed for a whopping
282,000 travel mles from 1994-1996, a period when she also
frequently visited Louisiana casinos. Alice MIles, another avid
ganbl er, was rei nbursed for 150,000 travel mles over three years,
whi | e her husband, whose prinmary job kept himoccupied for nost of
the work day, was reinbursed for 180,000 mles over four years.

APRO al so obt ai ned rei nbursenent for costs that included
personal expenses such as renovations to the Ham ltons’ hone,
renovations to the Mles parents’ residence, and various hone
appl i ances. Eventually, the anount of noney comng in to APRO for
fake charges becane so large that in order to sustain the clained
| evel of expenses over the next year —so that APRO woul d not have
to return overpaynents to the federal government — the APRO
principals began to use a variety of other nethods to bil k Medi care
out of taxpayer funds. These nethods included their witing |arge-
dol l ar checks to enployees for “expenses” or “back pay” and then
requi ring the enployees to cash the checks and hand the funds back
to the APRO princi pals. Appellants billed expenses to Medicare for
two or three times the actual cost incurred. At tinmes, they
engaged in nore intricate schenes involving the splitting of |arge
rei mbursenent checks into small er cashier’s checks which were then
deposited into the APRO principals’ bank accounts or used for
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personal expenses. On one occasion, Ham lton split an APRO check
into cash and three cashier’s checks at one bank. She deposited
two of the cashier’s checks into her own account at another bank
and used a portion of the funds to obtain a fourth cashier’s check
to purchase a new Ford Miustang convertible. The third cashier’s
check fromthe original bank was cashed at the Star Casino.
Beginning in My 1997, Palnetto, the Health Care
Financing Admnistration (“HCFA’) and the Texas Departnent of
Heal th systematically uncovered APRO s extensive effort to defraud
Medi care. That October, Medicare acted to stemthe fl ow of federa
funds to APRO by suspending its provider nunber. APRO filed a
federal lawsuit alleging racial bias on the part of HCFA and the
Texas Departnent of Health. The district court prelimnarily
enj oi ned Medicare to reinstate APRO s provider status pending the
litigation, but this court reversed the grant of relief. See

Affiliated Prof’l Hone Health Care Agency v. Shalala, 164 F. 3d 282

(5th Gr. 1998). In June 1998, federal agents executed a search
warrant at APRO s prem ses and seized various business records.
The investigation and raid eventually led to the 32-count
indictnment filed against the four defendants and the convictions
here at issue.

1. DI SCUSSI ON

A Money Laundering Pronotion Convictions



Carrie Ham | ton and Alice M|l es were convicted on Counts
8-13 of the indictnment, which charged themw th ai di ng and abetting
nmoney | aundering pronotion, a crinme perpetrated by anyone who
: knowi ng that the property involved in a financia
transaction represents the proceeds of sone form of

unl awful activity, conducts or attenpts to conduct such
a financial transaction which in fact involves the

proceeds of specified unlawful activity . . . with the
intent to pronote the carrying on of specified unlaw ul
activity.

18 U.S.C. 8§ 1956(a)(1)(A(l). This statute crimnalizes al

financial transactions that involve funds or property that are
derived fromspecifiedillegal activity, where the transactions are
intentionally ainmed at pronoting specified unlawful activity. The
counts at issue here involved specific paynents nmade by APRO for
office rent (Counts 8 and 12), payroll (Count 11), and payrol
taxes (Counts 9, 10 and 13). Both Hamlton and Alice Mles claim
that the evidence adduced at trial was insufficient to support
their convictions under this statute.
1. Standard of Revi ew

I n eval uati ng whet her the evidence produced at trial is
sufficient to support a jury conviction, this court exan nes
whet her a rational jury, viewing the evidence in the |ight nost
favorable to the prosecution, could have found the essential
el emrents of the offense to be satisfied beyond a reasonabl e doubt.

See United States v. Rivera, 295 F. 3d 461, 466 (5th Gr. 2002). 1In

review ng the evidence presented at trial, we draw all reasonable

inferences in favor of the jury's verdict. 1d. W do not eval uate
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whet her the jury's verdict was correct, but rather, whether the
jury’ s decision was rational. |d.
2. Di scussi on

To sustain a conviction under the noney |aundering
pronotion statute, the CGovernnent nust show that the defendant:
(1) conducted or attenpted to conduct a financial transaction,
(2) which the def endant then knew i nvol ved t he proceeds of unl awf ul
activity, (3) with the intent to pronote or further unlawf ul

activity. See United States v. Delgado, 256 F.3d 264, 275 (5th

Cir. 2001). Neither defendant argues on appeal that the financi al
transacti ons underlying Counts 8-13 were not in fact conducted, or
that the funds used in these transactions were not, at least in
part, the proceeds of unlawful activity. Rather, both defendants
contend that as the funds were used to pay APRO s “ordinary

busi ness expenses,” the transactions do not denonstrate an intent
to pronote or further the Medicare fraud taking place at APRO

I n exam ni ng the question of intent necessary for a noney
| aundering pronotion conviction, this court has held that the
Gover nnment nust present either direct proof of anintent to pronote
such illegal activity or proof that a given type of transaction, on

its face, indicates an intent to pronote such illegal activity.

See United States v. Brown, 186 F.3d 661, 670-71 (5th Gr. 1999).

Absent such proof, this court has held that a defendant may not be

convi cted where the “proceeds of sone relatively mnor fraudul ent

transactions” are used to pay the operating expenses of an



otherwi se legitimte business enterprise.” 1d. at 671. |n Brown,
this court reversed the noney | aundering pronotion convictions of
a defendant who deposited fraudulently obtained funds in the
operating account of a generally legitimte car deal ershi p and used
the funds to pay for a variety of legitinmate business expenses.?
The Brown court noted that a number of cases in this circuit have
cautioned against allow ng the “noney | aundering statute” to turn
into a “noney spending statute.” See id. at 670 (internal
quotation marks and citations omtted). As a result, the court
held that strict adherence to the specific intent requirenent
contained in the text of the noney | aundering pronotion statute is
i nportant to ensure that only “conduct that is really distinct from
t he underlying specified unlawful activity” is punished under this
provi si on. See id. Brown enphasized that w thout such close
scrutiny on the question of intent, the noney | aundering pronotion
statute woul d “sinply provide overzeal ous prosecutors with a neans
of inposing additional crimnal liability any tinme a defendant

makes beni gn expenditures with funds derived fromunl awful acts.”

2 The “above board” business expenses at issue in Brown were for

(1) parts, paints, and materials; (2) the floor plan, cars that had
been traded in, floor plan interest, and a charge back; (3) software
support and office supplies; (4) conversions; (5) used cars;
(6) disposal of waste oil and used oil filters; (7) t-shirts, caps,
cof fee mugs; (8) yearbook advertisenents; (9) a conputer system
| ease; (10) advertising representation; (11) Gaves's travel
expenses; (12) extended warranties on used autonobiles; (13) glass
repl acenent ; (14) autonobil e association nenbership fees;
(15) photocopier supplies; and (16) a health plan

Brown, 186 F.3d at 668 n.13.



See id. Such a result would be inconsistent with the overal
statutory schene created by Congress to address noney | aunderi ng.
See id. at 670-71 (discussing, e.d., a separate noney |aundering
statute, 18 U.S.C. § 1957(a), which sets a $10,000 m ninum on
prosecutions for the nere expenditure of wunlawfully obtained
funds).

On the other end of the factual spectrum however, are
cases where, “[w hen a business as a whole is illegitimte, even

i ndi vidual expenditures that are not intrinsically unlawful can

support a pronotion noney | aundering charge.” See United States v.

Peterson, 244 F.3d 385, 392 (5th Gr. 2001). In Peterson, this
court wupheld the noney |aundering pronotion conviction of a
def endant who used fraudul ently obtained funds to pay the general
operati ng expenses of a business whose only purpose was to engage
in fraudul ent transactions. Id. at 391-92. The Peterson court
di stingui shed the real estate sal es business in that case fromthe
car dealership in Brown because “all of the property owners who
paid fees to [the real estate conpany] were treated to

fraudul ent m srepresentations.” Id. at 391 (enphasis added).
| ndeed, in Peterson, fewer than one percent of the clients received
any value for their fees. This court characterized the real estate

business in Peterson as “a shamand . . . [a] fraudulent tele-

mar keting schene.” See id. at 388-90 (quoting United States V.

Reissig, 186 F.3d 617, 619 (5th Cr. 1999)) (internal quotation

mar ks omtted).



The question at issue here is whether a rational jury
could find that APRO as a whole, was an illegitinmate business,
such that otherw se normal and | egiti mate paynents for rent (Counts
8 and 12), payroll (Count 11), and payroll taxes (Counts 9, 10, and
13) m ght properly be understood as evincing Carrie Ham Iton’s and
Alice Mles's specific intent to pronote noney |aundering. This
case falls somewhere between Brown and Peterson in ternms of the
size and scope of the fraud in relation to APROs legitinmate
busi ness, but the particular paynents for which the Governnent
i ndi cted APRO were quintessentially normal business expenditures.

It appears fromthe trial record that APROdid not sinply
exist to bilk the federal governnent out of noney. APRO patients
actually received the hone health care services that Medicare
contracted with APROto provide. Even the Governnent’s indictnent
avers that the noney |aundering activities did not begin until
August 1995, nearly two years after APRO was approved by Medi care.
G ven that APRO was in business for four and a half years, from
Decenber 1993 t hrough June 1998, and that actual patients received
actual health care services, a rational jury could not find that
APRO was a wholly illegitinmate enterprise along the lines of the
real estate scamin Peterson.

At the sane tinme, however, it is inportant to note that
the scale and scope of the fraud taking place at APRO certainly
exceeded the “rel atively m nor fraudul ent transactions” at issue in

Brown. See Brown, 244 F.3d at 391. N nety-five percent of APRO s
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patients were Medi care beneficiaries, and an equi val ent anount of
its revenue during its entire existence derived fromthe Medicare
program The APRO def endants engaged in a wi de range of activities
that fraudulently overcharged Medicare and netted them a
substantial anmpbunt of illicit revenue. The appellants were held
jointly and severally liable for restitution of over $4 mllion in
overcharges to Medi care.

While this substantial |evel of fraud provided a good
reason for the Governnent’s aggressive prosecution of the APRO
principals, it does not suffice to prove their specific intent to
pronote the Medicare fraud by neans of rent, payroll and payrol
tax expenditures. Appellants’ prosecution for these paynents falls
far closer to the facts in Brown than to Peterson. In Brown, as in
this case, when a legitinmte business pays custonmary, reasonable
and | egal operating expenses, neither it nor its principals should
be subject to noney | aundering pronotion for those paynents. The
crinme of noney | aundering pronotion is ainmed not at nmai ntaining the
legitimate aspects of a business nor at proscribing al
expenditures of ill-gotten gains, but only at transactions which
funnel ill-gotten gains directly back into the crimnal venture.
To hol d ot herwi se woul d be to ignore Brown’s warning that the noney
| aundering statute is not a nere noney spendi ng statute.

This i s not to suggest that the governnent can never hol d
the principals of a legitimte business responsible for noney
| aundering pronotion. The correct distinction, for purposes of
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inferring specific intent, is between paynents that further or
pronote ill egal noney | aundering wthill-gotten gains and paynents
that represent customary costs of running a | egal business. See,

e.q., Brown, 186 F. 3d at 668 n. 12 (noting that the governnent could

have selected transactions such as the deposit of illegally
obtai ned funds into a business account as the basis for a noney
| aunderi ng pronotion charge rather than indicting appellant for the
beni gn expenditures at issue there).
For these reasons, we REVERSE the convictions of Carrie
Ham lton and Alice Mles on Counts 8-13 for noney |aundering
pronoti on.
B. Medi care Ki ckback Convictions
Carrie Hamlton and Alice Mles were also convicted on

Counts 21-31 of the indictnent, which charged them with paying
heal t hcare ki ckbacks in violation of 42 U.S.C. § 1302a-7b(b)(2)(A),
whi ch provi des that:

[ Whoever knowingly and willfully offers or pays any

remuneration (including any kickback, bribe or rebate)

directly or indirectly, overtly or covertly, in cash or

in kind to any person to induce such person . . . to

refer an individual to a person for the furnishing or

arranging for the furnishing of any itemor service for

whi ch paynent may be made in whole or in part under a

Federal health care program
This statute crimnalizes the paynent of any funds or benefits

designed to encourage an individual to refer another party to a

Medi care provider for services to be paid for by the Mdicare
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program The appel l ants contend that the evidence was i nsufficient
to support their convictions on these charges.

The governnent’s case rested on evidence that APRO paid
Johnni e and Melvin Jones, the owners of Prem er Public Relations
(“Premier”), todistribute information regardi ng APRO s hone health
services to doctors in the Houston area. The understandi ng between
APRO and Prem er provided that Prem er would deliver literature and
business cards to |local nedical offices. The Jones’s also
occasionally distributed plates of cookies to doctors’ offices.
When a physician determ ned that honme health care services were
needed for a patient, the physician’s office m ght contact Johnnie
Jones, who would then furnish APRO with the patient’s nane and
Medi care nunber for billing purposes. APRO paid Prem er $300 for
each Medicare patient who becane an APRO client as a result of
Premer’s efforts.

According to the Governnment, APRO s paynents to Prem er
constituted i nproper kickbacks under the Medi care ki ckback st at ute.
In order to obtain a conviction under this statute, the Governnent
must show that a defendant: (1) knowingly and willfully nade a
paynment or offer of paynent, (2) as an inducenent to the payee,
(3) torefer an individual, (4) to another for the furnishing of an
item or service that could be paid for by a federal health care
program See 18 U.S.C. 8§ 1320a-7b(b)(2)(A) (2003). APRO s
paynents to Prem er were based on the nunber of Medicare patients
that APRO secured from Premer’s activities. The only issue in

13



dispute is whether Premer’s activities constituted referrals
within the neaning of the statute.

The appel | ants assert that they cannot have violated this
stat ute because Prem er never actually referred anyone to APRO but
sinply engaged in advertising activities on behalf of APRO  The
statute, they contend, was designed to ensure that a doctor’s
i ndependent judgnent regarding patient care is not conprom sed by
prom ses of paynment from Medi care service providers. Premer did
not unduly influence the doctors’ decisions.?

Based on t he evi dence adduced at trial, we agree with the
appellants. In this case, Premer supplied pronotional materials
to Houston-area doctors describing APROs hone health -care
services. After a doctor had decided to send a patient to APRO
the doctor’s office contacted Premer, which then supplied the
necessary billing informati on to APRO and col | ect ed paynent. There

was no evidence that Prem er had any authority to act on behal f of

8 Appel lants also argue that their conduct might have violated a
conpani on provision of the Medicare kickback statute which prohibits paynments
that are intended to induce a party to “purchase, |ease, order, or arrange for
or recomend purchasing, | easing or ordering any good, facility, service or item
for which payment nay be nmade in whole or in part under a Federal health care
program” 42 U.S.C. § 1320a-7b(b)(2)(B) (2003). Under this line of reasoning,
APRO s paynents to Prem er m ght have been “recommendati ons” to doctors who then
“referred” patients to APRO  Thus, their paynents to third parties such as
Premi er may only be prosecuted under subsection (B), while paynments directly to
primary care provi ders must be prosecuted under subsection (A). Conpare United
States v. Polin, 194 F.3d 863, 865-67 (7th Cr. 1999) (subsections of the
Medi care ki ckback statute “do not distinguish between physicians and |ay-
persons,” but rather “refer tothe difference between the referral of individuals
(Subsection A) and the recomendation of specific services (Subsection
B)”).Regardl ess of any potential overlap in coverage by the two provisions,
however, we need not speculate on its extent in this opinion because APRO s
activities did not run afoul of the Subsection A crime with which they were
char ged.
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a physician in selecting the particular hone health care provider.
| ndeed, at |east one defense witness testified at trial that
Premer had no role in selecting the particular honme health care
provi der but that the decision was made by the doctor’s staff from
anong ten agencies, including APRO The paynents from APRO to
Prem er were not made to the rel evant deci sionmaker as an induce-
ment or ki ckback for sending patients to APRO

There are, however, certain situations where paynents to
non-doctors would fall within the scope of the statute. For
exanple, in Polin, a pacemaker nonitoring service nmade paynents to
a pacenaker sales representative based on the nunber of patients
that he signed up with the service. See id. at 864-65. The
sal esman’ s responsibilities included selling pacenmakers, attending
i npl ant procedures, and nmeking sure that patients were nonitored
follow ng inplantation. See id. In fulfilling this latter
responsibility, the salesman testified that when a physician
decided to use an outside service, the salesman would contact a
service provider and set up the nonitoring for the patient. See
id. at 865. That is, the salesman would make the decision as to
whi ch service provider to contact for the patient. The salesman in
Polin admtted that he could be overruled by a physician, but he
had never been overruled in the course of his fourteen-year career.
See id. Under our reading of the statute, because the salesman in
Polin was the rel evant deci si onnaker and his judgnent was shown to
have been inproperly influenced by the paynents he received from
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the nonitoring service, the Seventh Crcuit correctly upheld the
conviction of the individuals who paid the salesman in Polin
Polinis sinply different fromthis case.

Because APRO s paynents to Premer were not illegal
ki ckbacks under 18 U. S.C. § 1302a-7b(b)(2)(A), we reverse the
convictions of Carrie Hamlton and Alice Mles on Counts 21-31.

C Fi nancial Institution Fraud Enhancenent

During sentencing, the district court applied a two-Ievel
enhancenent under 2001 Sentencing CGuideline 2Bl1.1(b)(12)(A) to
Ham lton and Alice Mles. This enhancenent provides that where a
def endant derives “nore than $1, 000,000 in gross receipts fromone
or nore financial institutions as a result of the offense, increase
by 2 levels.” See U S.S.G 8§ 2Bl1.1(b)(12)(A) (2001). The district
court also applied a four-|evel enhancenent to Richard M| es under
2000 Sentencing Quideline 2F1.1(b)(8)(B).* All three defendants
contend that Medicare is not a financial institution within the
meani ng of these guidelines.

The Governnent concedes that under a recent decision of
this court, Medicare is not a “financial institution” within the

meani ng of the relevant guideline. See United States v. Soil eau,

4 The district court inproperly applied the four-level enhancenent
under the 2000 Sentencing Quidelines to Richard Mles. As Richard MI|es was
sent enced on Decenber 20, 2001, the applicabl e guidelines were those pronul gat ed
by the Sentencing Conmission as of Novenber 1, 2001. See 18 U S.C
8§ 3553(a)(4)(A). As aresult, if the enhancement were applicable, Richard Ml es
shoul d have been sent enced based on the sane two-1evel enhancenent that had been
applied to Alice Mles and Carrie Hamlton, who were sentenced three days
earlier. The court’s error is immterial, however.

16



309 F.3d 877, 881 (5th Gr. 2002). Wile Soileau dealt with the
2000 Sentencing CGuidelines, the relevant provision is in pertinent
part identical in the 2001 Cuidelines. We vacate the sentences
containing this incorrect enhancenent and remand for resentencing.
D. Sophi sticated Money Laundering Schenme Enhancenent

In sentencing Alice Mles and Carrie Hamlton, the
district court applied the sophisticated noney |[|aundering
enhancenment under Cuideline 8§ 2S1.1(b)(3), which provides, inter
alia, that if an “offense involved sophisticated |aundering” the
offense level may be increased by two |evels. See U S. S.G 8
251.1(b)(3) (2001). Both appellants challenge the application of
t hi s enhancenent.

W review the district court’s application of the
sentenci ng guidelines de novo and its findings of fact under the

clearly erroneous standard. See Davidson, 283 F.3d at 683. The

guideline is relatively newand this court has not yet examned its
application. However, this court has reviewed for clear error a
district court’s factual determ nati on whet her sophi sticated neans
were used in the conm ssion of an of fense under anot her sentenci ng

gui del i ne. See United States v. Powell, 124 F.3d 655, 666 (5th

Cr. 1997) (exam ning 1995 Sentencing Guideline § 2T1.1); United

States v. denents, 73 F.3d 1330, 1340 (5th GCr. 1996) (sane).

Clear error should be the standard in this case, too, because

“layering” of transactions, which the court found to exist, is

17



defined as a form of sophisticated noney |aundering by the
gui delines coomentary. See U S.S.G 8§ 2S.1.1, cmt. n.5(A) (2001).
The appellants’ presentence reports utilize Hamlton’s
transaction i nvol ving the $45, 000 check as one exanpl e of the basis
for the enhancenent. As discussed above, this transaction took
place in a series of steps: (1) on April 8, 1997, APRO issued a
check nmade payable to Hamilton for $45,000; (2) two days |later
Ham | ton took the APRO check and exchanged it for three cashier’s
checks and $6, 000 i n cash at | ndependence Bank; (3) that sanme day,
Ham | ton then deposited two of these checks in her account at Texas
Commerce Bank and took a fourth cashier’s check out from Texas
Comrerce Bank; (4) again, on the sane day, this fourth check was
used to purchase a brand-new Ford Mustang convertible; (5) and in
her fourth transaction of the day, Ham lton cashed the third
cashier’s check (from | ndependence Bank) at the Star Casino.

The comentary to 8 2S1.1 defines *“sophisticated

| aundering” in part as “conplex or intricate conduct . . . [which]
typically involves the use of . . . (iii) two or nore levels (i.e.

| ayering) of transacti ons, transportation, transfers or
transm ssions, involving crimnally derived funds that were

intended to appear legitimate.” See U S . S.G 8§ 2S1.1, cnt. n.5(A

(2001). The commentary binds this court unless it is plainly
erroneous or inconsistent wth the guidelines. US v. Uias-
Escobar, 281 F.3d 165, 167 (5th Cr. 2002). It is true that
Ham lton was not very successful in obscuring the source or
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destination of the illegally-obtained funds used in this series of
transactions. Neverthel ess, the conduct Ham I ton engaged i n, even

t hough inept, is paradigmatic “layering,” a blatant attenpt to hide
the fl ow of taxpayer noney to her private use. Wen an individual
attenpts to |launder noney through “two or nore |levels of

transactions,” the coomentary clearly subjects an individual to the
sophi sticated | aunderi ng enhancenent.

Alice MIles argues that her sentence cannot be enhanced
under this provision because only Hamlton engaged in the
under | yi ng conduct. However, as the Governnent notes, the jury
found Alice Mles guilty of participating in and aiding and
abetting a wide-ranging conspiracy with Hamlton to defraud the
federal governnent. One aspect of the schene was to hide the
source of illegally derived funds. Ham lton’s particul ar
transaction constituted nerely one incident in the jointly
undertaken activity, which was reasonably foreseeable to Alice.
G ven the panoply of evidence concerning both defendants’ efforts
toillegally obtain and conceal these funds, Alice M|l es’s sentence
was properly enhanced under this guideline.

E. Partial Jury Verdict Instruction

Appel  ant Ri chard Ham | ton rai ses one conviction-rel ated
i ssue that nerits discussion. He contends that the district court
erred by not giving an Allen charge the first tine the jury sent
a note to the judge. Because the court failed to give the Allen

charge on the first day of deliberations, Hamlton contends, a
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second Al l en charge, given after four days of deliberations, becane
coercive in nature.
Odinarily we review a district court’s decision to give

an Allen charge for an abuse of discretion. United States v.

Lindell, 881 F.2d 1313, 1320 (5th Gr. 1989) (standard of review
for an Allen charge is abuse of discretion). However, where a
defendant fails to object to the charge, the charge is reviewed for
plain error. 1d.

Ri chard M| es neither requested an Al len charge when the
jury sent its first note out nor objected to the district court’s
response tothe jury's first note. At |east one reason for Mles’s
failure to propose an Allen charge is that the jury's first note
di d not suggest that an Allen charge was necessary. The note read,
in part: “Your Honor, if we do not agree on a particular count
(ex: 8 guilty and 4 not guilty) does that becone a not guilty
verdict on that particular count?” The district court, after
conferring with the |lawers for both sides, responded, “If you do
not agree on a particular court, that does not becone a not guilty
verdi ct on that particular count. To return a verdict on any count
as to any defendant, whether your finding is guilty or not guilty,
you nust be unani nous.”

Only when the fourth note from the jury arrived,
indicating they were still deadl ocked, and the judge expressed his
intention to give an Allen charge, did Mles’s counsel vigorously
object that “the Allen charge is an invention of the devil and
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shoul d be consigned to hell.” Gven Mles’s counsel’s strong vi ews
on the inpropriety of the Allen charge and his resultant objection
to the charge, it is quite odd for Ml es to suggest on appeal that
the district court should have given the charge earlier, if at all.

Inlight of Mles's failure to request an Allen charge in
the first instance, conpared with his tinely objection to the
eventual Allen charge, whether the appropriate standard of review
is plain error or abuse of discretion could be disputed. At the
end of the day, however, we find no abuse of discretion and no
error, plain or otherwse, inthe district court’s decisionto give
the Allen charge following the jury's fourth note. There is no
basis for holding that the nodified Al len charge given by the
district court had any inproper coercive effect on the jury.
F. O her |ssues Raised by the Defendants

After a thorough review of the briefs and pertinent
portions of the record, we find no nerit in the various other
i ssues raised by the appellants.

[11. CONCLUSI ON

For the reasons discussed above, we reverse the
convictions of Carrie Hamlton and Alice Mles on Counts 8-13
(noney |l aundering pronotion) and 21-31 (Medicare kickbacks). 1In
addition, we vacate the sentences of all three appellants and
remand for resentencing on the ground that Medicare is not a

“financi al institution” wthin the neaning of USSG 8§
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2B1.1(b)(12)(A), in addition to resentenci ng based on the reversal
of the convictions noted above. On all other grounds, we affirm
the rulings of the district court, the jury verdict, and the ot her
bases for the sentences inposed by the district court.

The judgnent of the district court is AFFIRMED in part,

REVERSED i n part, and VACATED and REMANDED for resentencing.
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