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AVERI CAN HOVE SHI ELD CORPORATI ON,
Def endant - Appel | ee

Appeal fromthe United States District Court
For the Northern District of Texas

Bef ore GARWOOD and Hl GG NBOTHAM Circuit Judges, and FELDMAN, *
District Judge.
FELDVAN, District Judge:

John and Dan Arnstrong sued Anerican Honme Shield Corporation
(AHS) for breach of contract in Texas state court. The |awsuit

was renoved to federal court,! and the Arnstrongs subsequently

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.

' AHS renoved this lawsuit on the basis of diversity

jurisdiction: the Arnstrongs are Texas residents; AHS is a Del aware
corporation with its principal place of business in Tennessee.
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anended their conplaint to include clains for fraud and negli gent
m srepresentation. The district court summarily di sm ssed each

of the Arnstrongs’ clains. W affirm

l.

AHS sel |l s and services hone warranty contracts throughout
Texas. |In 1995, AHS acquired Texas Hone Warranty Corporation
(THW from John and Dan Arnmstrong. AHS was particularly
interested in emulating THWs practice of entering fixed-rate
agreenents with its contractors,? and AHS hired John and Dan
Ar st r ong.

The Arnmstrongs’ enpl oynent agreenents included several
savi ngs prograns:?

Program one: the Arnmstrongs were to convert all AHS

pool /spa contractors in Texas to the THWfi xed-rate
met hodol ogy;

Program two: the Arnstrongs were to convert 5,000 AHS
contracts in the Dallas-Fort Wrth area to the THW
fi xed-rate net hodol ogy;

Program four: the Arnstrongs were to recommend the
i npl ementation of contract coverages, limtations, and
excl usi ons whi ch AHS had not previously adopted; and

2 Home warranty firms in Texas generally paid their

contractors on a per-claim basis. Under the fixed-rate
met hodol ogy, however, contractors agree to manage all repairs for
a particular honeowner for a flat fee regardl ess of the nunber of
service calls required.

® These prograns are outlined in Paragraph 8 of the

agreenents’ Incentive Plans. Cost savings program three is not
rel evant to our review.



Program five: the Arnstrongs were to devel op and
i npl ement a program for checking heating and air
conditioning systens at the tinme the honmeowner
purchased the warranty contract.

AHS agreed to pay the Arnstrongs a portion of the cost savings
acconpl i shed under each program

The Arnstrongs conplained that they were not sufficiently
conpensated under the terns of the savings prograns, and sued AHS

for breach of contract, negligent m srepresentation and fraud.*

Revi ew of a grant of summary judgnent is de novo. See Young

v. Equifax Credit Info. Servs. Inc., 294 F.3d 631, 635 (5th Gr.

2002). Summary judgnent is proper if “the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
together with any affidavits filed in support of the notion, show
that there is no genuine issue of material fact and that the
moving party is entitled to judgnent as a matter of law.” 1d.
The noving party bears the burden of pointing to an absence of

evi dence to support the nonnoving party’s case, and summary
judgnent will be granted where the nonnovant is unable to point

to any evidence in the record that would sustain a finding in the

* The Arnstrongs allege that, during contract negotiations,

AHS m srepresented that: 1) it was | osing noney in the Dall as-Fort
Wrth market; 2) the Systens Check program was likely to expand,
and 3) the average contract cost in Texas was “based on current and
hi storical cost information.”



nonnmovant’s favor on any issue on which he bears the burden of

proof at trial. See Celotex Corp. v. Catrett, 477 U. S. 317, 322-

24 (1986). Moreover, all facts and inferences nust be viewed in

the light nost favorable to the nonnoving party. See Perez v.

United States, 312 F.3d 191, 194 (5th Cr. 2002).

A Breach of Contract

The appellants first contend that AHS breached the terns of
savi ngs prograns one and four. They assert that AHS failed to
sufficiently conpensate them for converting pool/spa contractor
fee arrangenents, and for recomendi ng that AHS charge its

custoners for freon recovery.

1) Savi ngs Program One: Converting Pool - Spa Contractor Fee
Arrangenent s

Savi ngs program one provides that the Arnstrongs are to be
paid 25% of all cost savings realized fromtheir conversion of
AHS s pool /spa contractors to the fixed-rate nethodol ogy.

Program one st at es:

For exanple, AHS will establish its average contract
cost for pool/spa option in Texas for 1995 (the “Base
Cost Per Option”). |If we assune the Base Cost Per

Option was $140 and the average Cost Per Option in
Texas in 1996 is $79, or a Cost Savings of $61 per
average Cost Per Option, AHS, at the begi nning of 1997,
woul d calculate its Cost Savings (total # of applicable
pool / spa options tinmes $61), subtract applicable
Deducti ons Agai nst Cost Savings, nultiply that anpunt
by 18.75% and pay Arnstrong the result. The renaining
6. 25% (excl udi ng deductions) would be set aside for
paynent at the end of year three.



Accordi ngly, cost savings realized under programone are a
function of the 1995 average cost for pool/spa contracts.

The appel |l ants contend that AHS breached the terns of the
savi ngs program because its cal culation of the 1995 “average
contract cost” reflected only those pool/spa contracts which the
Arnmstrongs | ater converted to the fixed-rate nethodol ogy. The
Arnmstrongs claimthat the 1995 “average contract cost” should
have been conpiled fromall of AHS s Texas pool/spa contracts.

Al t hough the parties intended to convert pool/spa contracts
t hroughout the entire state, contracts were actually converted
only in Dallas-Fort Wirth, Austin, and San Antonio. The 1995
average costs for contracts in non-urban areas are greater than
in urban areas.® Thus, a bonus schene based upon the difference
bet ween the average costs for post-conversion urban contracts,
and pre-conversion statew de contracts, would effectively
conpensate the Arnstrongs for cost savings not actually realized.

The | anguage of the Arnstrongs’ enploynent agreenents
clearly states that bonuses are to be derived from actual cost

savings.® The Arnstrongs’ interpretation, which conpensates them

®> The 1995 average contract cost in Dallas-Fort Wrth was
$106. 03; Austin, $94.35; and San Antonio, $108.03. The average
contract cost state-wi de was $124. 44,

® Paragraph 1, entitled “Basis Understanding,” states that
“AHS wi I | share certain cost savings with Arnstrong.” Paragraph 3
explains, “AHS shall pay Arnstrong his share of the cost savings
generated fromeach Cost Savi ngs Program” Paragraph 8(d) requires
AHS to pay the Arnstrongs a percentage of cost savings on “the
appl i cabl e converted contracts.”
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for cost savings not actually realized, is obviously contrary to
the spirit and intent of the savings prograns. W agree with the
district court that programone “permtted AHS to pay Plaintiffs
based only on the cost savings generated in the areas where the

pool / spa program had been i npl enented.”

2) Savi ngs Program Four: Recomendi ng that AHS Charge
Custonmers for Freon Recovery

Savi ngs program four rewards the Arnstrongs for proposing
cost saving “contract coverages, limtations, and exclusions
whi ch AHS has not previously adopted.” The Arnstrongs contend
that AHS breached the terns of program four when it refused to
conpensate them for the cost savings generated by their proposal
that AHS charge custoners for freon recovery.

AHS s honme warranty contracts did not provide coverage for
the costs related to freon recovery. The Arnstrongs proposed
that cost savings would be realized by a stricter enforcenent of
the freon exclusionary clause. Because the Arnstrongs nerely
suggested that AHS enforce an existent contractual provision, the
appel l ants did not propose a contractual change “which AHS has
not previously adopted.” Thus, AHS s refusal to conpensate the
Arnmstrongs for the resultant cost savings was not a breach of the

enpl oynent agreenent .

B. Negl i gent M srepresentation

The appel |l ants next urge that AHS negligently m srepresented
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itself throughout contract negotiations. |In particular, the
Arnmstrongs assert that AHS misstated that it was unprofitable in
the Dallas-Fort Wrth market, and that the average contract cost
in Texas was based on “historical and current cost data.”

The district court held that both of the Arnstrongs’
negligent m srepresentation clainms were tinme-barred by the Texas
two-year statute of limtations. See Tex. Cv. Prac. & Rem Code
Ann. 8§ 16.003(a) (Vernon 2002). The Arnstrongs do not contend
that they filed their lawsuit within two years of being injured;
rather they assert that the Texas statute of limtations was
tolled by the discovery rule.

It is unclear whether the discovery rule tolls the Texas
statute of limtations for negligent m srepresentation clains.

See Kansa Reins. Co. v. Congressional Mrtgage Corp., 20 F.3d

1362, 1372 (5th Gr. 1994) (“We simlarly decline to apply the
di scovery rule to a negligent msrepresentation claim finding
that the Texas courts classify such a cause of action as a
negligent tort rather than a fraud action.”). But see

Mat t hi essen v. Schaefer, 27 S.W3d 25, 31 (Tex. App.--San Antonio

2000, pet. denied) (“[T]he discovery rule applies to [a] claimof

negligent m srepresentation.”); Hendricks v. Thornton, 973 S. W 2d

348, 365 (Tex. App.--Beaunont 1998, pet. denied). W need not
address this issue of |aw, however, unless the Arnstrongs’

negligent m srepresentation clains are of the type protected by



t he di scovery rule.
The di scovery rule only reaches a claimif the injury is
i nherently undi scoverable, and the evidence of the injury is

objectively verifiable. See Velsicol Chemcal Corp. v. Wnograd,

956 S.W2d 529, 531 (Tex. 1997). An injury is inherently
undi scoverable if it is of a type not generally discoverabl e by

the exercise of reasonable diligence. See HECI Exploration Co.

v. Neel, 982 S.W2d 881, 886 (Tex. 1998) (the applicability of
the discovery rule is determ ned categorically by exam ning the
nature of the particular injury alleged).

We find that the profitability of a corporate division, and
the source of information which underlies a cost quotation, are
precisely the types of information that a seller involved in a
substanti al business transaction would seek to di scover and coul d

di scover through the exercise of reasonable diligence. See

Martinez Tapia v. Chase Manhattan Bank, N. A , 149 F.3d 404, 409

(5th Gr. 1998) (“The investor who seeks to blanme his investnent

| oss on fraud or m srepresentation nust hinself exercise due
diligence to learn the nature of his investnent and associ ated
risks.”). O added significance, the Arnstrongs even seemto
have been aware of their injury. For instance, in a Decenber
1995 deposition, the appellants acknow edged that they m ght have
been defrauded by AHS.

Thus, assum ng that the discovery rule applies to clains for



negli gent m srepresentation, the Arnstrongs woul d nonet hel ess not
benefit fromits application because their injuries were not

i nherently undi scoverable. W therefore affirmthe finding of
the district court that appellants’ clains are tine-barred under

the Texas statute of limtations.

C. Fraud

The appel |l ants next urge that AHS intentionally
m srepresented itself during contract negotiations. They contend
that AHS fraudulently stated that it was expanding its Systens
Checks program and that the average contract cost in Texas was
based on “historical and current cost data.”

Under Texas law, fraud requires “a material representation,
whi ch was fal se, and which was either known to be fal se when nade
or was asserted w thout know edge of its truth, which was
intended to be acted upon, which was relied upon, and which

caused injury.” Fornosa Plastics Corp. USA v. Presidio Engineers

and Contractors, Inc., 960 S.W2d 41, 47 (Tex. 1998). AHS

mai ntai ns that the enpl oynent agreenents’ nerger clauses preclude
the Arnmstrongs fromestablishing the “reliance” elenment of fraud
cl ai ns.

Texas courts hold that “a nerger clause can be avoi ded based

on fraud in the inducenent and that the parol evidence rule does

not bar proof of such fraud.” Schlunberger Technol ogy Corp. v.

Swanson, 959 S.W2d 171, 179 (Tex. 1997) (citing Dallas Farm




Machinery Co. v. Reaves, 307 S.W2d 233 (1957)). This general

principle, however, does not wholly preclude parties from

bargai ning for, and executing, a release barring future fraud
clains. For instance, a fraud claimcan be negated where a
merger clause evinces a party’s clear and unequi vocal expression
of intent to disclaimreliance on specific representations. See

Schl unberger, 959 S.W2d at 179. Moreover, courts utilize parol

evi dence to evaluate whether a disclainmer of reliance is
enforceable. 1d. (“[T]he contract and the circunstances
surrounding its formation determ ne whether the disclai ner of
reliance is binding.”).

The Arnstrongs’ enpl oynent agreenents provide:

This Agreenent shall constitute the entire contract

between the parties and supercedes all existing

agreenents between them whether oral or witten, with

respect to the subject matter hereof.

This clause, while indicative of the parties’ intent to bar

| ater disputes related to underlying agreenents, notably fails to

mention or refer to prior representations. Cf. U S. Quest Ltd.

v. Kimmons, 228 F.3d 399 (5th Gr. 2000) (holding that nerger

cl ause superceding all prior “agreenents, conmunications, or
under st andi ngs” was a valid disclainmer of reliance upon
representations). W nonethel ess concl ude, upon review of the
entire enpl oynent agreenent, that the Arnstrongs’ nerger cl auses
wer e unequi vocal disclainers of reliance.

The | anguage and the intent of the enpl oynent agreenents

10



makes clear that the Arnmstrongs did not rely upon AHS s
representation that it was expanding its Systens Checks program
For exanpl e, savings programfive states that “AHS shall have the
sole right to determ ne whether to inplenent a systens check
program and to what extent.”

Mor eover, the agreenents denonstrate that the Arnstrongs did
not rely upon statenents that the average contract cost in Texas
was based on “historical and current cost data.” Paragraph 11 of
the I ncentive Plan dictates that “AHS nakes no representations,
warranties, and/or guarantees of the accuracy of the nunbers
and/ or assunptions, the savings to be realized and/or bonus to be
pai d under Cost Savings Progranms 1-6," and that all nunerical
i nformati on and assunptions were “estimated” and “provided for
i nformati on purposes only.”

Revi ew ng the enpl oynent agreenent in whole, we find the
mer ger clauses were clear and unequi vocal disclainers of
reliance. Thus, sunmary judgnent of the Arnstrongs’ fraud clains

was war r ant ed.

L1,
AHS did not breach the Arnstrongs’ enploynent agreenents.
W find that the “average contract cost,” as outlined in savings
programone, is a function of those contracts which the
Arnmstrongs |ater converted to the fixed-rate nethodol ogy. W

also find that the fourth savings program does not reward
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recommendations to enforce warranty provisions. Mreover, the
appel l ants’ negligent m srepresentation clains are tine-barred by
Texas’ statute of limtations, and their fraud clains are

precl uded by the agreenents’ nerger clauses. AFFI RVED.
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