IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10180

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
MARI SELA BEJAR SANCHEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

March 21, 2003

Before JOLLY, H G NBOTHAM and MAG LL," G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

A jury found Marisela Bejar Sanchez guilty of one count of
conspiracy to commt offenses against the United States in
violation of 18 U S.C. 8 371 and five counts of making and using
fal se statenents and docunents in a matter within the jurisdiction
of the Small Business Adm nistration, and aiding and abetting, in
violation of 18 U S.C. 8§ 1001-02. Sanchez urges here that the

district court deprived her of a fair trial by making comments and
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guestioning witnesses in a nmanner partial to the prosecution and
that the questions and coments had the cunmulative effect of
prejudicing the jury against her. W cannot agree, and affirm her
convi ction.

l.

Sanchez, her husband, WIlie Sanchez, and her father, Luis
Bejar, were partners in an auto repair business, known originally
as “Slick Rick’s Autonotive Repair” and later as “R A CE ,” Rick’'s
Aut onoti ve Car Experts. Rita Barton was an accountant hired by the
partners to provide bookkeeping services for the business and
prepare individual and partnership inconme tax returns for the
partners.

When, in June 1994, the partners’ autonotive repair business
fell into financial distress, Barton suggested to Sanchez that the
partners could apply for a federal ly guaranteed snmall busi ness | oan
to expand to i ncl ude vehicl e em ssions i nspections. Barton advised
Sanchez that the partnership would not qualify for the snall
busi ness loan if Sanchez and her husband were |isted on the |oan
application because Sanchez and her husband both had bad credit
hi stories; however, because Bejar had a good credit history, he
could qualify for the small business loan if he was |isted as the
sole proprietor of the autonotive repair business.

Sanchez all egedly spoke to Bejar about Barton’s suggestion,

and Bejar agreed to apply for a small business |loan as the sole



proprietor of the famly’'s autonotive repair business. On June 4,
1994, Sanchez caused an assuned nane certificate to be filed in
Dall as County, Texas, showing Bejar as the sole owner of an
autonotive repair business naned “R A CE.” On Decenber 30, 1994,
Bejar applied to the Money Store, a preferred | ender for the Smal
Busi ness Adm ni stration, for a federally guaranteed small busi ness
l oan in the amunt of $156,000. According to the application, the
| oan was supposed to be used for the acquisition or repair of
machi nery, or both, and other business expenses related to the
operation of the autonotive repair business. The application
i ndi cated that Bejar was the sol e owner of the business.

Bejar had good credit, but apparently Bejar did not have an
adequate i ncone history to qualify for the small business loan. To
overcone this problem in late 1994 Barton created fal se i ncone tax
returns for Bejar that exaggerated Bejar’s incone for 1991, 1992,
and 1993. Bejar signed these false returns, and Barton obtained
false IRS verifications for these returns froman I RS enpl oyee whom
Barton bri bed.

Wiile Barton was preparing Bejar’s small business | oan
application, Sanchez approached Robert Roy Cook, a sal esman for
Technical Service and Equipnent, Inc., an autonotive service
equi pnent conpany. Sanchez told Cook that she was interested in
expanding R A . C E. and buying autonotive service equi pnment. Cook

testified that Sanchez initially indicated that R A C. E. woul d use



the proceeds of its small business |oan to buy about $100, 000 of
equi pnent; however, Cook testified that Sanchez |l ater told hi mthat
R A C E would not buy that nmuch equi pnent because she wanted cash
back fromthe loan. The |oan required the borrower to provide a
cash infusion in the anmount of 25% of the face value of the |oan
and could only be used to purchase autonotive services equi pnent
and pay off other legitinmate business expenses. Therefore, Cook
prepared fal se business |l etters, sal es i nvoi ces and ot her docunents
showi ng paynents of approximately $39,000 from RACE to
Technical Service for various pieces of autonptive services
equi pnent . At sonme point during this sanme tine period, Sanchez
began working for Barton, assisting her accounting business.

The Money St ore di sbursed the $156, 000 | oan on March 15, 1995,
t hrough three escrow checks: (1) a check in the anbunt of $151, 500
payabl e to Technical Service; (2) a check in the anmount of $2,184
payable to the SBA to cover the SBA's fees; and (3) a check in the
amount of $2,316 payable to Bejar to cover m scell aneous cl osing
expenses. Cook deposited the $151, 500 check in Technical Service’s
bank account but pronmptly wote Sanchez two checks from that
account that covered nost of the proceeds of the small business
| oan: one check in the amount of $40, 000 was payable to “Race”, and
anot her check in the amunt of $76,500 was payable to Sanchez,
personal ly. Sanchez subsequently deposited the $40,000 “Race”

check in R A C. E 's bank account at Conpass Bank on March 20, 1995.



Sanchez cashed t he second check for $76,500 and used it to purchase
two cashier’s checks payable to herself in the anount of $45, 000
and $30,000. Sanchez ultimately deposited the $45,000 cashier’s
check inthe R A C E bank account at Conpass Bank and endorsed t he
$30, 000 check to Fairfield Investnents.

From March 15, 1995, until My 23, 1996, Sanchez made about
ten paynents on the small business | oan. I n August 1997, after
Sanchez stopped neki ng paynents on the small business | oan, Bejar
was forced to file for bankruptcy, listing the small business | oan
and several obligations related to R A C E. as his debts. The SBA
ultimately covered the outstandi ng bal ance of Bejar’s debt to The
Money Store.

On March 8, 2000, Sanchez, Bejar, and Cook were indicted on
one count of conspiracy to commt offenses against the United
States in violation of 18 U S.C. § 371 and on el even counts of
maki ng and using fal se statenents and docunents in a matter within
the jurisdiction of the SBA (and aiding and abetting the sane) in
violation of 18 U S.C. 8§ 1001-02.!' Barton, the accountant, was
al so charged with simlar crines in a separate indictnent. She
entered into a plea agreenent with the governnment and pled guilty

to two counts charging violations of 18 U S.C. 88 371 and 1001.

! The governnent ultimately disnissed the charges against
Bejar after it determned that Bejar had no interest in the |oan
and no know edge of the true nature of the fraudul ent | oan schene.

5



From July 10 through July 17, 2001, Sanchez was tried before
a jury in the United States District Court for the Northern
District of Texas. The jury convicted Sanchez on the conspiracy
count and on the five substantive counts related to the subm ssion
of Bejar’s false incone tax returns and Technical Service’'s false
i nvoi ces. It acquitted Sanchez on six substantive counts based
upon the subm ssion of false IRS tax verifications, fal se business
letters from Technical Service, and a false statenent from Pain
Webber. Sanchez tinely appeal ed.

.

Because Sanchez’ s counsel did not object to the questioning of
W t nesses by the judge, we reviewthe district court’s conduct only
for plain error.? Plain error is “clear” or “obvious” error that
affects “substantial rights” of the defendant and “seriously
affects the fairness, integrity, or public reputation of judicial
proceedi ngs. "3

As we explained in Saenz, a trial judge has w de discretion
over the “tone and tenpo” of a trial and may elicit further
information froma wtness if he believes it would benefit the
jury.* Federal Rule of Evidence 614(b) permits the trial judge to

“Iinterrogate wtnesses, whether called by [hinself] or by a

2 United States v. Saenz, 134 F.3d 697, 701 (5th Gr. 1998).
31d. (internal quotations and citations onitted).

4 1d.



party.”® In exercising this discretion, the trial court may
gquestion witnesses and elicit facts not yet adduced or clarify
t hose previously presented.® However, a judge's questions nust be
for the purpose of aiding the jury in understanding the testinony.’
Furthernore, the trial court's efforts to nove the trial along may
not conme at the cost of “strict inpartiality.”?

In reviewing a claimthat the trial court appeared partial,
this court nust reviewthe entire record and the “totality of the
circunstances” surrounding the judge’'s conduct to “determ ne
whet her the judge's behavior was so prejudicial that it denied the
defendant a fair, as opposed to a perfect, trial.”?® To rise to
the level of a constitutional error, the district judge's conduct,
viewed as a whole, nust anbunt to a “quantitatively and
qualitatively” substantial intervention that could have led the
jury to “a predisposition of guilt by inproperly confusing the

functions of judge and prosecutor.”?°

°® Fed. R Evid. 614(b).

6 Saenz, 134 F.3d at 701.

“1d. at 702.

8 1d.

°1d. (internal quotations and citations onitted).
10 1d. (internal quotations and citations omtted).
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L1,

Sanchez argues that, as in Saenz, the outcone of the tria
hinged on the jury's evaluation of the credibility of the
governnent’s key wi tnesses and that the court conmtted plain error
by maki ng comrents and asking questions that were partial to the
prosecution and prejudiced the jury agai nst Sanchez.

A

The first alleged error occurred during the testinony of Rita
Barton, the accountant who hel ped create and package the fraudul ent
| oan materials for submssion to the lender. The argunent is that
the district court inproperly rehabilitated Barton by its actions
on four occasions during Barton’s testinony. The first incident
occurred when the district court questioned the fairness of
i npeaching Barton with a statenent taken frominvestigative notes.
The second incident occurred when the district court interrupted
the defense’s cross-examnation to clarify that Barton had pled
guilty to charges related to one of the fraudulent |oans and
“accepted responsibility” for her actions. The third incident
involved the district court cutting short defense counsel’s
questioni ng about the nunber of false statenents Barton had nade
for which she had not been charged. The district court inforned
the jury that Barton was a “serial fraud liar,” that she had
“plenty of notive to want to pl ease the governnent,” and that “her

testi nony should be weighed by you with great caution and great



care.” The final incident concerned defense counsel’s attenpt to
i npeach Barton by noting that although she agreed to take a
pol ygraph as part of her pl ea agreenent, the governnent never asked
her to take one. The district court gave the jury an extensive
instruction that the results of polygraphs are inadm ssible and
“woul d be a big fat goose egg and woul dn’t have anything to do with
anything going on in these four walls.”

Whil e sone of the district court’s interventions during the
cross-exam nation of Barton may have been inadvi sabl e, they do not
rise to the level of plain error. The district court was
exercising its proper role of making evidentiary rulings and using
its discretion to prevent repetitive and cunul ative evidence.!
Viewed in context, these questions and comments do not denonstrate
partiality on the part of the district court. |In fact, the court
made several comments damaging to Barton’s credibility, including
calling her a “lying, thieving, prevaricating, false-statenent-
giving thief and con person” who “obviously has plenty of notive to
lie to get the governnent to maybe give ... her the benefit of a
| esser sentence.” The court did not substantially interfere with
the defense’s i npeachnent of Barton

B

11 See Morre v. United States, 598 F.2d 439, 442 (5th Cir.
1979) .



Next, Sanchez alleges that the district court interfered with
the cross-exam nation of Robert Cook, the enployee of Technica
Servi ce who produced false invoices and letters that were used in
the loan application. Sanchez alleges that the district court
inproperly rehabilitated Cook following the defense attorney’s
i npeachnent of Cook with inconsistent statenents.

She objects to the district court’s statenent that “best | can
tell, no one can lay a glove on you, you'reinthe clear, it’s over
for you.” In context, the court was trying to calm both the
wi tness and the |l awers, nothing nore.!?

As to the lecturing of defense counsel about proper
i npeachnent techni ques, the court was not plainly in error. The
trial judge instructed defense counsel not to inpeach the w tness
W th statenents that were not his, but were instead statenents from
the investigator’s interview notes. Even assuming the district
court msstated the rules of evidence, which is by no neans cl ear,
maki ng evidentiary rulings is entirely appropriate and the

instructions were invited by the defense counsel’s question to the

12 The comment by the court foll owed a heated exchange between
def ense and prosecution counsel and reads:

What di d everyone have for lunch? First of all, just —
chill out. And - and your [the wtness's] overall
deneanor, best | an tell, no one can lay a gl ove on you,
you're in the clear, it’s over for you. So everybody
needs to relax, listen to the question and answer the
guesti on.

10



court on how he was to proceed. The district court did not stray
fromneutrality or act inproperly.?®
C.

Sanchez’s third conplaint is that the district court
inproperly interfered with the inpeachnent of investigating agent
Jones. Defense counsel was inpeaching the witness by referencing
the witness’'s testinony before the grand jury. Thr oughout the
trial, defense counsel and the district court had nunerous
di scussions on the proper technique for inpeaching a witness with
a prior inconsistent statenent. In questioning agent Jones,
def ense counsel apparently attenpted to inpeach her by attacking
her character pursuant to Rule 608(b) by pointing out that she had
msled the grand jury. The district court interrupted, assum ng
t hat defense counsel was again using the grand jury testinony as an
i nconsi stent statenent, and instructed defense counsel that agent
Jones had not yet made a statenent that was inconsistent with her
grand jury testinony. Defense counsel noted his objection for the
record, and the district court overrul ed the objection stating that
it was “inproper inpeachnent.” Sanchez argues this exchange
created an appearance of bias.

While the district court’s ruling of “inproper inpeachnent”
was erroneous, it was based on defense counsel’s previous conduct

and failure to object properly. The district court thought this

B d.
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another attenpt to inpeach with an inconsistent statenent, and
defense counsel did not correct the court’s error. I nst ead,
def ense counsel invoked the rote, “goes to credibility,” rather
than urging that the effort was to show by specific acts that agent
Jones was untruthful. Gven the context and the previous
di scussions of inpeachnent wth inconsistent statenents, the
district court did not act inproperly.
D.

The final conplaint is that on several occasions the district
court questioned wtnesses and elicited responses that were harnful
to the defendant. W noted in Saenz that “[t]he nere fact that the
trial court itself, not the prosecution, elicited ... danaging
information contributed to the perception that the court was
hel pi ng t he governnment.”! Aware of this reality, these allegations
must be exam ned cl osely.

The first incident occurred during the defense’'s cross-
exam nation of Barton. The witness asked to clarify an answer, and
when defense counsel instructed her that the court would probably
prefer that they nove on, the court interrupted and allowed the
wtness to clarify her answer. The clarification inplicated the
def endant when the witness testified that Sanchez knew that Barton
had to “take care of business” at the I RS, although Sanchez di d not

know any details. The court then asked if this occurred while

4 United States v. Saenz, 134 F.3d 697, 707 (5th Cir. 1998).
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Sanchez was working for Barton, and i f Barton was “seei ng [ Sanchez]

on a daily basis,” to which Barton answered yes. This testinony
made it nore likely that Sanchez knew that Barton was falsifying
docunent s.

Defense counsel later tried to clarify that Sanchez was not
working for Barton at the tinme. |In response to an extended series
of questions onthis point, the district court stated, “All thisis
because | asked her if she was - if Marisela was working for her at
the tinme the docunents were sent in and she said yes?” The
argunent is that this comment suggested to the jury that defense
counsel’s questions were not inportant, mnimzing the inpact of
his attenpt to clarify when Sanchez was working for Barton.

The next incident occurred during the cross-exam nation of
agent Jones. Def ense counsel asked agent Jones a series of
guestions to determ ne who approached Cook about creating the fal se
i nvoi ces. The court interrupted and st at ed:

Look, l ook, life's too short for this. And | hesitate to

get involved here, but we’ve taken about ei ght questions

to get to the very first question you asked that she

didn’t understand, that she didn’t answer. He asked you

who dumm ed up — your under st andi ng, your belief fromsix

years of living with this, who dunm ed up the invoi ces.

That’ s what he asked you ei ght questions ago. And now

we’'re going through all this.

In response to this statenent the w tness responded, “Bob Cook
dumm ed themup at the direction of Marisela Sanchez.”

In fact, the question defense counsel had asked agent Jones

was who had approached Cook, not who dummed up the invoices

13



Wiile the district court slightly msstated the question, the
answer was responsive to defense counsel’s initial question. Wen
def ense counsel continued his questioning about who approached
Cook, the witness repeated that Sanchez had asked Cook for the
fal se i nvoi ces and Barton had asked for false letters in support of
the invoices. Defense counsel then attenpted to inpeach Jones by
pointing out that she had initially told prosecutors that Bejar,
Sanchez, and Barton had asked Cook for fal se docunents, rather than
just Barton and Sanchez.

The final incident occurred near the end of trial, during the
cross-exam nation of agent Jones, and was potentially the npst
damaging to the defense. Defense counsel was trying to establish
that Jones had testified to the grand jury that Bejar was invol ved
in the schene and that was the reason the grand jury had indicted
Bejar. The defense was enphasi zing that contrary to Jones’ s grand
jury testinony inplicating Bejar, Jones and the prosecution di d not
inplicate Bejar at trial. After both sides had finished
guestioning Jones, the follow ng exchange took pl ace.

THE COURT: Ckay. Let’'s talk about the grand jury
a mnute since there has been so nuch tal k about that and
what really is going on here.

Isn’t it true that you went to the grand jury before
your investigation is conplete in this series of cases?

THE WTNESS: Yes, sir

THE COURT: And there’s a real good reason for that,
isn't there?

14



THE WTNESS: Yes, sir.

THE COURT: Did you ever have any talk with the
gover nnent about the statute of limtations inthis case?

THE WTNESS: Yes, sir.

THE COURT: From March — the indictnment was
returned, | guess, on March 8 of 2000. Right?

THE W TNESS: Yes.

THE COURT: And the first funded | oan was this one,
March 157

THE W TNESS: March 15t h.

THE COURT: O ‘957

THE WTNESS: Yes, sir.

THE COURT: A week shy of five years. Correct?

THE WTNESS: Yes, sir.

THE COURT: And after —is it true that at the tine
you went to the grand jury, you did not — you had not
conpleted your investigation, and as an unfortunate
consequence of that, maybe sone peopl e got indicted that
shoul dn’t have been?

THE WTNESS: Yes, sir.

THE COURT: Chief anong them being Luis Bejar?

THE WTNESS: Yes, sir.

THE COURT: And the reason for that is you were j ust
goi ng off of docunents —

THE WTNESS: Yes, sir.

THE COURT: — rather than conpleting the
investigation and actually interviewing the people to
figure what was goi ng on.

THE WTNESS: Yes, sir. Tinme was running out.

[ Def ense Counsel]: Ask a couple foll ow up questions
to the Court’s questions?

15



THE COURT: Well, it’s the governnment’s turn.
Anyt hi ng el se?

[ Prosecutor]: Al right. Wth respect to the
statute of limtations — | don’t have any ot her questions
to ask.

THE COURT: When sonething is true, that’s probably
the best way to handle it.
[ Prosecutor]: Yeah, thank you.?

It is apparent from the court’s |eading questions that the
court believed that Bejar was indicted only as a result of the rush
to obtain indictnents before the statute of l[imtations ran out,
rather than because he was guilty. The court’s final statenent,
“When sonething is true, that’'s probably the best way to handle
it,” left no doubt that the court believed this is what happened,
rather than sinply putting it forward as one possi ble scenario of
events.

Sanchez argues that this evidence devastated the defense that
the governnent believed that Bejar was part of the schene and
indicted him and that Bejar changed his story to i nplicate Sanchez
in order to save hinself after he was indicted. Sanchez argues
that by providing the jury with an innocent explanation for why
Bejar was indicted and the charges |ater dropped, the judge’s
| eadi ng questioning and comments destroyed t he defense theory that

Bej ar changed his story to avoid puni shnent.

15 Enphasi s added.
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The court’s questions and comments <clearly helped the
prosecution. Wiile the court’s explanation was apparently true,
the fact that the court elicited the information potentially gave
the appearance that the court was partial to the prosecution,
particul arly because of the | eadi ng nature of the questions and the
court’s comrent that “[w hen sonething is true, that’' s probably the
best way to handle it.”

| V.

We nmust consider the totality of the court’s behavior in view
of the entire record to determne if there was a constitutiona
violation. ' \Wen viewed in totality, the court’s questioning of
W t nesses, conmments on the evidence, and evidentiary rulings do not
anobunt to a “quantitatively and qualitatively” substantia
intervention that could have led the jury to “a predi sposition of
guilt by inproperly confusing the functions of judge and
prosecutor.”! \While Sanchez’'s contentions have force and rest on
what is at best inadvisable interventions by the district court,
they are only a part of the court’s involvenent in the trial. A
trial is not a scripted stage performance but rather it is a
dynam ¢ and hi ghly charged process which nust be judged as a whol e

and not in chosen segnents. The nunber of tinmes the court was

6 See United States v. Saenz, 134 F.3d 697, 702 (5th Cr.
1998) .

7 1d. (internal quotations and citations omtted).
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required tointerveneinthe trial, eachinan entirely appropriate
manner, blunts the effect of the conpl ained-of incidents. When
viewed as a whole, and the conpelling case presented by the
prosecution, the district court’s conduct does not rise to the
| evel of plain error.

Sanchez argues that this case is indistinguishable fromSaenz,
where we found that the district court’s action had deprived the
defendant of a fair trial. W do not agree, as the sane “unusual
conbi nation of circunstances” is not present here.?8

In Saenz, the trial court interrogated both the defendant and
the governnent’s only cooperating witness extensively and elicited
testi nony t hat damaged t he def endant and bol stered t he governnent’s
wtness. W reversed, in part, because the outcone of the case
“hinged” on the jury's assessnent of the credibility of the
conpeting testinony of the defendant and the wtness for the
prosecuti on.

In contrast, Sanchez did not testify on her own behalf, as
Saenz did, and faced no inproper questioning fromthe judge.® It
is true that the credibility of Barton, Cook, and Jones was

i nportant, but the case did not “hinge” on the jury’ s assessnent of

8 1d. at 699.

19 Conpare United States v. Cantu, 167 F.3d 198, 203 (5th Cr
1999), with Saenz, 134 F.3d at 709 (noting that the court is
particularly sensitive to a trial judge's questioning of a
def endant) .
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the credibility of two conpeting witnesses, as it didin Saenz. 1In
fact, the governnent’s case against Sanchez featured multiple
W t nesses, including coconspirators and | aw enforcenent officials,
as wel |l as docunentary evi dence that showed t hat Sanchez personal |y
participated in the process of obtaining the small business |oan
and that Sanchez personally received the proceeds of the | oan from
Cook. 20

Finally, in this case, the district court’s comments and
guestions were not nearly as extensive or as i nherently prejudici al
as the trial court’s coments and questions in Saenz.? Wile the
coments concerning the indictnent of Bejar brought the judge cl ose
to the line, Sanchez overstates the inportance of Bejar’s
indictnment to the defendant’s case. As the defense noted in its
openi ng statenent, “Luis Bejar may or may not have known” that Rita
Barton fabricated the | oan docunents. Sanchez’'s defense did not
hinge on Bejar’s knowi ng involvenent in the crime, nor did the
testinony elicited fromJones rule out the possibility that Bejar
was |lying on the stand concerning his daughter’s invol venent.

V.
Sonme of the district court’s comments were unwi se, but after

a review of the entire record we cannot say that the incidents

20 See Cantu, 167 F.3d at 203 (distinguishing Saenz on sim | ar
grounds).

2L 1d. (distinguishing Saenz on simlar grounds); United States
v. Lankford, 196 F.3d 563, 572-73 (5th Gr. 1999) (sane).
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conpl ai ned of deprived Sanchez of her fundanental right to a fair
trial. Specifically, we are not persuaded that they seriously
affected the fairness, integrity, or public reputation of the

judicial proceeding. Therefore, we AFFIRM
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