IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60535

WORLDW DE LABOR SUPPORT OF M SSI SSI PPI, | NC.,
Pl ai ntiff-Counter Defendant-Appell ant,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

Novenber 15, 2002

Before KING Chief Judge, and H GE NBOTHAM and EM LIO M GARZA,
Circuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Wor| dwi de Labor Support of Mssissippi, Inc. appeals the
district court’s grant of summary judgnent to the governnent in the
amount of $2,019, 888. 77 for enpl oynent taxes, accrual s of interest,
and statutory additions. The district court held that the hourly
per diem travel expense reinbursenents made by Wrldwde to its
non-| ocal enployees were taxable wages. We vacate the summary
j udgnent and remand for further proceedings.

I
Wor | dwi de provi des tenporary skilled I abor to industrial and

commerci al businesses, including Caterpillar, Inc. Facing |abor



difficulties, Caterpillar from July 1994 through Decenber 1995
| eased workers from Wrl dw de

Many of the workers remained at the Caterpillar job site in
Aurora, Illinois seven days a week. In addition to an hourly wage,
Wor | dwi de pai d an addi ti onal anmount per hour to enpl oyees who |ived
nmore than 100 mles fromthe Caterpillar site as rei nbursenent for
| odgi ng, neal s, and i nci dental expenses. While non-Ilocal enpl oyees
received two fifty-cent increases in their hourly per diem after
each of their first two nonths on the job, |ocal enployees to whom
no per diemwas paid instead received fifty-cent raises in their
salaries. The per diempaid to non-|local enpl oyees was conputed on
both regul ar hours and overtinme hours. As a result, enployees who
were away fromhone for the sane anount of tinme received different
per di em paynents because sone worked nore hours than others. No
enpl oynent, unenpl oynent, or incone tax was paid on the anmounts of
t hese rei nbursenents.

The governnment audited the 1995 federal enpl oynent tax returns
of Worl dwi de, determ ning that Wrl dwi de was required to pay tax on
the anobunts of the per diem paynents and assessing additiona
enpl oynent taxes. Worldw de paid $4, 798. 21, the anpbunt assessed in
each quarter for one of its enployees and filed a claim for a
refund of the amobunts paid. The governnent denied the refund.

On March 2, 2000, Wrldw de filed a claimin federal district
court requesting a refund of the $4,798.21. The governnent
countercl ained for the unpai d bal ance of the assessnents as to al
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of the Wrldw de enployees who were paid travel expense
rei mbursenents in the four quarters of 1995. The district court
granted the governnent’s notion for summary judgnent and entered
final judgnment awarding the government $2,991,925.76. Worl dwi de
timely appeal ed.
I

The central question here is whether the nonies paid on a
hourly per diem basis by Wrldwi de to its non-local enployees as
rei mbursed travel expenses count as "wages" which are subject to
enpl oynent taxes. These paynents are not subject to enploynent
taxes if the paynents are made subject to an "accountable plan"
pursuant to 26 U S.C. 88 62(a)(2)(A and 62(c), as defined by
Treas. Reg. 8 1.62-2(c).! A plan is “accountable” when (1) it
covers only expenses with a business connection;? (2) all expenses
are substantiated to the enployer;® and (3) the enployee is
required to return to the enployer any anmount paid in excess of
subst anti at ed expenses.* |f a plan does not neet these criteria, it
is considered “nonaccountable” and is subject to w thhol di ng and

enpl oynent taxes.?®

! See Treas. Reg. 8 1.62-2(h)(1).

2 1d. at 1.62-2(d).

5 1d. at 1.62-2(e).

4 1d. at 1.62-2(f).

> 1d. 88 1.62-2(c)(3)(i) & 1.62-2(c)(5).
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The regul ati ons al so speci fy how per di emarrangenents such as
Worl dwi de’ s can neet these requirenents. A per diem all owance for
travel expenses can neet the business connection requirenent if it
is “conputed on a basis simlar to that used in conputing the
enpl oyee’ s wages or other conpensation (e.g. the nunber of hours
wor ked, mles travel ed, or pieces produced)” as |ong as “a per diem
al | ownance conputed on that basis was comonly used in the industry
in which the enployee is enpl oyed” on Decenber 12, 1989.°

The substantiation requi renent under the facts of this caseis
governed by rules pronulgated in Rev. Proc. 94-77, which allowthe
rei mbursenent of travel expenses under a per diemplan in |ieu of
the substantiati on of each expense as woul d ot herw se be required.
The rules provide that the anount of a per diem all owance deened
substanti ated for each cal endar day “is equal to the | esser of the
per diem allowance for such day or the anpunt conputed at the
Federal per diemrate for the locality of travel for such day.”’

Under Rev. Proc. 94-77, the returning anounts in excess of
expenses requirenent is satisfied under a per diem arrangenent as
| ong as enpl oyees are required to return all owances that “rel ate[]
to days of travel not substantiated . . . even though the

arrangenent does not require the enployee to return the portion of

6 1d. 8 1.62-2(d)(3)(ii) (enphasis added).
7 Rev. Proc. 94-77, 1994-2 C B. 825, § 4.01.
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such an allowance that . . . exceeds the anmount of the enpl oyee’s
expenses deened substantiated.”?®
1]

This court reviews a grant of sunmary judgnent de novo,
applying the sane standard as the district court.® The district
court granted the governnent’s notion for summary judgnment because
it concluded that the hourly per diem anounts paid by Wrldw de
were not made with the reasonabl e expectation that the enpl oyees
woul d actually incur travel expenses in the anobunts paid as an
hourly per diem Wrldw de argues that there is a genui ne i ssue of
material fact as to whether its plan was reasonably cal cul ated not
to exceed the anmount of expenses incurred by its enpl oyees. As the
gover nnent  argues, however, under Worldwi de's arrangenent,
enpl oyees who should have been expected to incur simlar trave
expenses received dramatically different reinbursenents because
they worked nore hours in the sane nunber of days. Enpl oyees,
particularly those who worked overtine, would inevitably receive
rei mbursenents in excess of their reasonably anticipated expenses
under Worl dw de’ s schene.

Wrldwide relies onthe Eleventh Circuit's decisionin Trucks,

Inc. v. United States.® |n Trucks, a trucking conpany reinbursed

8 |d. 8 7.02; see also id. § 2.07.

® Holtzclaw v. DSC Communications Corp., 255 F.3d 254, 257 (5th Gr.
2001) .

10 234 F.3d 1340 (11th Gir. 2000).
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truckers for expenses on a per diem rate based on the "load
revenue," which was calculated “primarily by the nunber of mles
driven, but is nodified to account for weather, unloading and
rel oading, and road conditions in the particular area.”! Because
the truck drivers were not required to turn in receipts and
recei ved the per diemeven if they slept in their trucks instead of
paying for |odging, reinbursenent anmpunts could greatly exceed
expenses.

In Trucks, as here, the appeal turned "on the question of
whet her Trucks, Inc. reasonably anticipated and cal cul ated the
drivers' expenses before rei nbursing them "' Reversing the district
court, the Eleventh Circuit concluded that “the focus of the
busi ness connection test s on the enployer's reasonable
expectations, not the drivers' actual expenditures. These questi ons
of reliability and state of mnd fall within the purview of the
jury.”® Applying that analysis to the trucking conpany at issue in
that case, the Trucks court held that “[t] he reasonabl eness of both
Trucks's cal cul ations and anticipations is a jury question and not
appropriate for summary judgnent because Trucks has produced sone

evidence that its plan net the RS requirenments at the tinme.”

1 1d. at 1340.
2 1d. at 1343.
3 |d. at 1343-44 (citation omtted).

¥ 1d. at 1344.



We find this reasoning persuasive. W conclude that whether
t he enpl oyer reasonably antici pated and cal culated its enpl oyees
travel expenses in the course of developing its reinbursenent
arrangenent is essentially one of state of mnd and that, so | ong
as the enpl oyer produces sunmary judgnent evidence that anmounts to
more than "'conclusory allegations, inprobable inferences, and

unsupported specul ati on, the i ssues of reasonabl eness and state
of m nd are proper questions for the jury and shoul d not be deci ded
on sunmmary j udgnent.

It is of no nonent that Trucks and the other cases cited by
the parties applying Treas. Reg. 8 1.62-2 all involve the
transportation industry, particularly truck drivers and nessengers
and couriers. Section 1.62-2 explicitly allows hourly per diem
pl ans to qualify, under certain circunstances, as accountabl e pl ans
wWthout limtation as to the industry involved, despite the
governnent's claim at oral argunent that section 1.62-2's
provisions are intended for application only to truck drivers,
pilots, and nessengers. Moreover, thereis no disputein this case
that it was the custom in Wrldwde's industry-the skilled

tenporary | abor industry—-on Decenber 12, 1989 to use hourly per

diemtravel reinbursenent arrangenents.

% Int’'l Shortstop, Inc. v. Rally’'s, Inc., 939 F.2d 1257, 1265 (5th Cr.
1991) (quoting Medi na-Minoz v. R J. Reynol ds Tobacco Co., 896 F.2d 5, 8 (1st Gr.
1990)).



Appl yi ng the reasoning of Trucks, we observe that Wrl dw de
produced considerable sunmary judgnent evidence of research it
undertook to determne its per diemrates. In particular, Wrldw de
provided testinony by its president in his deposition, which
descri bes the investigati on Wrl dwi de undertook before setting its
rates. W |leave to the jury the question of whether Wrldw de’s
rei mbursenents were reasonably cal cul ated not to exceed the anount
of the expenses incurred by its enpl oyees.

However, the governnent argues that, even if Wrldw de had t he
expectation that its paynents were calculated to neet and not
exceed expenses, this expectation was not reasonable as a nmatter of
law. This is essentially what the district court found, and is the
argunent urged by the dissent. It is the central issue in this
case. Wrldwi de attenpts to answer this argunent by pointing to a
conpilation of 1995 travel expense reinbursenent records in the
summary judgnent evidence denonstrating that only 7.3% of its
weekly rei nbursenents exceeded the federal weekly per diem rate
and, in the aggregate for the year, its 1995 hourly per diem
paynments only varied from the federal weekly per diem rate
aggregat ed over the sanme nunber of weeks by .76% 1

As the governnment and the di ssent point out, the problemwth
Worl dwi de’s argunent is that the federal weekly per diemrate is

not a reasonabl e gui de because Wrl dwi de's own research showed t hat

16 This $462 rate i s based on a seven-day week, so it corresponds to a $66
daily rate.



t he expenses its enpl oyees would |ikely incur for | odging and neal s
at local establishnments was significantly |less than that provided
for by the federal weekly per diem rate for the Ilocality.
Specifically, the governnent argues that the federal |odging per
diemfor the locality is $40 per day and the neal s and incidental
expenses per diemis $26 per day, but Wrldw de's research showed
(according to an information sheet it provided to new hires) that
its enpl oyees could find notel roons for $21.00 to $32. 50 per ni ght
with up to $26 per day for neals and inci dental expenses. As such,
the governnment argues that Wrldwide's plan fails to neet the
requi renents of section 1.62-2 based on Wrldw de's own research
We are not persuaded, however, that judgnent as a matter of
| aw was appropriate. A jury could find that Wrl dw de reasonably
anti ci pated each enpl oyee woul d general ly receive either $48, $52,
or $56 per day in travel reinbursenents for working an ei ght-hour
day.! This is only slightly nore than the $47 per day that
Worl dwi de's research showed that one of its enployees would be
required to spend if he stayed at the | east expensive hotel in a
doubl e- occupancy room is slightly |less than the $58.50 per day in
travel expenses Wrldw de's research showed its enpl oyee would
incur if he stayed at the nobst expensive hotel in a single-
occupancy room and is considerably |ess than the $66 per day the

federal governnent reinburses its enpl oyees working away fromhone

7 These rates are based upon an eight-hour day at a $6.00, $6.50, or
$7.00 hourly per diemrate.



in the sanme locality. Thus based on the summary judgnent evi dence
relied upon by the governnent, a jury could find that Wrldw de's
rei mbursenent paynents are reasonably cal cul ated not to exceed the
anount of its enployees’ anticipated expenses. Mor eover, the
extent to which Wirl dwi de's expectation was not reasonabl e because
Wor | dwi de knew or shoul d have known that sonme or even many of its
non-| ocal enpl oyees would work overtine is quintessentially a fact
i ssue as to reasonabl eness and state of mnd for the jury to decide
based on its assessnent of the wi tness testinony and evidence
presented to it.

The governnent and the dissent urge that a daily per diemplan
woul d better neet the requirenents of Treas. Reg. 8 1.62-2, as
woul d an hourly per diem plan which did not reinburse based on
overtinme hours worked. The question before us, however, is not what
pl an Worl dwi de m ght have used but the conformty of the plan it
did use. Any hourly per diem arrangenent will not bear a strict
logical relation to anticipated expenses that are incurred on a
daily and not hourly basis. Yet the governnent’s own regulations in
Treas. Reg. 8 1.62-2 and Rev. Proc. 94-77 explicitly allow for
hourly per diemarrangenents to qualify as accountabl e pl ans under
section 1.62-2.1 This argunent seens to whistle past the

governnent’s own regul ati ons.

8 See, e.g., Treas. Reg. 8 1.62-2(d)(3)(ii); see also Rev. Proc. 94-77,
1994-2 C. B. 825.
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The dissent disputes this point, arguing that flight
attendants and truck drivers incur expenses that are proportional
to the nunber of hours worked, but Wrldw de enpl oyees did not.
This is not the case. A flight attendant who works eight hours a
day pays the sane price for a hotel roomas a flight attendant who
works for ten hours. Insofar as sone expenses are incurred on a
dai | y—as opposed to hourly-basis, an hourly per diem arrangenent
w ll not perfectly correspond with these expenses. G ven that the
regulations permt hourly per diem arrangenents, the question
cannot be whether the per diem perfectly corresponds to the
expenses i ncurred but rather whether it is reasonably calculated to
rei mburse enployees for their expenses. W believe that there is
enough sunmmary judgnent evidence here to permt the jury to
determ ne that question.

The case relied upon by the governnent and the dissent, the
Ninth Crcuit's decision in Shotgun Delivery, Inc. v. United
St at es, ! can be distinguished fromthe case before us. | n Shotgun,
a nmessenger and courier service enpl oyed drivers who used their own
vehicles to make pick-ups and deliveries. Shotgun billed its
custoners based primarily on the mleage fromthe pick-up to the
delivery l|ocation, which did not necessarily reflect the actua

driving di stance because drivers often "doubl ed up," carrying nore

19 269 F.3d 969 (9th Gr. 2001).

11



than one custoner's package at a tine.?° Shotgun also charged
surcharges for waiting tinme, rush delivery, and excessive weight,
further weakeni ng any direct rel ationship between delivery charges
and mles driven in making the deliveries.?

Shotgun paid its drivers a conm ssion basis, anobunting to 40%
of the delivery charges for the jobs they conpl eted, but issued two
checks in order to avoid enpl oynent taxes:

The first check (the "wage check") conpensated the

drivers, at the m ni numwage, for the hours they worked.

Shotgun withheld the appropriate enploynent taxes from

t he wage checks. The second check (the "m | eage check")

was issued in an anount equal to 40% of the receivables

on that drivers' deliveries | ess the anount paid via the

wage check. In other words, the two checks together

al ways amounted to 40% of the delivery charges

attributable to that driver.??

Shot gun di d not deduct enpl oynent taxes fromthe m | eage checks or
pay enploynent taxes on these anobunts because it argued its
rei mbursenent arrangenent was an accountable plan under section
1.62-2.

The Ninth G rcuit distinguished Trucks, noting that "Trucks,
Inc. allotted a uniform 6% of revenues on each load to reinburse
driver expenses, whereas the percentage Shotgun paid as

rei mbursenment fluctuated, with its 40% conm ssion going first to

cover wages (paid at the mninmum allowed by law), and then to a

20 1d. at 970.
21 d,
2 |1d. at 971.
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variable remainder (i.e. as nmuch as possible) paid as
rei nbursenent."? The court concluded that "the evidence suggests
that the plan's primary purpose was to treat the |east anount
possi bl e of the drivers' 40% conm ssion as taxable wages."?

Li ke Trucks, the instant case i s di stinguishabl e from Shot gun.
Al t hough there were variations anong the per diemreinbursenents
recei ved by indi vidual Wrl dw de enpl oyees on any gi ven day of non-
| ocal work, particularly for those who worked overtine, Wrl dw de's
arrangenent did not admt of such a w de variance as Shotgun's
system plainly condoned. In Shotgun, there was evidence that
Shot gun' s arrangenent was desi gned primarily to hide taxabl e wages,
a central target of section 1.62-2. The governnent nmakes no
contention that Wrldw de's plan was designed primarily for tax
avoi dance.

|V

The governnent argues alternatively that a portion of the
paynments under Worldw de's arrangenent fails to neet the deened
substanti ated requirenents of Rev. Proc. 94-77 for another reason:
Because Worl dwi de conputed its per diem paynents on the basis of
hours worked, under section 4.02(5) of Rev. Proc. 94-77 the per
diemis treated as a "neals only" per diem allowance and can be

deened substantiated only up to the anmount of the Federal M & IE

2 ]d. at 972-73 (citation onmitted).
2 1d.
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rate, which was $26 per day during 1995 in Aurora, Illinois. Thus,
the governnent argues that, even if Wrldwde' s plan were to
survive the other tests, only $26 per day could be deened
substantiated in satisfaction of Treas. Reg. 8 1.62-2(e) for which
Wor | dwi de woul d not owe enpl oynent taxes. Worldw de responds that
the governnent m sreads section 4.02 of Rev. Proc. 94-77 because
reading it to require all hourly per diem arrangenents to be
limted to "neals only" would render the i ndustry custom exception
in section 3.03(2) of Rev. Proc. 94-77 for hourly per diem plans
void. W agree wth the governnent.

First, the governnment does not contend that Wrldw de's
arrangenent did not qualify as an accountable plan sinply because
sone of the enployees' reinbursenents exceeded those avail able
under the federal rate. Nor could it make such a claimgiven the
express provisions of Treas. Reg. § 1.62-2.2° Wrldwide will owe
enpl oynent taxes on those anpunts which exceed the federal rate,
but this will not undermne a finding in favor of Wirldw de as to
the entire arrangenent's eligibility as an accountabl e pl an. ?¢

Second, as a matter of a plain reading of Rev. Proc. 94-77,
the governnent has the better of this argunent. Treas. Reg. 8

1.62-2(c) requires that the Dbusiness connection test,?

% See Treas. Reg. 88 1.62-2(c)(1), 1.62-2(d)(2), 1.62-2(i).

% See id. § 1.62-2(h)(2)(i)(B); Rev. Proc. 94-77, 1994-2 C.B. 825, §
8. 01.

27 Treas. Reg. 8§ 1.62-2(d).
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substantiation requirenent,? and return of anobunts in excess of
expense requirenent? be net for a plan to qualify under § 162. 2.
An hourly per diem plan can satisfy the business connection test
"only if, on Decenber 12, 1989, ... a per diem all owance conputed
on that basis was commonly used in the industry in which the
enpl oyee i s enpl oyed. "3 The Conmi ssi oner has authority to prescribe
rules to determ ne to what extent an hourly per diemplan satisfies
t he substantiation and return of excess requirenents. 3

In exercising this power, the Conm ssioner pronul gated Rev.
Proc. 94-77. Section 3.03(2) provides that a plan which is

conputed on a basis such as hours worked is not a “per diem
al l owance” unless it neets the industry custom exception. As
stated above, this is already a requirenent under Treas. Reg. 8
1.62-2(d)(3)(ii) for such a plan to neet the business connection
test.

In addition, Section 4 of Rev. Proc. 94-77 then nore
specifically provides the rules under which rei nbursenents under a
per diem plan can be deened substantiated to neet the

substantiation requirenent of sections 1.62-2(e). Section 4.02

specifically imts per diemarrangenents that are "conputed on a

2 Treas. Reg. 8§ 1.62-2(e).

2 Treas. Reg. 8§ 1.62-2(f).

30 Treas. Reg. 8§ 1.62-2(d)(3)(ii).

31 Treas. Reg. 88 1.62-2(e)(2), 1.62-2(f)(2).
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basis simlar to that used in conputing the enployee's wages or
ot her conpensation (e.g., the nunber of hours worked, mles
traveled, or pieces produced)” to a "neals only per diem
al | owance. " A neals only per diem allowance is capped at the
Federal M & IE rate by section 4.02.

In so doing, the revenue procedure is not contrary to any
express provision of or allowance under Treas. Reg. 8§ 1.62-2. 32
Section 1.62-2 inposes several requirenents for hourly per diem
plans to be eligible for accountable plan status, including the
busi ness connection test which can be satisfied by the industry
custom exception under section 1.62-2(d)(3)(ii). But 8§ 1.62-2
| eaves to the Conm ssioner how such plans may be excepted fromthe
usual substantiation and returning anmounts in excess of expenses
requi renents.

Section 3.03(2) sinply incorporates the addi ti onal requirenent
of Treas. Reg. 8 1.62-2(d)(3)(ii) for all three prongs of the
accountable plan test as it applies to hourly per diemplans. That
section 3.03(2)(b) also includes the industry custom exception to
meet this requirenent does not nean that section 3.03(2)(b)
excludes the neals only Ilimtation of section 4.02(5) from any
hourly per diem plan that neets the industry custom exception.

That exception nmay be used to neet a threshold requirenent under

2 See Cark v. Mdern Goup Ltd., 9 F.3d 321, 335 (3d Gr. 1993)
("Treasury regul ations take precedence over contrary revenue procedures because
the latter are intended prinmarily as a guide to taxpayers.") (citing cases).

16



section 3.03(2), not as a free pass to obtaining accountable plan
status when the hourly per diem plan does not otherw se neet the
provisions of Treas. Reg. 88 1.62-2(e) and 1.62-2(f) requiring
substanti ation and returni ng anounts i n excess of expenses, both of
which Wrldw de's enployees admttedly did not do. | ndeed,
Wor | dwi de' s readi ng woul d render section 4.02(5) of Rev. Proc. 94-
77 voi d, because the substantiati on and returni ng anounts i n excess
of expenses requirenents do not even cone into play for any hourly
per diemplan that does not first neet the threshold requirenent of
Treas. Reg. 8 1.62-2(d)(3)(ii) and section 3.03(2) of Rev. Proc.
94-77. 3

In sum if an hourly per diem plan can neet the requirenents
of Treas. Reg. 88 1.62-2(e) and 1.62-2(f) wthout resort to the
excepting provisions of Rev. Proc. 94-77, the plan can qualify as
an account abl e pl an whil e rei nbursing | odging as well as neals and
i nci dental expenses. The Comm ssioner, by pronul gating Rev. Proc.
94-77, has not contradicted Treas. Reg. 8 1.62-2 by limting the
exceptions to the usual substantiation and returning anounts in
excess of expenses requirenents therein--which he is permtted to
provide by rule--to per diem plans covering only neals and

i nci dental expenses.

8% It is worth noting that the only hourly per diem described in Rev.
Proc. 94-77 is a neals only per diem allowance. See Rev. Proc. 94-77, 1994-2
C.B. 825, § 3.03(1).
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Wor|l dwi de argues, in the alternative, that section 4.02(5) of
Rev. Proc. 94-77 is not binding on this court. W reject this
argunent on two grounds. First, Wrldw de could not satisfy the
substantiation and returning anmounts in excess of expenses
requi renents without the provisions of Rev. Proc. 94-77. Second,
the revenue procedure is not contrary to the governing regul ati on,
as we have just discussed, and so i s not rendered non-bi ndi ng under
the facts of this case by virtue of section 1.62-2. In short,
Wor | dwi de nmust accept Rev. Proc. 94-77 and its limtations inits
entirety or fail altogether in its quest for tax-exenpt status for
its travel expense reinbursenent paynents.

The governnment urges that we remand to the district court for
consideration of what portion of Wrldw de's paynents qualified
under Treas. Reg. 8 1.62-2(e) and Rev. Proc. 94-77, presumably on
summary judgnent, along with two additional charges agai nst certain
portions of Wrldw de's paynents. We concl ude, however, that
consideration of these matters are proper for the district court to
address pretrial, to the extent they may be resol ved as a matter of
law, or by the jury at trial. W wll not, however, w thout nore,
remand wth instructions that these issues be addressed on a
hypot hetical notion for summary judgnent.

\Y
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We vacate the district court’s grant of summary judgnent to
the governnent and remand for further proceedings consistent with
t hi s opinion. 3

VACATED AND REMANDED.

3 W th our decision to vacate the district court's judgnent, we need not
address Worldwi de's challenge to the penalty assessed against it.
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EMLIOM GARZA, Crcuit Judge, dissenting:

This case requires us to determ ne whether the purported
rei mbursenent paynents nade by Wrl dw de Labor Support Services
(“Worldwde”) to its tenporary enployees for neals, |odging and
other incidental expenses constituted wages for which federal
enpl oynent taxes nust be paid. In order to avoid the inposition of
enpl oynent taxes, Wrl dw de’s rei nbursenent plan nust qualify as an
“accountable plan” pursuant to the requirenents of 26 CF.R 8§
1.62-2(d) - (f). As the majority opinion clearly explains, the
process of determ ning whether a plan neets these requirenents is
conpl ex, involving several distinct inquiries. For purposes of
this appeal, however, the critical issue is whether Wrldw de's
pl an was reasonabl y cal cul at ed not to exceed t he anbunt of expenses
or anticipated expenses actually incurred by its enpl oyees. The
maj ority opinion concl udes that Worl dw de has est abli shed a genui ne
issue of material fact as to whether its plan was reasonably
calculated to reinburse actual or anticipated expenses. I n
contrast tothe majority opinion, | believe Wrldw de has failed to

make such a show ng because their reinbursenent schene bares no
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logical relationship to the actual or anticipated expenses of
Wor | dwi de’ s enpl oyees. *

Worl dwi de’s nethod of calculating reinbursenent expenses
resulted in differing amounts of conpensation to enpl oyees who were
working on the sane site and likely incurring simlar expenses.
Wor | dwi de’ s rei nbursenent plan for the Caterpillar site initially
conpensat ed tenporary enpl oyees |iving nore than 100 mles fromthe
pl ant $6. 00 per hour worked for neals, | odging and ot her incidental
expenses. In determning the reinbursenent anount for each
enpl oyee, Worl dwi de included both regular and overtinme hours. In
addition, an enpl oyee who worked at the Caterpillar site for nore
than one nonth received a fifty-cent increase in hourly
rei mbursenents. After two nonths at the site, Wrldw de gave its
enpl oyees an additional fifty-cent increase, raising the hourly
rei mbursenent rate to $7.00. Thus, two enpl oyees working at the
Caterpillar site could recei ve substantially di fferent
rei mbur senment anmounts dependi ng on the total nunber of hours each
enpl oyee worked during the week, as well as the anount of tine they
had been on the site. As a result, Wrldw de reinbursed many
enpl oyees for anounts greater than their own research i ndi cated was

the maxi num anmount of anticipated expenses each enployee woul d

%It is inportant to note that even though this case comes to us on sunmmary
judgnent and therefore the record nust be viewed in the Iight nost favorable to
t he non-novant, Worl dwi de, as a taxpayer, still bears the burden of proof as to
whet her the government’s tax assessnment was erroneous, as well as the anount of
the refund due fromthe governnent. Brown v. United States, 890 F.3d 1329, 1334
(5th Gir. 1989).
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i ncur. Gven this fact, no rational jury could find that
Worl dwi de’ s plan was reasonably calculated not to reinburse its
enpl oyees for anbunts in excess of actual or anticipated expenses.

Wrldwi de has not presented any evidence that these
disparities reflected differences in the actual expenses of its
enpl oyees at the Caterpillar site. Instead, the evidence suggests
that enployees incurred simlar lodging and neal expenses
regardl ess of the nunber of hours worked. Worldw de’ s enpl oyees
paid for lodging by night, not by hour. Thus, an enpl oyee who
wor ked forty hours per week, but stayed in a hotel for six nights,
woul d incur identical costs as an enpl oyee who worked sixty hours
that week, but stayed in the sanme hotel for six nights. As such,
| do not believe that any rational trier of fact could have found
that Worl dw de’ s plan was reasonably cal cul ated not to exceed the
actual expenses of its enpl oyees.

Worl dwi de’s enploynent records indicate that the actual
anmopunts Worl dwi de reinbursed frequently exceeded the anount of
expenses Wrldwi de anticipated each enployee would incur.
Worl dwi de estimated that its enployees would spend a nmaxi num of
$58.50 per day or $409.50 per week on neals and | odging.
Wor | dwi de’ s paynent records for the period endi ng August 6, 1995,
reveal that it paid sixty-six workers nore than the anount their
research suggested was the nmaximum weekly expenses of their

enpl oyees. Thus, under Worl dw de’ s plan, in one pay period, about
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one-quarter of their workforce was reinbursed for nore than what
Wor| dwi de anti ci pated was the maxi num anount of weekly expenses.
Mor eover, several of Wrldw de’s enpl oyees received rei mbursenent
paynents that far exceeded Wrl dw de’ s maxi numesti mat es of $409. 50
per week. For instance, Quentin Lee received $609.00 in
rei mbursenents during the August 6 pay period and Danny MGhee
recei ved $563.50. Again, given this evidence, no reasonable jury
could find that Wrldwde's plan was reasonably calculated to
conpensate its enployees for their anticipated expenses. 3

The mpjority opinion attenpts to counter this evidence by

poi nting out that an enpl oyee wor ki ng ei ght hours per day woul d be

Wrldwide relies heavily on the fact that only seven percent of its
rei nbursement paynents exceeded the federal per diem rate of $66. As the
nmaj ority opinion concedes, however, Wrldw de’s reliance on the federal rate is
not availing because its own research indicated that the antici pated expenses of
its enployees would be below the federal rate for the locality. Revenue
Procedure 94-77, which defines a “per diem all owance” provides:

The term “per diem allowance” neans a paynent under a reinbursement or
ot her expense al | owance arrangenent that neets the requirenments specified
in 8 1.62-2(c)(1) and that is
(1) paid with respect to ordinary and necessary business expenses
incurred, or which the payor reasonably anticipates wll be
incurred, by an enployee for |odging, neal, and/or incidental
expenses for travel away from home in connection wth the
performance of services as an enpl oyee of the enpl oyer,
(2) reasonably cal cul ated not to exceed the anount of the expenses
or the anticipated expenses, and
(3) paid at the applicable Federal per diemrate, a flat rate or
stated schedule, or in accordance with any other Service-specified
rate or schedul e.

Rev. Proc. 94-77 § 3.01. Under this regulation, the reinbursenment paynent nust
be reasonably cal cul ated not to exceed actual or anticipated expenses and nust
be paid at the federal per diemrate or at a flat rate or stated schedule. Thus,
even if Worldw de reinbursed its enployees at the applicable federal rate
because its research indicated that its enployee's actual and anticipated
expenses were significantly lower, its paynments would not be reasonably
calculated to reinburse the anmount of its enployees’ expenses or anticipated
expenses under the regul ations.
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rei mbursed for an anount within Wrldw de’s anticipated expense
range, regardl ess of whether that enpl oyee was paid $6. 00, $6.50,
or $7.00 per hour. Thus, they contend that a rational jury could
find that Wrldw de’s plan was reasonably cal cul ated to rei nburse
its enployees’ anticipated expenses. The majority opinion is
correct that a jury could find that rei nbursenent paynents paid to
enpl oyees who did not work any overtinme hours fell wthin
Worl dwi de’s antici pated expense range. The problem with the
maj ority’ s argunent, however, is that many of Worl dw de’ s enpl oyees
regul arly worked overtine, exceeding the nmaxi mum anmount of neals
and | odgi ng expenses Wirldwi de anticipated its enployees would
incur as a result. Because Wirldw de’s enpl oyees regul arly worked
overtinme hours, the fact that any paynents fell wthin Wrldw de’s
anti ci pated expense range was nerely coincidental. Arational jury
coul d not ignore these additional overtine reinbursenent paynents
in determ ning whether Wirldwi de’ s plan was reasonably cal cul ated
to reinburse actual or anticipated expenses. Mor eover, the
rational jury could not ignore the fact that Wrldw de regul arly
reinmbursed its enployees for nore than what its own research
i ndi cated was the maxi num anount of expenses per week because it
i ncl uded overtinme hours in those reinbursenent cal cul ati ons.

The majority opinion finds that, if it were to accept the
governnent’s argunent, no hourly per di emrei nbursenent arrangenent

could qualify as an accountable plan under the regulations. This
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result seens unacceptable, since the regulations explicitly
aut hori ze such arrangenents. The mmjority opinion, however,
m sinterprets the governnent’s position. The governnent does not
argue, as the mgjority contends, that an hourly per diem
rei mbur senent net hod nmust exactly rei nburse enpl oyees for expenses.
| nstead, the governnent nerely contends that such an arrangenent
must be reasonably calculated to reinburse enployees only for
actual or anticipated expenses. |In other words, the plan need not
al ways rei nburse enpl oyees for the expenses they actual ly incurred,
but it nust be structured in such a way so that there is sone
probability that it will do so.

In certain contexts, an hourly per diem plan such as
Wor | dwi de’ s coul d be reasonably cal cul ated to rei nburse only actual
or anticipated expenses. For instance, the |I.R S.'s revenue
procedures cite the exanple of a pilot or flight attendant who is
traveling away fromhone. See Rev. Proc. 94-77 §8 3.03(1). In that
context, it is reasonable to conclude that the nore hours a flight
attendant or pilot works, the longer they will be away from hone,
and the nore rei nbursabl e expenses they will incur for | odging and
meals. Thus, thereis a logical relationship between the nunber of
hours worked by a pilot or flight attendant and the anount of

expenses incurred.?

87 The mmjority opinion attenpts to underm ne this reasoning by pointing
out that “[a] flight attendant who works eight hours a day pays the sane price
for a hotel roomas a flight attendant who works for ten hours.” Thus, the
flight attendants’ hourly per diemarrangenent will “not perfectly correspond”
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In contrast, Wrldw de has not established any relationship
between the hours worked by its enployees and the expenses they
i ncurred. As the mmjority opinion concedes, Wrldw de’'s plan
resulted in enpl oyees who were away from hone for the sanme anount
of tinme receiving different per di empaynents. Because Wrldw de’s
enpl oyees were away from hone for the sane period of tine,
regardl ess of whether they worked eight, ten, or twelve hours a
day, they incurred roughly the sanme anount of reinbursable
expenses. Neverthel ess, they received different reinbursenent
anounts. Thus, Wirldwide’s plan, unlike the hourly per diem
paynments to pilots or flight attendants, was not reasonably
cal cul ated to rei nburse Wrl dw de’ s enpl oyees for the expenses t hey
i ncurred.

The preceding point is critical because the majority opinion
relies heavily on the Eleventh Crcuit’s decision in Trucks, Inc.
v. United States, 234 F.3d 1340 (11th Gr. 2000), to support its
deci si on. In Trucks, the plan at issue reinbursed truckers for
their expenses on a per diemrate based on the “load revenue” the
drivers earned. The |oad revenue was calculated primarily by the

nunber of mles driven, but also took additional factors such as

to the enpl oyees’ expenses. The najority opinion appears to overlook that the
regul ations do not require a perfect correlation. They require only that an
enpl oyer’ s reinbursenment system be reasonably calculated not to exceed an
enpl oyee’ s expenses. In the nmajority opinion's hypothetical, the two flight
attendants might incur the same expenses for |odging, but would not necessarily
i ncur the sane charges for neals. As aresult, it mght nake sense to rei nburse
them differently. There is certainly a reasonable relationship between the
flight attendants’ hours and rei mbursabl e expenses.
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weat her, unloading and reloading tine, and road conditions into
account. 1d. at 1341. Thus, |oad revenue roughly approxi mated the
anpunt of time a truck driver would be driving. The greater the
| oad revenue earned by a truck driver, the nore tinme he would be
away fromhone and the nore expenses for neals and | odgi ng he woul d
i ncur. Gven this fact, the court concluded that Trucks had
provided sufficient evidence that its plan was reasonably
cal cul ated not to exceed the antici pated expenses of its enpl oyees
to preclude sunmary judgnent.

Wor | dwi de’ s rei mbursenent schene, however, is distinct from
the one the court dealt wth in Trucks because Wrldw de’s
enpl oyees’ expenses did not increase wth each additional hour
wor ked. Rather, | find the Ninth Crcuit’s decision in Shotgun
Delivery, Inc. v. United States, 269 F.3d 969 (9th Cr. 2001),
persuasive in this instance. Shotgun involved a nessenger conpany
whose drivers used their own vehicles to make pick-ups and
del i veries. Shotgun’s reinbursenent schene paid its drivers a
forty percent conm ssion on each delivery in two checks. The first
check conpensated the drivers for the nunber of hours they worked.
The anobunt paid for hourly wages then was deducted fromthe forty
percent comm ssion and the remai nder was i ncluded i n a second check
whi ch purported to cover m|eage expenses. As a result of this
pl an, the | esser nunber of hours each enpl oyee worked to nmake his

or her deliveries resulted in a greater anount of tax-free
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conpensati on. The court concluded that Shotgun’s plan did not
qualify as an “accountable plan” because the “key determ nant
driving the [reinbursenent] allocations [was] hours worked, a
factor that [bore] Ilittle, if any, correlation with mleage
expenses.” 1d. at 973. The court went on to state that “Shotgun
drivers doing identical routes wth identical delivery charges
coul d receive additional conpensation distributions that differed
according to driving tine.” |d.

Simlar to Shotgun’s plan, Wrldw de’s nmethod of reinbursing
enpl oyees bears little, if any, correlation to the actual expenses
its enpl oyees i ncurred. 3 Moreover, underlying the Shot gun deci si on
was evi dence that Shotgun was attenpting to encourage certain types
of enpl oyee behavi or at the expense of the governnent. In essence,
a Shotgun enployee who nmade faster deliveries, thereby working
fewer hours, would receive a greater portion of his or her check
tax free. Here, Wrldw de’'s workers have a simlar incentive to
work nore overtine hours so as to receive larger, tax-free
rei mbur senents. Because these anobunts often exceed their

anticipated daily expenses, Wrldw de's enployees essentially

%The majority opinion asserts that Shotgun is distinguishable fromthis
case because Wrl dwi de’'s arrangenent “did not admt of such a wi de variance as

Shotgun’s system plainly condoned.” Yet, Worldwi de’'s enploynent records
establish that sonme enployees received nore than double the amount of
rei nbursement paynents of other simlarly situated enployees. Mor eover ,

Wirl dwi de pai d several enployees in excess of one hundred dollars per week over
the sumthey cal cul ated to be t he maxi nrumanount of weekly expenses. G ven these
facts, it seens difficult to believe that Wrldwi de’s plan did not condone as
wi de of a variance in rei nbursenent paynents as the one at issue in Shotgun.
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receive a tax-free bonus if they work overtine. Thus, Wrldw de’s
particular reinbursenent nethod, I|ike the one in Shotgun
encourages its enployees to engage in conduct beneficial to the
conpany.

G ven the evidence presented, no rational jury could find that
Worl dwi de’s plan was reasonably calculated to reinbursenent its
enpl oyees for their actual or anticipated expenses. Thus, |
believe the district court correctly found that Wrldw de’'s
rei mbursenent plan did not qualify as “accountabl e pl an” under the
regul ati ons. For the foregoing reasons, | would AFFIRM the

judgnent of the district court.
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