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Petitioner Benjam n Q eda-Terrazas petitions for review of
an order of the Immgration and Naturalization Service (“INS")
reinstating his prior deportation order under 8§ 241(a)(5) of the

| nmigration and Nationality Act (“INA").! ( eda-Terrazas argues

Crcuit Judge of the Third Grcuit, sitting by
desi gnati on.

. | nmigration and Nationality Act 8§ 241(a)(5), 8 U S.C. 8
1231(a)(5) (2001). For sinplicity, after initial reference to the
United States Code section nunbers, this opinion refers to the
provisions at issue as the parties do-by their INA or Illegal
Imm gration Reform and |Immgrant Responsibility Act of 1996



that 8 241(a)(5) does not apply retroactively to aliens who, |ike
Q eda-Terrazas, illegally reentered the United States before the
statute’'s effective date of April 1, 1997. ( eda-Terrazas
further argues that 8§ 241(a)(5)’s inplenenting regulations
violate his due process rights under the Fifth Anendnent.
Because we conclude that 8§ 241(a)(5) does not have an
i nperm ssible retroactive effect as applied to Q eda-Terrazas and
that the corresponding regul ations do not violate any of his due
process rights, we deny Q eda-Terrazas’ petition for review and
affirmthe renoval order.

| .

The facts in this case are not in dispute. ( eda-Terrazas
is acitizen of Mexico. Sone tinme before 1984, Q eda-Terrazas
illegally entered the United States w thout inspection. On March
8, 1984, (g eda-Terrazas was deported to Mexico through El Paso,
Texas. At that tinme, Q eda-Terrazas was infornmed that if he
returned to the United States w thout perm ssion, he could be
subject to crimnal prosecution which could result in
i nprisonnment and/or a fine.

Nevert hel ess, Q eda-Terrazas illegally reentered the United
States sonetine in 1991. On May 14, 2001, the I NS apprehended
Q eda-Terrazas and served himwith a Notice of Intent to

reinstate his March 8, 1984, deportation order. ( eda-Terrazas

(“I'' RIRA”) section nunbers.



then filed this petition for review
.

As an initial matter, this court nust determ ne whether it
has jurisdiction to review the INS order reinstating Q eda-
Terrazas’ previous deportation order. Both parties in this case
agree that INA 8 242(a)-(b)2 grants this court jurisdiction to
review the reinstatenent order, but not the nerits of Q eda-
Terrazas’ 1984 order of deportation which has been reinstated.?
That, of course, does not end our inquiry because this court nust
satisfy itself that jurisdiction is proper.*

Section 242(a)-(b) of the INA grants the courts of appeals
subject matter jurisdiction over “final orders of renoval.”®> At
the sane tinme, INA 8 241(a)(5) states, in relevant part, that a
“prior order of renoval is reinstated fromits original date and
is not subject to being reopened or reviewed.”®

Turning to the issue at hand, a reinstatenent order is not

2 | nmigration and Nationality Act 8 242(a)-(b), 8 US.C. 8
1252(a)-(b) (2001).

: Id.

4 See Howery v. Allstate Ins. Co., 243 F.3d 912, 919 (5th
Cr. 2001) (“It is true that subject-matter jurisdiction cannot be
created by waiver or consent. It is equally true that federal
courts nust address jurisdictional questions whenever they are
rai sed and nust consider jurisdiction sua sponte if not raised by
the parties.”).

5 INA § 242(a)-(b).
6 INA § 241(a)(5).



literally an “order of renoval” because it nerely reinstates a
previously issued order of renoval or deportation. Nevertheless,
reinstatenment of O eda-Terrazas’ previous deportation order is a
final order of the INS. A fair interpretation of § 242 grants
this court the authority to review the | awful ness of the
rei nstatenent order. However, § 241(a)(5) limts that reviewto
the reinstatenent order itself; this court cannot “reopen or
review the nmerits of (Q eda-Terrazas’ 1984 deportation order. W
conclude, therefore, that this court has jurisdiction to hear
Q eda-Terrazas’ petition for review of the reinstatenent order.’
L1,

Q eda- Terrazas next argues that INA 8§ 241(a)(5) does not
apply retroactively to himbecause he illegally reentered the
United States in 1991, before the provision's effective date of
April 1, 1997. This argunent requires a brief overview and
hi story of reinstatenent procedures under the | NA

A

! In reaching this conclusion, we join several other
circuits that have resolved this issue in favor of jurisdiction.
See Vel aszuez-Gabriel v. Crocetti, 263 F.3d 102, 105 (4th Cr.
2001)(noting that the court of appeals “clearly [has] subject
matter jurisdiction” to review the lawfulness of the order
reinstating petitioner’s prior deportation under INA 8§ 242(b));
Bejjani v. INS, 271 F.3d 670, 674 (6th G r. 2001) (hol ding that | NA
§ 242(b)granted that court jurisdictionto reviewthe reinstatenent
order); Alvarez-Portillo v. Ashcroft, 280 F.3d 858, 863-68 (8th
Cr. 2002) (considering the nerits of alien’s challenge to
rei nstatenment of previous renoval order); Castro-Cortez v. I NS, 239
F.3d 1037, 1043-45 (9 th Cr. 2001) (holding that the court had
jurisdiction to review the reinstatenent order wunder INA 8§
242(a)(1)).
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In 1991, when Q eda-Terrazas illegally reentered the United
States, INA 8 242(f) provided that, if any alien illegally
reentered the United Sates after deportation, “the previous order
of deportation shall be deened to be reinstated fromits original
date and such alien shall be deported under such previous order
at any tine subsequent to such reentry.”® The Il egal
| mm gration Reformand | mm grant Responsibility Act of 1996
(“I' RERA"), ® which becane effective on April 1, 1997, made
dramati c changes to immgration law. Significant to this case,
|1 RIRA replaced 8§ 242(f) with a new, broader reinstatenent
provi sion. The new reinstatenent provision, 8 241(a)(5), states:

If the Attorney Ceneral finds that an alien has reentered

the United States illegally after having been renoved or
havi ng departed voluntarily, under an order of renoval, the

8 I mmgration and Nationality Act 8§ 242(f), 8 US.C 8§
1252(f) (repeal ed 1996).

| NA § 242(f) provided in full:

Should the Attorney GCeneral find that any alien has
unlawful ly reentered the United States after having previously
departed or been deported pursuant to an order of deportation,
whet her before or after June 27, 1952, on any ground descri bed
in any of the paragraphs enunerated in subsection (e) of this
section [covering deportation based on various enunerated
reasons including conmm ssion of alien snuggling and other
crim nal offenses], the previous order of deportation shall be
deened to be reinstated fromits original date and such alien
shall be deported under such previous order at any tine
subsequent to such reentry. For the purposes of subsection
(e) of this section the date on which the finding is nmade that
such reinstatenent is appropriate shall be deened the date of
the final order of deportation.

o Illegal I'mmgration Reformand | mm grant Responsibility
Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-546 (1996).
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prior order of renoval is reinstated fromits original date
and is not subject to being reopened or reviewed, the alien
is not eligible and may not apply for any relief under this
chapter and the alien shall be renoved under the prior order
at any tine after reentry.?°
In enacting 8 241(a)(5), Congress’ intent was to streanine and
expedite existing procedures for renoving illegal aliens, which
had becone “cunbersone and duplicative.”!

Pursuant to 8 241(a)(5), the INS pronul gated regul ati ons
outlining the procedures for reinstating an alien’s prior
deportation order. Under the regulations, the alien is not
entitled to a hearing before an imm gration judge.'? Rather, an
INS officer determnes (1) the identity of the alien; (2) whether
the alien was subject to a prior order of renoval; and (3)
whet her the alien unlawfully reentered the United States.®® The
alien then has an opportunity to nmake a statenment.!* The officer

determ nes whether this statenent warrants reconsi deration.®

An alien who expresses a fear of persecution upon return to the

10 I NA 8 241(a)(5).

1 H R Rep. 104-469(1), 1996 W. 168955 at *107.

12 See 8 CF.R § 241.8(a).

13 See id. In a disputed case, the INS nust verify the
identity of the alien by conparing the fingerprints of the alien
who was previously deported contained in INS records with those of

the alien who i s the subject of the reinstatenent proceedi ngs. See
8 CF.R 8§ 241.8(a)(2).

14 |d. at § 241.8(b).
15 1d.



country of renoval is referred to an asylumofficer.® |f that
officer determnes his fear is reasonable, the alien may apply
for w thholding of renoval.?'’

The key differences between the current reinstatenent
procedure under 8 241(a)(5) and the former procedure under
repeal ed 8§ 242(f) significant to this appeal are:

1. Section 241(a)(5) extends the reinstatenent procedures
to those aliens, |ike Q eda-Terrazas, whose initial
renmoval s were based upon entry w thout inspection.
Under 8§ 242(f), reinstatenent was only available for
t hose aliens whose previous order of deportation was
based on one of the enunerated grounds (which did not
i nclude | ack of inspection). Therefore, under the old
statute, Q eda-Terrazas woul d have been entitled to a
new deportation procedure rather than being limted to
the reinstatenent procedure.

2. Section 241(a)(5) does not allow judicial review of the
underlying previous renoval order, as discussed above.
Section 242(f), however, allowed the alien to attack
the nerits of a previous renoval order.

3. The regul ations inplenenting 8 241(a)(5) allow an
immgration officer to determne, follow ng the three-
step anal ysis di scussed above, whether reinstatenent is
proper. Under § 242(f), an inmgration judge made the
determ nation

B
We turn next to the question for decision in this case:
whet her the current reinstatenent procedure under 8§ 241(a)(5)

applies retroactively to g eda-Terrazas. The | andmark Suprene

16 Id. at 8§ 241.8(e).
17 Id.



Court case, Landgraf v. USI Film Products, ! provides the

starting point of our analysis of whether § 241(a)(5) applies
retroactively. In Landgraf, the Suprenme Court set forth a two-
step test to determ ne whether a federal statute applies
retroactively to conduct occurring before it was enacted. !®
First, the court nust “determ ne whet her Congress has expressly
prescribed the statute's proper reach.”? |n determ ning whet her
Congress clearly expressed the tenporal reach of the statute, the
court is not limted to the statute’s express | anguage, but may
al so use traditional tools of statutory construction.?t |f
Congress has clearly expressed whether the statute should apply
retroactively, the inquiry ends. ??

However, if the statute contains no clear indication of
Congress’ intent, the court nust then determ ne whet her applying
the new statute to past conduct “would have retroactive
effect.”?® A statute has an inperm ssible retroactive effect
when “it would inpair rights a party possessed when he acted,

increase a party’s liability for past conduct, or inpose new

18 511 U.S. 244 (1994).

19 |d. at 280.

20 | d

20 gee Lindh v. Murphy, 521 U.S. 320, 325-26 (1997).

22 See Landgraf, 511 U.S. at 280.

23 |d



duties with respect to transactions already conpleted.”? |f the
court decides that the statute would have an i nperm ssi bl e
retroactive effect if applied to past conduct, Landgraf instructs
that the statute does not apply retroactively.?

1

Proceedi ng under the Landgraf franmework, we nust first
det erm ne whet her Congress has clearly prescribed the tenporal
reach of § 241(a)(5). Wile g eda-Terrazas contends that
Congress clearly expressed its intent that 8 241(a)(5) apply only
prospectively, the INS argues that Congress clearly indicated
just the opposite--that the statute should apply retroactively.

Q eda- Terrazas nakes several argunents to advance his
reading of 8 241(a)(5). First, Q eda-Terrazas points out that
the former reinstatenent statute, 8§ 242(f), expressly provided
that the reinstatenment procedure applied retroactively.? He
mai ntains that the om ssion of any reference to retroactivity in
8§ 241(a)(5) in contrast to 8 242(f), indicates Congress’ clear
intent that the statute apply only prospectively. Next, Q eda-

Terrazas argues that Congress’ inclusion of express |anguage

24 Id.
25 Id.
26 See I NA § 242(f) (repeal ed 1996) (stating that “. . . any

alien [who] has unlawfully reentered the United States after having
previously departed or been deported pursuant to an order of
deportation, whether before or after June 27, 1952,” is subject to
reinstatenent) (enphasis added).
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maki ng retroactive other sections of the Il R RA denonstrates, by
negative inference, that Congress intended that § 241(a)(5) not
apply retroactively.?” Finally, Q eda-Terrazas asserts that
Congress’ silence regarding retroactivity is instructive. He
argues that Congress enacted || RIRA agai nst the backdrop of
Landgraf, and therefore, knew to use clear |language if it
intended 8§ 241(a)(5) to apply retroactively.

On the other hand, the INS presents various argunents in
support of its position that 8 241(a)(5) applies retroactively.

First, the INS points to 8 241(a)(5)’s plain | anguage stating

that reinstatenent applies to any alien who “has reentered the
United States illegally.”?® The INS contends that this use of
the past tense clearly contenpl ates past action. The INS al so

i nvokes Chevron, U.S.A. v. Natural Resources Defense Council, ?°

for the proposition that this court nust defer to its
interpretation of the IIRIRA's retroactive effect, absent

congressional intent to the contrary, as long as it is

21 See IIRIRA 8§ 321 (“the term[aggravated felony] applies
regardl ess of whether the conviction was entered before, on, or
after the date of enactnent of this paragraph); 8 347(c) (exclusion
because of unlawful voting applies to any alien whoillegally voted
“before, on or after the date of enactnent of this Act”); 8 351(c)
(specifying that the section “shall apply to applications for
wai vers filed before, on, or after the date of the enactnent of
this Act”).

28 I NA 8§ 241(a)(5) (enphasis added).
29 467 U. S. 837, 843 (1984).
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reasonabl e.

Al t hough the Suprene Court has not addressed the precise
i ssue of whether § 241(a)(5) applies retroactively, it did
consi der whether another ||l R RA provision applied retroactively

in INSv. St. Cr.?* In St. Cr, the Court considered the

retroactive effect of IIRIRA 8§ 304(b), which replaced former §
212(c).3% Under 8§ 212(c), the Attorney Ceneral had broad

di scretion to waive deportation orders of resident aliens.®* The
new y-enacted 8 304(b), however, excluded aliens convicted of
aggravated felonies fromthe class of aliens to whomthe Attorney
General could waive deportation.** Before the effective date of
IITRIRA, St. Cyr, an alien, pled guilty to a crimnal charge that

made hi m deportable.® Under pre-II RIRA | aw, the Attorney

30 The INS al so argues that |IRIRA's effective date of April
1, 1997, coupled wth the statute’s “savings clause,” which
provides that IIRIRA' s new rules do not apply to cases pending at
the time of the statute’s enactnent, see IIRIRA §8 309(c)(1)(B)
i ndi cates that the pendi ng cases enconpassed by the savi ngs cl ause
are the only ones that are exenpt from§8 241(a)(5). This argunent
is neritless. The Suprene Court rejected this very argunent in I NS
v. St. Cyr, 533 U S 289, 317-18, 121 S.C. 2271, 2288-89 (2001)

(stating that Il RIRA's savings clause “does not communicate with
unm st akabl e clarity Congress’ intention to apply its repeal of §
212(c) [another IIRIRA provision] retroactively”). See also

Vel asquez- Gabriel, 263 F.3d 102, 106 (4th GCr. 2001).

31 533 U.S. 289, 121 S. Ct. 2271 (2001).

#  1d.

¥ ]d. at 295-96.
¥ 1d. at 297.

% ]d. at 293.
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Ceneral had discretion to waive his deportation, but under new §
304(b), the Attorney Ceneral had no authority to grant St. Cyr a
wai ver . 3¢

The Court held that the statute did not apply
retroactively.® Followi ng Landgraf’s two-part test, the Court
first found that Congress’ intent regarding the retroactivity of
8§ 304(b) was unclear.®*® The Court stated that Landgraf’'s first
step is satisfied only where the “statutory | anguage [iS] so
clear that it could sustain only one interpretation.”®* The
Court stated that 8§ 304(b) contained no such clear statenent of
Congress’ intent to apply the statute retroactively.*° The
Court reasoned that neither IIRIRA' s effective date nor its
conprehensive nature clearly indicated that Congress intended the
provision to be retroactive.* The Court al so explai ned that
“Congress’ willingness, in other sections of IIRIRA to indicate
unanbi guously its intention to apply specific provisions

retroactively” supported its conclusion that the tenporal reach

% 1d.

37 Id. at 326.

38 Id. at 315-20.

39 Id. at 317 (quoting Lindh v. Mrphy, 521 U S. 320, 328
n.4 (1997)).

40 Id. at 320.

41 Id. at 317-18.
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of Il RIRA was unclear.* Proceeding then to Landgraf’s second
step, discussed nore thoroughly below, the Court found that the
statute had an i nperm ssible retroactive effect, and therefore,
did not apply retroactively to St. Cyr.*

Al t hough the Suprene Court has not addressed the issue at
hand, other circuits have specifically considered the
retroactivity of 8§ 241(a)(5) and have reached different results
under the first prong of the Landgraf test. The Sixth and Ninth
Crcuits have held that 8§ 241(a)(5) does not apply retroactively,
finding that the provision clearly indicates Congress’ intention
not to apply the provision retroactively.* 1In reaching this
result, both courts relied primarily on Congress’ elimnation of
the explicit retroactive | anguage contained in 8§ 242(f); the
| egislative history; and congressional silence on retroactivity
of the provision.* Based on their findings of a clear

congressi onal statenment that 8 241(a)(5) does not apply

42 ld. at 318-19.

43

d. at 325-26.

a4 See Bejjani v. INS, 271 F.3d 670, 687 (6th Cr. 2001)
(deci ded post-St. Cyr); Castro-Cortez, 239 F.3d 1037, 1053 (9th

Cir. 2001) (decided pre-St. Cyr).

45 Bejjani, 271 F.3d at 684-87; Castro-Cortez, 239 F.3d at
1050- 52.

However, while the Ninth Grcuit credited the negative
i nference argunent arising from Congress’ inclusion of express
retroactive provisions in other parts of I RIRA Castro-Cortez, 239
F.3d at 1051-52, the Fourth Grcuit did not, finding that such
| anguage was | ocated in other provisions of Il R RA that addressed
conpletely distinct subject matters. Bejjani, 271 F.3d at 685-86.

-13-



retroactively, these courts did not reach Landgraf’s second step.

The Fourth and Eighth Crcuits have reached a different
result, however, and have held that Congress’ intent on whether 8§
241(a)(5) applies retroactively is unclear.# Both courts relied
on various argunents advanced by the parties in this case to
support their finding that congressional intent is anbiguous.?¥
Therefore, these courts proceeded to anal yze the retroactivity of
8 241(a)(5) under the second prong of the Landgraf test.

In light of the Suprene Court’s ruling in St. Cyr, we join
the Fourth and Eighth G rcuits in holding that Congress did not
clearly indicate whether it intended to apply 8 241(a)(5)
retroactively. In St. Cyr, the Suprene Court considered many
argunents identical to those advanced by the parties in this case
and, neverthel ess, concluded that it was uncl ear whet her Congress
intended the I RIRA provision at issue in that case to be
retroactive.?® |In particular, the Suprene Court reasoned that
Congress’ clear statenent in other |I1RIRA provisions that those
provi sions applied retroactively, the effective date of the
statute, and the inclusion of the saving provision did not make

Congress’ statenent sufficiently clear to satisfy Landgraf’s

46 See Vel asquez-Gabriel v. Crocetti, 263 F. 3d 102, 108 (4th
Cir. 2001) (decided post-St. Cyr.); Alvarez-Portillo v. Ashcroft,
280 F.3d 858, 865 (8th Cr. 2002) (decided post-St. Cyr).

47 Vel asquez- Gabriel, 263 F.3d at 106-08; Al varez-Portill o,
280 F. 3d at 864-65.

48 533 U.S. at 317-20.
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first step.“

Section 241(a)(5) does differ fromthe Il Rl RA provision at
issue in St. Cyr in significant ways, however. First, as ( eda-
Terrazas points out, the predecessor of 8§ 241(a)(5) explicitly
stated that it applied retroactively. At the sane tine, however,
as the INS points out, 8 241(a)(5) states that an alien who “has
reentered the United States illegally after having been renoved
or having departed voluntarily” is subject to reinstatenent of a
prior deportation order.® Congress could have stated, but did
not, that an alien who reenters the United States illegally may
have a prior order reinstated under 8 241(a)(5). Neverthel ess,
in St. Cyr, the Suprenme Court made clear that “[t] he presunption
agai nst retroactive application of anbi guous statutory
provi sions, buttressed by ‘the | ongstandi ng principle of
construing any lingering anbiguities in deportation statutes in
favor of the alien’” nmust be considered when determ ning the
retroactivity of IIRIRA provisions.® For all of these reasons,
we are satisfied that the | anguage of 8§ 241(a)(5) is not “so

clear that it could sustain only one interpretation.”>

49 1d.
50 |NA § 241(a)(5).

51 533 U.S. at 320 (citing INS v. Cardoza- Fonseca, 480 U.S.
421, 449 (1987).

52 St. Cyr, 533 U S. at 317 (quoting Lindh v. Mirphy, 521
U S. 320, 328 n.4 (1997)).

-15-



Therefore, we hold that Congress did not indicate with sufficient
clarity whether § 241(a)(5) applies retroactively to satisfy the
first step of Landgraf.?®

2.

Because we conclude that it is unclear whether Congress
intended that 8 241(a)(5) apply retroactively, we nmust now
determ ne whet her application of the provision to ( eda-Terrazas
has an inperm ssible retroactive effect. Under Landgraf’s second
step, the court nust determ ne whether the statute, if applied
retroactively, “would inpair rights a party possessed when he
acted, increase a party’'s liability for past conduct, or inpose

new duties with respect to transactions already conpleted.”® |f

53 Anot her argunent that deserves separate attention at this
point is the INS assertion that once this court has deci ded that
the statute i s anbi guous as to whether it applies retroactively, it
must defer tothe INS interpretation of the statute under Chevron.
467 U. S. 837. First, the INS has not pointed this court to any
official interpretation of 8 241(a)(5) which states that that
provi sion applies retroactively. Assunm ng there was one, however,
St. Cyr forecloses this argunent as well. In St. Cyr, the Court
found that Congress had not clearly expressed whether the |1 R RA
provision at issue in that case applied retroactively. 533 U S. at
320. The INS advanced the sane Chevron argunent as it does here.
Id. at 320 n.45. The Court rejected this argunent, however, and
proceeded to analyze the retroactivity of the statute under the
second step of the Landgraf test. Id. The Court stated that
“[b] ecause a statute that is anbi guous with respect to retroactive
application is construed under our precedent to be unanbi guously
prospective, there is, for Chevron purposes, no anbiguity in such
a statute for an agency to resolve.” 1d. (citation omtted).

54 Landgraf v. USI FilmProds., 511 U S. 244, 280 (1994).
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so, the statute does not apply retroactively.?>®

In St. Cyr, discussed above, the Court analyzed the Il R RA
provi sion at issue under the second prong of the Landgraf test
after finding that Congress had not clearly dictated the tenporal
reach of the I RIRA provision at issue.* The Court stated that
whet her a statute has a retroactive effect under Landgraf “should
be informed and guided by ‘famliar considerations of fair
noti ce, reasonable reliance, and settled expectations.’”% The

Court explained that “[p]lea agreenents involve a quid pro quo

between a crimnal defendant and the governnent.”* The Court
then reasoned that when St. Cyr entered the plea agreenent for
his conviction, he was “acutely aware of the inmgration
consequences of [his] conviction[].”® The Court found that
aliens, like St. Cyr, who entered plea agreenents with the
governnent before the Il RIRA becane effective “al nost certainly”
relied upon the |ikelihood of receiving a discretionary wai ver of
deportation fromthe Attorney Ceneral--a possibility that the new

I I RI RA provision elimnated--when deciding to forgo their right

5° | d.
56 533 U. S. at 321-26.

s7 Id. at 321 (internal citations omtted).
58 | d.
59 ld. at 322.
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to atrial.® For these reasons, the Court held that the newy
enacted | I RIRA provision had an inperm ssible retroactive
effect.®

In contrast, witing for the Eighth Crcuit, Judge Loken

held in Alvarez-Portillo% that nost of § 241(a)(5) had no such

retroactive effect.® The court found that 8§ 241(a)(5)’s denia
of a hearing before an immgration judge did not have a
retroactive effect because “[i]llegal reentrants have no
entitlenent to such delays and no reasonabl e expectation that
prior inefficiencies in the admnistration of our inmmgration

| aws would continue indefinitely.”% Likew se, the court found
that 8 241(a)(5)’s extension of the reinstatenent procedures to
illegal reentrants whose prior deportation was based on entry

W t hout inspection did not have an inperm ssible retroactive
effect.® Judge Loken wrote that “[n]Jo illegally reentering

alien has a reasonabl e expectation that his prior deportation

order will not be reinstated for purposes of effecting a second

60 ld. at 325.

61 | d.

62 Alvarez-Portillo v. Ashcroft, 280 F.3d 858 (8th Cir.
2002) .

63 ld. at 865-67.

64 ld. at 866.

65 ld. at 865.
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removal . " %

We agree. In this case, Q eda-Terrazas was denied a hearing
before an immgration judge, to which he was entitled under pre-
IIRIRA law. Instead, an immgration officer made all of the
predi cate findings necessary to reinstate his prior deportation
order. Unlike the alien who entered a plea agreenent in St. r,
however, Q eda-Terrazas had no reasonabl e expectation of having a
hearing before an inm gration judge rather than an INS offici al
when he illegally reentered the United States in 1991. As Judge

Fernandez states in his thoughtful dissent in Castro-Cortez v.

INS, 67 § 241(a)(5) “does not deal with any vested rights or
settl ed expectations arising out of the alien’s wongdoing. Nor
does it inpose any new duties or new liabilities.”% W
conclude, therefore, that 8§ 241(a)(5) does not have an

i nperm ssible retroactive effect as applied to Q eda- Terrazas.

66 Id. The only portion of the provision that the court
found to have an i nperm ssi ble retroactive effect was § 241(a)(5)’s
elimnation of the “long-standing INS practice” that an illega

alien could “defend agai nst | ater deportation or renoval by seeking
a discretionary adjustnent of statutes to |awful permanent
resident,” where, the alien, as the one involved in that case,
married a United States citizen. 1d. at 866-67. The court held
that “[ulnder prior law, Alvarez-Portillo had a reasonable
expectation he could either file for a discretionary adjustnment of
status, or wait and seek the adjustnent as a defense to a later
deportation proceeding.” |d. at 867.

67 239 F.3d 1037, 1053 (9th Cir. 2001) (Fernandez, J.,
di ssenti ng).

68 ld. at 1056.

-19-



Accordingly, we hold that the INS properly applied 8 241(a)(5) to
g eda- Terrazas.
| V.

Finally, Q eda-Terrazas argues that the INS regul ati ons
i npl enenting 8 241(a)(5) violate his due process rights because
the reinstatenent procedure denies himthe opportunity to devel op
a record, have an attorney present, and have an inm gration judge
decide his case.® |In light of our conclusion that § 241(a)(5)
applies retroactively to g eda-Terrazas, we nust now address this
i ssue.

The Fifth Anmendnent guarantees aliens due process of lawin
deportation hearings.’” However, to succeed on a collatera
attack of a deportation order on due process grounds, an alien
nust first denonstrate that he has suffered actual prejudice.™
In this case, g eda-Terrazas has conceded his identity, that he
was subject to a prior deportation order, and that he illegally
reentered the United States. 1In so doing, ( eda-Terrazas has
conceded that all the predicate findings that the immgration
officer made to reinstate ( eda-Terrazas’ 1984 deportation order

were true. ( eda-Terrazas does not assert that, if given the

69 See 8 CF.R § 241.8.
70 See Reno v. Flores, 507 U S. 292, 306 (1993).

n See United States v. Encarnacion-Galvez, 964 F.2d 402,
407 (5th Cr. 1992); Anwar v. INS, 116 F.3d 140, 144 (5th Gir.
1997) (“Due process challenges to deportation proceedings require
an initial showi ng of substantial prejudice.”).
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procedural safeguards he seeks, the result in this case would be
any different.”? Therefore, we hold that G eda-Terrazas has not
all eged that he suffered any actual prejudice as a result of the
new rei nst atenent procedures, and therefore, we do not reach the
merits of ( eda-Terrazas’ due process claim

V.

In conclusion, we hold that INA 8§ 242(a)-(b) grants this
court jurisdiction to hear Q eda-Terrazas’ petition for review of
the reinstatenent order. W also hold that INA § 241(a)(5)
applies retroactively to Qg eda-Terrazas. Although, under
Landgraf, the |language of 8§ 241(a)(5) does not clearly indicate
whet her Congress intended the provision to apply retroactively,
there is no inpermssible retroactive effect in this case.
Finally, because we decide that Q eda-Terrazas has not all eged
actual prejudice resulting fromthe application of 8§ 241(a)(5) to
him we do not further consider the nerits of his due process
claim G eda-Terrazas’' petition for reviewis, therefore,

deni ed.

PETI TI ON DEN ED.

2 Furthernore,  eda-Terrazas has not all eged that he fears
persecution upon his return to Mexico.
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