IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60289

LORI HATLEY; HABAKKUK COOPER,
Pl aintiffs-Appellants,
V.
H LTON HOTELS CORP.; BALLY' S CLYMPIA L.P.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

 Cctober 1, 2002
Before SM TH, BENAVI DES and PARKER, Circuit Judges.
BENAVI DES, Circuit Judge:

Plaintiffs-appellants appeal the district court’s rendering of
judgnent as a matter of law in favor of the defendants, on
plaintiffs’ clains of sexual discrimnation under Title VII of the
Cvil Rghts Act of 1964, 42 U S.C. 88 2000(e) et seq. and 42
U S.C 8§ 1981a, and intentional infliction of enotional distress
under M ssissippi state |aw The district court’s decision was
rendered after a jury had found in favor of plaintiffs on both
types of clainms and awarded $150,000.00 in damages to each. In
addition, the plaintiffs argue that the district court erred by

refusing to instruct the jury on punitive damages. W reverse the

district court’s judgnment with respect to the sexual harassnent



clains, affirm with respect to the clains for intentional
infliction of enotional distress and remand for a new trial on
damages.

Plaintiffs, Lori Hatley (“Hatley”) and Habbakuk Cooper
(“Cooper”), worked as cocktail waitresses at Bally’'s AQynpia, L.P
(“Bally’s”) in 1997 and 1998. At the district court, both of them
alleged that they were subjected to sexual harassnent from
supervisors, and that even though they reported the harassnent,
Ball y’s conducted only a shaminvestigation that ultimately | ed t he
two wonen to resign

Judgnent as a matter of |aw should be rendered when “a party
has been fully heard on an i ssue and there is no legally sufficient
evidentiary basis for a reasonable jury to find for that party on
that issue.” Fed. R Cv. P. 50(a). “In entertaining a notion for
judgnent as a matter of law, the court should review all of the
evidence in the record... [ H owever, the court nust draw all
reasonabl e inferences in favor of the nonnoving party, and it may
not make credibility determ nations or weigh the evidence..
Thus, al though the court should review the record as a whole, it
must di sregard all evidence favorable to the noving party that the

jury is not required to believe.” Reeves v. Sanderson Pl unbing

Prods., Inc., 530 U S 133, 150 (2000) (enphasis added).

In granting judgnent as a matter of law, the district court

found that Bally's had proven an affirmative defense under



Burlington Ind. v. Ellerth, 524 U S 742, 765 (1998) because
Bally’s had exercised reasonable care to prevent and correct the
harassnment, and the plaintiffs had unreasonably failed to take
advantage of preventive or corrective opportunities offered by
Bal ly’s. In the alternative, the district court found that the
plaintiffs had not proven that any harassnent was severe or

pervasi ve enough to alter the conditions of their enploynent.

Appl yi ng the standard of review descri bed above, we find that
the district court erred in granting judgnent as a matter of | aw on
t he sexual harassnent cl ains. In support of their clains, both
wonen testified at trial in detail as to pervasive and severe
harassnment on the part of Bally’s supervisors, which consisted of
repeated i nappropriate touching, vulgar comments, propositioning,
and physical aggression by Jesse Stotts (“Stotts”), their
supervi sor, and Charles Perkins (“Perkins”), the D rector of Food
and Beverages. The record shows that simlar behavior was
described in their depositions and in the witten conplaints they
submtted to Bally's. Such evidence is sufficient to support the
jury’s finding that the harassnent at issue created a hostile work
environnent. See Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-23
(1993); Farpella-Crosby v. Horizon Health Care, 97 F. 3d 803, 805-06
(5th Gr. 1996). It also suffices to support a finding that the
defendants were vicariously liable for the harassnent. See

Faragher v. Gty of Boca Raton, 524 U S. 775, 807 (1998) (“An



enpl oyer is subject tovicarious liability to a victim zed enpl oyee
for an actionable hostile environnent created by a supervisor with
i mredi ate (or successively higher) authority over the enpl oyee.”);
Watts v. Kroger Co., 170 F.3d 505, 509 (5th Cr. 1999).

In addition, the plaintiffs presented sufficient evidence to
support the jury's finding that Bally’'s had not nade out the
Ellerth affirmati ve defense. The defendants presented evidence
t hat Davi dson had i ntervi ewed nunerous witnesses in the process of
conducting its investigation, and Davidson testified that she had
done everything she could to investigate the conplaints. But
plaintiffs submtted evidence that contradicted Bally’ s description
of the investigation. Both plaintiffs testified that after they
made formal conplaints about the harassnent, Bally's failed to
effectively separate themfromthe harassing supervisors, and the
harassnment continued until their departure. Janes Bostain, a
beverage supervisor at Bally's, testified that previous sexua
harassnment conplaints had “fallen through the <cracks” when
submtted to Davidson. And four other <cocktail waitresses
testified about their own earlier conplaints to Davidson of sexual
harassnment, particularly with regard to Stotts’ and Perkins’
behavior, and the failure of Bally’s to respond to such

conplaints.! Such evidence supports the jury's finding that the

Such statenents were adni ssible for purposes of show ng
that Bally’'s was on notice that Stotts and Perkins m ght have
been sexual |y harassi ng enpl oyees. Geen v. Adm nistrators of
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i nvestigation was inadequate and that Bally’'s did not take
reasonabl e neasures to correct or prevent the harassnment. Wile
Bally’s presented evidence to the contrary, the jury was free to
choose between the conflicting versions of events. See Russell v.
McKi nney Hosp. Venture, 235 F.3d 219, 225 (5th G r. 2000). The
district court could not substitute its own determ nation of the
W tnesses’ credibility for that of the jury; in doing so, it erred.

The district court did not err in rendering judgnent as a
matter of law on the state clains for intentional infliction of
enotional distress. The standard for intentional infliction of
enptional distress in Mssissippi is very high: the defendant's
conduct nust be "wanton and wilful and [such that] it would evoke
outrage or revulsion." Leaf River Forest Prods., Inc. v. Ferguson,
662 So.2d 648, 659 (Mss. 1995). “A M ssissippi federal court
defined the necessary severity as acts so outrageous in character,
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable
in a civilized comunity.” Speed v. Scott, 787 So.2d 626, 630
(Mss. 2001)(citations omtted). As this Court has noted in
relation to Texas |aw, “even though conduct may violate Title VI
as sexual harassnent, it does not necessarily becone intentiona
infliction of enotional distress[.]” Prunty v. Arkansas

Frei ghtways, Inc., 16 F.3d 649, 654 (5th Cr. 1994). As a matter

Tul ane Educ. Fund, 284 F.3d 642, 660 (5th GCr. 2002).
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of law, Davidson’s failure to respond adequately to the plaintiffs’
conplaints, while negligent, does not rise to the level of
out rageousness necessary to establish intentional infliction of
enotional distress. Wiile the jury could reasonably have
determned that the evidence of Perkins’ and Stotts’ behavior
reached the requisite degree of outrageousness, there was no basis
for finding Bally’s vicariously liable for intentional infliction
of enotional distress. Under Mssissippi |law, “an enployer is not
liable for an enployee's intentional or crimnal acts unless the
enpl oyer either authorized or ratified the act.” Tichenor v. Roman
Cat holic Church of Archdi ocese of New Ol eans, 32 F.3d 953, 959
(5th CGr. 1994); Mdinton v. Delta Pride Catfish, Inc., 792 So.2d
968, 976 (M ss. 2001).2 The plaintiffs presented no evi dence that
Bally’s authorized the harassnent, and the only evidence of
ratification was that Bally's did not fire the harassers - a fact
that is insufficient on its own to establish ratification. Craft
v. Magnolia Stores Co., 138 So. 405, 406 (Mss. 1931).

Finally, the district court did not err infailing to instruct
the jury on punitive danages. “An enployer is liable for punitive
damages in a Title VII action if (1) its agent is enployed in a
position of managerial capacity, (2) the agent acts within the

scope of enploynent, and (3) the agent acts with malice or reckl ess

’As stated previously, Bally's could be held vicariously
Iiable for the sexual harassnent itself. Faragher, 524 U S. at
807.



indifference towards the federally protected rights of the
plaintiff. However, such liability may not be inputed if the
agent's actions are contrary to the enployer's good faith effort to
conply with” Title VII of the Gvil Rights Act. Geen, 284 F. 3d at
653 (2002)(citing Kolstad v. Amer. Dental Ass’'n., 527 U S. 526
(1999)). | ndeed, the Suprene Court has stated that “in the
puni tive danmages context, an enpl oyer may not be vicariously liable
for the discrimnatory enploynent decisions of managerial agents
where these decisions are contrary to the enployer's good-faith
efforts to conply with Title VII.” Kolstad, 527 U. S. at 545. In
the present case, Bally’s nade out the “good faith” defense to
puni tive damages. Davidson was arguably an agent in a nanageri al
capacity, and she may have acted wth malice or reckless
indifference to the rights of the plaintiffs within the scope of
her enploynent. However, these actions were contrary to Bally’'s
good faith effort to prevent sexual harassnent in the workpl ace, as
is evidenced by the fact that Bally' s had a wel | -publicized policy
f or bi ddi ng sexual harassnent, gave traini ng on sexual harassnent to
new enployees, established a grievance procedure for sexual
harassnment conplaints, and initiated an investigation of the
plaintiffs’ conplaints. These actions evidence a good faith
effort on the part of Bally’'s to prevent and punish sexual
harassnment. As a result, an instruction on punitive danages was

not required.



The jury verdict awarded each plaintiff $150,000 in
conpensatory damages for both the Title VII clains and the clains
for intentional infliction of enotional distress. Gven that it is
i npossi ble to determ ne what portion of the damages corresponds to
the sexual harassnent clains, we remand for a newtrial solely on
the i ssue of conpensatory damages for the sexual harassnent.

CONCLUSI ON

The evidence presented at trial was such that a reasonable
juror could conclude that the plaintiffs had been sexual |y harassed
and that the defendants had not established an affirmative def ense.
Consequently, the district court erred in granting judgnent as a
matter of law on the sexual harassnent clains. However, the
district court did not err in granting judgnent as a matter of |aw
on the state law clains for intentional infliction of enotiona
distress or in refusing to instruct the jury on punitive damages.
Consequently, the district court’s decision is REVERSED in part,
AFFIRVED in part, and REMANDED for a newtrial solely to determ ne

t he anount of conpensat ory danages for the sexual harassnent cl ai ns.



