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Appeal fromthe United States District Court
for the Southern District of M ssissipp

June 6, 2002

Before KING Chief Judge, and SM TH and BENAVI DES, Circuit
Judges.

KING Chief Judge:

Petitioner-Appellant Ron Chris Foster, a M ssissippi death-
row i nmate, appeals the district court’s denial of his petition
for a wit of habeas corpus brought under 28 U S. C. § 2254 (1994
& Supp. V 1999). He raises three clains on appeal: (1) violation
of his Sixth and Fourteenth Amendnent right to effective

assi stance of counsel on the ground that his counsel failed to



investigate and to present available mtigating evidence, (2)
violation of his Sixth and Fourteenth Amendnent right to
ef fective assistance of counsel on the ground that his counsel
failed to file a notion to transfer Foster’s case to juvenile
court, and (3) violation of the Eighth and Fourteenth Anendnents’
prohi biti on agai nst cruel and unusual punishnments on the ground
that M ssissippi does not nandate particul arized findi ngs
regarding the “maturity and noral cul pability” of defendants
under eighteen years old before they may be tried and sentenced
for a capital offense as an adult. The district court granted
Foster’s request for a certificate of appealability (“COA’) on
the first claim and he requests that this court grant COAs on
the other two clainms. For the followi ng reasons, we (1) affirm
the district court’s judgnent denying Foster’s claim of
i neffective assistance of counsel based on the failure to
investigate and to present sufficient mtigating evidence, (2)
grant a COA on the ineffective-assistance-of-counsel claimbased
on the failure to file a notion to transfer to a juvenile court
and then affirmthe district court’s denial of habeas relief on
that claim and (3) deny Foster’s request for a COA on the Eighth
Amendnent cl ai m
| . BACKGROUND
On Septenber 8, 1989, a M ssissippi grand jury indicted

Petitioner-Appellant Ron Chris Foster for the nmurder of George



Shelton in the course of commtting arned robbery, a capital
offense in Mssissippi. See Mss. CooE ANN. § 97-3-19(2)(e)
(2000).! Although Foster was only seventeen years old at the
time of the alleged offense, and the M ssissippi youth courts
general ly have exclusive jurisdiction over crimnal cases brought
agai nst anyone under eighteen years of age, see Mss. CobE ANN

88 43-21-105(d), 43-21-151(1) (2000), the state district attorney
prosecuted Foster as an adult pursuant to section 43-21-151 of
the M ssissippi Code, which provides that “[a]ny act attenpted or
commtted by a child, which if coomtted by an adult woul d be
puni shabl e under state or federal law by life inprisonnment or
death, will be in the original jurisdiction of the circuit court”
rather than the youth court, id. § 43-21-151(1)(a).

Before trial, Foster’s counsel, Mchael Farrow, filed a
nmotion for a psychiatric exam nation to determ ne Foster’s
conpetency to stand trial and to ascertain “any mtigating
factors or circunstances which m ght be used by the defense in
the penalty phase of the case.” The notion requested that the
state provide for “a full psychiatric evaluation, psychiatric

hi story, nmental and enotional history and all rel evant

! The statute of conviction provides, in pertinent part:
“The killing of a human being wi thout the authority of |aw by any
means or in any manner shall be capital nurder . . . [w hen done
with or without any design to effect death, by any person engaged
in the comm ssion of the crinme of . . . robbery.” Mss. CobE ANN.
8§ 97-3-19(2)(e).



psychi atric and physiol ogical testing of the Defendant.”? After
a hearing on the notion, the state trial court entered an order
commtting Foster to the M ssissippi State Hospital at Wiitfield
(“Whitfield”) to undergo psychiatric evaluation for the specific
purposes of determning: (1) his conpetency to stand trial and
(2) his sanity at the tinme of the offense. However, the trial
court “h[e]ld its ruling in abeyance on the defendant’s request
[for a psychiatric opinion] on mtigating evidence until such
time as it [] received the report of the Physicians at
[Whitfield].”

On July 20, 1990, the state trial court received a letter
witten by the director of forensic service at Wiitfield
reporting on the staff’s exam nation of Foster (the “Whitfield
report”). According to the Witfield report, the staff had
concl uded that Foster “did have a rational as well as factual
under st andi ng of courtroom proceedi ngs and would be able to
assist his attorney in preparing his defense” and that “he knew
the difference between right and wong in relation to his actions

at the tinme of the crinme.” The report further stated:

2 |In support of his notion for a psychiatric exam nati on,
Foster submtted an affidavit in which his parents, Stevson and
Lillie Mae Foster, stated that “[dJuring the course of his life
Chris (Foster) has exhibited, at tinmes, sonme rather strange and
bazaar [sic] behavior |leading us to question his sanity and
enotional health and well being.” They further stated that “[we

firmy believe that our son suffers froma substanti al
defect of thought, npod, and perception [and] seriously question
whet her, in his present nental state, our son can cooperate with
his attorney in the preparation of his defense.”
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At no tinme during our observation of him here has M.
Foster displayed any synptom of psychotic disorder or
organic nental disorder. Qur ward observations, forner
ment al st atus observati ons, and psychol ogi cal testing all
supported the diagnosis of Conduct D sorder and
Personality Disorder wth Antisocial and Narcissistic
Feat ures. These diagnoses reflect an individual who
tends to disregard the rules of society and places his
own needs and desires ahead of those of other people.
M . Foster tends to over-enphasi ze his own i nportance and
prowess and m nim ze his responsibility for his behavior

and its consequences. Because of these personality
traits he may not always choose to cooperate with his
attorney or with the court, but | believe that he is

capabl e of cooperating if he chooses to. He has been

i nvol ved in physical altercations both in the jail and

here and this behavior may wel |l conti nue.

Upon receiving the Waitfield report, the trial court did not
rule on the mtigating-evidence portion of Foster’s notion for
psychi atric exam nation. However, after the Wiitfield report was
submtted to the court, Farrow filed a notion requesting state
funding to hire a nental -health expert for the purpose of
devel oping mtigating evidence. 1In a hearing on this and several
other pre-trial notions on August 29, 1990, Farrow inforned the
trial court that he needed tine to nake inquiries regarding the
availability and fee schedul es of nental -health experts.
Consequently, the trial court entered an order declining to rule
at that tinme on Foster’s notion to hire a nental -health expert.

In October 1990, Farrow filed a notion for continuance on
the ground that his poor health condition (nononucl eosis)
precl uded himfrom providing Foster with an adequat e defense.
During cross-exam nation by the state district attorney at the
hearing on this notion, Farrow indicated that he intended to
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present the testinony of nental -health experts as evi dence
mtigating against inposition of the death penalty at the

sent enci ng phase of Foster’s trial. However, Farrow never
submtted information regarding the availability and fee
schedul es of experts or otherw se renewed his request for state
funding to secure expert assistance in developing mtigating
evidence. The state trial court granted Farrow s notion for a
conti nuance, and al nost three nonths later, on January 14, 1991,
Foster’s trial began without a ruling on the notion requesting
funding for or appointnent of a nental -health expert.

In the guilt/innocence phase of Foster’s trial, the state
built its case against Foster around the testinony of Vincent
Harris, a co-defendant charged as an accessory to capital nurder
who clainmed that he was with Foster on the night of the crine.
Harris, who was fifteen years old at the tine of the offense,
testified that Foster told Harris that Foster planned to rob a
conveni ence store by bringing sone itens to the cashier’s counter
as if to purchase them and then junping behind the counter in an
attenpt to surprise Shelton (who they knew woul d be working at
the store at this tine) and then rob the store. According to
Harris, he and Foster rode a bicycle to the conveni ence store,
and Harris waited outside sone distance fromthe store while
Foster rode the bicycle the rest of the way and entered the
store. Harris testified that after a short period of tine,
Foster cane out of the store and told Harris that he had shot
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Shelton. According to Harris, Foster explained that as he and
Shelton were struggling with each other to gain control of a gun
t hat Shelton had pulled from behind the cashier’s counter,
Shelton was shot in the fray. Harris further testified that
Foster was carrying this gun when he cane out of the store. 1In
an effort to corroborate Harris’'s testinony, the state introduced
the testinony of various detectives and ot her | aw enforcenent
officials who had worked on the case and of forensic experts who
had exam ned sone of the physical evidence (e.g., the gun and
fingerprints lifted fromareas inside the conveni ence store).

Foster’s defense strategy consisted nainly of attenpting to
inplicate Harris as the perpetrator of the crine. The
investigators had retrieved the gun used to kill Shelton from
Rosie Clark, Harris's nother. By presenting her testinony and
that of her husband (Harris’ s stepfather), WIlliam d ark, Farrow
sought to bring out inconsistencies in Harris' s testinony
regardi ng how Rosie O ark had obtained the gun. In his closing
argunent, Farrow al so asserted that if the jurors concluded that
Foster was responsible for Shelton’s death, they should find
Foster guilty of mansl aughter because the shooting of Shelton
occurred accidentally during a struggle.

On January 17, 1991, the jury found Foster guilty of capital
murder. The follow ng day, the trial court held the sentencing
phase of Foster’s trial. The state reintroduced and then rested
on all of the evidence presented at the guilt/innocence stage of
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the trial, contending that this evidence proved three of the
ei ght aggravating circunstances enunerated in Mssissippi’s
deat h-penalty statute:

(1) “The capital offense was comitted while the
def endant was engaged, or was an acconplice, in the
comm ssion of, or an attenpt to commt . . . any
r obbery”;

(2) “The capital offense was commtted for the purpose of
avoiding or preventing a |lawful arrest or effecting an
escape from custody”; and

(3) “The capital offense was commtted for pecuniary
gain.”

Mss. CobE ANN. 8 99-19-101(5)(d)-(f) (2000). The state further
argued that Foster should be sentenced to death because these
t hree aggravating circunstances were not outwei ghed by any

mtigating circunstances.?

3 A Mssissippi jury may inpose a sentence of death only if
the jurors unaninously find “[t]hat there are insufficient
mtigating circunstances, as enunerated in subsection (6), to
out wei gh the aggravating circunstances.” Mss. CoDE ANN
8§ 99-19-101(3)(c). Subsection (6) provides:

Mtigating circunstances shall be the follow ng:

(a) The defendant has no significant history of prior
crimnal activity.

(b) The offense was conmtted while the defendant was
under the influence of extrene nental or enotional
di st ur bance.

(c) The victimwas a participant in the defendant’s
conduct or consented to the act.

(d) The defendant was an acconplice in the capita
of fense comm tted by anot her person and his participation
was relatively mnor.

(e) The defendant acted under extrene duress or under
the substantial dom nation of another person.

(f) The capacity of the defendant to appreciate the
crimnality of his conduct or to conformhis conduct to
the requirenents of |aw was substantially inpaired.

The age of the defendant at the tine of the crine.
Id. 8§ 99-19-101(6)(a)-(9).



Farrow argued that the state had failed to neet its burden
of proving the aggravating circunstances beyond a reasonabl e
doubt because the evidence provided a strong indication that the
shooting of Shelton was accidental (and, thus, not notivated by a
desire to evade | egal repercussions) and because no nobney was
m ssing fromthe store (and, thus, the shooting was not conmtted
in the course of robbery or for pecuniary gain). Farrow further
told the jury that the followng mtigating circunstances
out wei ghed any aggravating circunstances applicable in Foster’s
case: (1) Foster’s youth at the tine of the crinme, (2) Foster’s
| ack of any crimnal history, (3) the “extrene enotional
di sturbance” that resulted from Foster’s struggle with Shelton
over the gun, (4) Foster’s psychiatric problens of dimnished
“capacity to understand his acts and to conformhis conduct to
the requirenents of the | aw’ because of “an inpul sive |ack of

self-control,” (5) Foster’s “limted intelligence” and i nadequate
educati onal background, (6) the inpairnment of Foster’s nental
capacity as a result of his prior head injuries, (7) Foster’s
intoxication at the tine of the offense, and (8) Foster’s

ei ghteen-nonth-old son. Farrow further urged the jury to
consider any other potentially mtigating circunstances. Farrow
did not present any expert testinony to denonstrate the
mtigating circunstances relating to Foster’s nental health, as
he had indicated was his intention during the pre-trial

proceedi ngs. Nor did he seek a ruling fromthe trial court on
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his previous notions requesting that the state provide for a
ment al -heal th expert to assist in developing mtigating evidence
for Foster. Rather, the only evidence that Farrow i ntroduced in
t he sentenci ng phase in support of the mtigating circunstances
that he had laid out for the jury was the testinony of Foster’s
parents, Stevson and Lillie Mae Foster (“Stevson” and “Lillie
Mae”), and Foster’s poor report card.* However, sone of Stevson
and Lillie Mae's testinony was inconsistent with the mtigating
circunstances that Farrow told the jury were applicable in
Foster’s case. Specifically, Farrow asserted that Foster’s
probl enms with al cohol and his lowintelligence mtigated agai nst
i nposition of the death penalty. However, both Stevson and
Lillie Mae testified that they were not aware of any history of
al cohol abuse by their son and that Foster had been a “good
student.”

Stevson and Lillie Mae also attenpted to convince the jury
of Foster’s good character. They testified that Foster had lived
with themand his brother for his entire life, that he had never
bef ore been convicted of any crines, that they were a cl ose and
religious famly, and that Foster had a young son (apparently
born while Foster was in state custody waiting to be tried).

Both parents also testified that Foster had incurred two head

4 Farrow also relied on Harris's testinony at the
guilt/innocence phase of the trial that Foster had consuned
twel ve beers on the night of the robbery.
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injuries while growing up (once by being hit with a baseball and
the other tinme by falling off a notorcycle), after which he often
behaved strangely. Before |eaving the witness stand, Stevson and
Lillie Mae both cried and pleaded with the jury to spare their
son’s life.

After deliberating for approximtely one and one-half hours,
the jury returned a verdict that Foster should be sentenced to
death. Foster directly appealed his conviction and sentence to
the M ssissippi Suprene Court.® Foster was represented on appeal
by both Farrow and Janmes Craig. The M ssissippi Suprene Court
rejected all of the twenty-six clainms of error raised by Foster

and affirmed his conviction and death sentence. Foster v. State,

639 So. 2d 1263, 1268, 1304 (M ss. 1994) (6-3 decision)
(rehearing denied on Aug. 18, 1994). Foster thereafter filed a
petition for certiorari with the U S. Suprene Court, which was

deni ed on March 20, 1995. Foster v. M ssissippi, 514 U S. 1019,

reh’q denied, 514 U. S. 1123 (1995). Although there is no fornma

docunentation of Farrow s wthdrawal as Foster’s counsel in the
state court records, Farrow apparently ceased his representation
of Foster after the state appellate proceedings, as Craig was the
sol e counsel nanmed on Foster’s Suprenme Court petition for

certiorari, and Farrow was not involved in any of Foster’s

5> Mssissippi’'s death-penalty statute provides that “[t]he
j udgnent of conviction and sentence of death shall be subject to
automatic review by the Suprene Court of Mssissippi.” Mss. Cobe
ANN. 8 99-19-101(4).
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subsequent attenpts to obtain state post-conviction relief or
federal habeas relief.

Pursuant to the M ssissippi Uniform Post-Conviction
Coll ateral Relief Act, Mss. CobE ANN. 88 99-39-1 et seq. (2000),
Foster filed an application for leave to file a notion for post-
conviction relief with the M ssissippi Suprene Court on July 24,
1995.° Anpbng the clainms that Foster sought to raise in his
nmotion for post-conviction relief was ineffective assistance of
trial counsel. Foster explained in his application for |eave to
file this notion that he had not raised these ineffective-
assi st ance-of - counsel cl ains on appeal because he was still
represented by Farrow at that point. On May 16, 1996, the
M ssi ssi ppi Suprene Court denied Foster’s application for |eave

to file a notion for post-conviction relief. Foster v. State,

687 So. 2d 1124, 1141 (M ss. 1996) (5-2 decision) (rehearing
denied on Jan. 23, 1997). Foster sought review of this decision
by the U S. Suprene Court in a petition for certiorari, which the

Court denied on June 23, 1997. Foster v. M ssissippi, 521 U S.

1108 (1997).

6 Under the procedures established in the M ssissipp
Uni f orm Post - Convi ction Col lateral Relief Act, individuals such
as Foster, whose convictions and sentences have been affirned on
direct appeal to the M ssissippi Suprene Court or whose appeal s
to that court have been dism ssed, may not file a notion for
post-conviction collateral relief with the trial court until they
are granted |l eave to do so by the M ssissippi Suprene Court.
Mss. CobE ANN. § 99-39-7.
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On Cctober 29, 1997, Foster filed a petition for a wit of
habeas corpus pursuant to 28 U S.C. 8§ 2254 with the district
court. In his petition, Foster raised four clains of ineffective
assi stance of counsel, each alleging that a certain om ssion by
counsel was unreasonable and prejudicial: (1) Farrows failure to
i nvestigate and present adequate mtigating evidence at the
sent enci ng phase of Foster’s trial, (2) Farrows failure to file
a notion to transfer Foster’s case to youth court pursuant to
section 43-21-159 of the M ssissippi Code, (3) Farrow s failure
to preserve a nunber of errors commtted during trial, and (4)
the failure of Foster’s appellate counsel (including Farrow) to
raise a claimof jury-instruction error that had been preserved
at trial. |In addition to these ineffective-assistance-of-counsel
clainms, Foster asserted that his death sentence violated the
prohi bition agai nst cruel and unusual puni shnment under the Eighth
and Fourteenth Anmendnents because he was seventeen years ol d at
the time of the crinme, and the state systemdid not provide a
mechani smto determ ne whether he possessed sufficient “maturity
and noral culpability” before trying and sentencing himas an

adult for a capital offense.’

" Foster’s federal habeas petition also contained a claim
that the M ssissippi Suprene Court failed to conduct a
constitutionally neaningful review of the jury’s findings of
aggravating circunstances. However, the district court declined
to address this claim stating that “[c]learly, [it] is addressed
to the M ssissippi Suprenme Court and cannot serve as a basis for
relief in this court.” Foster did not request a COA on this
claim
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After filing his federal habeas petition, Foster filed
noti ons requesting authorization to obtain expert assistance® and
an evidentiary hearing,® both of which he asserted were necessary
to present adequately his claimthat Farrow had rendered
i neffective assistance by failing to investigate and to present
mtigating evidence. The district court denied both of these
noti ons.

On January 4, 2001, the district court denied Foster habeas
relief. After the district court denied his notion for
reconsi deration, Foster tinely filed a notice of appeal to this
court and requested a COA fromthe district court on each of his

i neffective-assi stance-of-counsel clainms and his Ei ghth Amendnent

8 Wiere a habeas petitioner has been sentenced to death,
“[ulpon a finding that investigative, expert, or other services
are reasonably necessary for the representation of the defendant,
: the court may authorize the defendant’s attorneys to obtain
such services on behalf of the defendant and, if so authorized,
shal | order the paynent of fees and expenses therefor.” 21
U S C 8§ 848(q)(9) (2000).

® The Antiterrorismand Effective Death Penalty Act of 1996
permts federal habeas courts to conduct an evidentiary hearing
on a claimwhere “the applicant has failed to develop the factual
basis of [that] claimin State court proceedings” only if:

(A) the claimrelies on—

(i) anewrule of constitutional |aw, nmade retroactive to

cases on col l ateral reviewby the Suprene Court, that was

previ ously unavai l abl e; or

(ii) a factual predicate that could not have been

previously discovered through the exercise of due

diligence; and

(B) the facts underlying the clai mwould be sufficient to

establish by clear and convincing evidence that but for

constitutional error, no reasonabl e factfinder woul d have
found the applicant guilty of the underlying offense.
28 U . S.C. 8§ 2254(e)(2) (Supp. V 1999).
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claim The district court granted a COA on Foster’s claimthat
he was deni ed effective assistance of counsel at sentencing
because of Farrow s deficient performance with respect to
mtigating evidence (“ineffective-assistance/mtigation claini),
but denied a COA on each of his remaining clains. Foster now
appeal s the district court’s denial of habeas relief on his
i neffective-assistance/ mtigation claimand requests a COA from
this court on the remaining clains raised in his federal habeas
petition.
| I . FEDERAL HABEAS STANDARD OF REVI EW

“I'n a habeas corpus appeal, we review the district court’s
findings of fact for clear error and review its concl usions of
| aw de novo, applying the sane standard of review to the state

court’s decision as the district court.” Thonpson v. Cain, 161

F.3d 802, 805 (5th Gr. 1998). Because Foster filed his petition
for federal habeas corpus relief after the date of the enact nent
of the Antiterrorismand Effective Death Penalty Act of 1996,

Pub. L. No. 104-132, 100 Stat. 1214 (codified as anended at 28
US C 8§ 2254 (Supp. V 1999)) (“AEDPA’), the district court’s

federal habeas review was governed by AEDPA. See Penry v.

Johnson, 532 U.S. 782, 792 (2001).
Under 8§ 2254(d) of AEDPA, habeas relief is not available to

a state prisoner
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W th respect to any clai mthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim—

(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or

(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceeding.

28 U.S. C. 8§ 2254(d) (Supp. V 1999).
The Suprenme Court recently el aborated on the § 2254(d) (1)

standards. See Wllians v. Taylor, 529 U S. 362, 404-13 (2000).

Appl yi ng statutory construction principles, the Court determ ned
that the phrases “contrary to” and “unreasonabl e application of”
establish “two categories of cases in which a state prisoner may
obtain federal habeas relief with respect to a clai m adjudi cated
on the nerits in state court.” |d. at 404. According to the
Court, a state court decision is “contrary to. . . clearly
establi shed Federal |aw, as determ ned by the Suprene Court” if:
(1) “the state court applies a rule that contradicts the
governing |law set forth in [the Suprene Court’s] cases,” or (2)
“the state court confronts a set of facts that are materially

i ndi stingui shable froma decision of [the Suprene] Court and
nevertheless arrives at a result different from [ Suprene Court]
precedent.” |d. at 405-06.

The Court determ ned that a state court decision is “an

unreasonabl e application of clearly established” Suprene Court
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precedent if the state court “correctly identifies the governing
| egal rule but applies it unreasonably to the facts of a
particul ar prisoner’s case.” 1d. at 407-08. The Court
establi shed two guidelines for ascertaining when an application
of federal law is “unreasonable.” First, the Court indicated
that the inquiry into unreasonabl eness is an objective one. See
id. at 409-10. Second, the Court enphasized that “unreasonable”
does not nean nerely “incorrect”: an application of clearly
establ i shed Suprene Court precedent nust be incorrect and
unreasonable to warrant federal habeas relief. See id. at 410-
12.

To establish that habeas relief is warranted on the
8§ 2254(d)(2) ground that the state court’s decision was based on
an “unreasonabl e determ nation of the facts in light of the
evi dence presented in the State court proceeding,” a petitioner
must rebut by clear and convinci ng evidence the §8 2254(e) (1)
presunption that a state court’s factual findings are correct.

Dow hitt v. Johnson, 230 F.3d 733, 741 (5th G r. 2000); see also

28 U . S.C. 8§ 2254(e)(1) (Supp. V 1999) (“In a proceeding
instituted by an application for a wit of habeas corpus by a
person in custody pursuant to the judgnent of a State court, a
determ nation of a factual issue nmade by a State court shall be

presunmed to be correct. The applicant shall have the burden of
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rebutting the presunption of correctness by clear and convi nci ng
evi dence. ”).

I11. 1 NEFFECTI VE ASSI STANCE OF COUNSEL | N | NVESTI GATI NG
AND PRESENTI NG M TI GATI NG EVI DENCE

As the Suprene Court has recogni zed, the standard governing

clains of ineffective assistance of counsel established in

Strickland v. Washington, 466 U S. 668 (1984), “qualifies as

‘clearly established Federal |aw, as determ ned by the Suprene
Court of the United States’” for the purpose of federal habeas
revi ew under 8§ 2254(d). Wllians, 529 U.S. at 391. Accordingly,
Foster is entitled to relief if the state court’s adjudication of
his ineffective-assistance-of-counsel claimwas either contrary

to or involved an unreasonabl e application of Strickland, or if

the state court’s decision is based on an unreasonabl e
determ nation of the facts in light of the evidence before the

court. In Strickland, the Court held that in order to establish

a violation of the Sixth Amendnent right to effective assistance
of counsel, a defendant nust nake two show ngs:
First, the def endant nust showthat counsel’s perfornmance

was deficient. This requires show ng that counsel nade
errors so serious that counsel was not functioning as the

“counsel” guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nust show that the
deficient performance prejudiced the defense. Thi s

requi res showi ng that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose
result is reliable.
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466 U.S. at 687. “[B]Joth the performance and prejudice
conponents of the ineffectiveness inquiry are m xed questions of
|law and fact.” |1d. at 698.

To prevail on an ineffective-assistance-of-counsel claim a

def endant nust tie Strickland s deficiency and prejudi ce prongs

to particular instances of counsel’s performance, i.e., the

def endant “nust identify the acts or om ssions of counsel that
are alleged not to have been the result of reasonable

pr of essi onal judgnment” and to have rendered the result of the
trial unreliable. 1d. at 690. Foster’s ineffective-assistance
claimis based on Farrow s alleged failure to investigate and to
present evidence that would have mtigated agai nst inposition of
the death penalty in Foster’s case.

Initially, Foster contends that Farrow s perfornance was
constitutionally deficient because Farrow failed to present
existing mtigating evidence regarding Foster’s nental condition.
According to Foster, Farrow should have presented the Witfield
report because its diagnoses of Foster with Conduct Disorder and
Personality Disorder and its determ nation that Foster had an 1Q
of 80 constituted substantial mtigating evidence. Foster also
argues that Farrow s investigation into mtigating evidence was
i nadequat e because he failed to seek the following: (1) an
expert’s opinion further developing the information in the
Whitfield report for purposes of mtigation and (2) further
psychi atric and neurol ogical testing and eval uati on of Foster,
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i ncl udi ng any nedi cal records regarding Foster’s two head
injuries. In support of his clains that the Wiitfield report
supported statutory mtigating circunstances (and thus shoul d
have been presented) and that an adequate investigation would
have yielded further “nental health” mtigating evidence, Foster
submtted (to the state court as well as the district court) an
affidavit of Dr. Marc Zimmermann, a clinical and forensic
psychologist. In his affidavit, Dr. Zi nmmermann hi ghlighted the
Whitfield report’s findings that he concluded were evidence
supporting the existence of certain statutory mtigating

ci rcunst ances and recommended that Foster undergo further

psychi atric and neurol ogi cal testing.

Foster further argues that, in addition to failing to
present and investigate this “nental health” mtigating evidence,
Farrow di d not adequately investigate mtigating evidence
regardi ng Foster’s famly background. In support of this claim
Foster submtted affidavits of his sister, one of his brothers,
three of his friends, and one of his neighbors. Each of these
i ndi vidual s explained his or her relationship with Foster and
attested that he or she would have testified for Foster if Farrow
had asked himor her to do so. Collectively, the affidavits
i ndi cated that Foster began consum ng al cohol at a young age and
suggested that Foster’s father and two ol der brothers had abused

al cohol as Foster was grow ng up.
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The M ssissippi Suprenme Court rejected Foster’s argunent
that he was deni ed effective assistance of counsel as a result of

Farrow s all eged om ssions. Foster v. State, 687 So. 2d 1124,

1133-34 (M ss. 1996). The court denied Foster’s claimbased on
the “nmental health” mtigating evidence on the ground that he had
not established that Farrow s performance was deficient under the

first prong of Strickland. See id. The court denied Foster’s

cl ai mbased on the “fam |y background” mtigating evidence on the
ground that any deficiency in Farrow s performance had not
prejudi ced the outconme of trial, as required under the second

prong of Strickland. See id. at 1134. Foster contends that the

district court erred in denying himrelief on both of these
clains. W address each of these argunents in turn.

A Failure to Investigate and Present “Mental Health”
Mtigating Evidence

As noted above, the M ssissippi Suprenme Court rejected
Foster’s ineffective-assistance cl ai m based on “nental health”
mtigating evidence because the court determ ned that Foster had

not established deficient performance under Strickland. 1d. at

1133-34. In Strickland, the Suprenme Court held that deficient

performance is established by show ng that, “considering all the

circunstances,” “counsel’s representation fell bel ow an objective
standard of reasonabl eness” “under prevailing professional
norms.” 466 U S. at 688. More specific to Foster’s ineffective-

assi stance claimis the Court’s holding that “counsel has a duty
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to make reasonabl e investigations or to nake a reasonabl e

deci sion that nakes particular investigations unnecessary.” |d.
at 691. “[A] particular decision not to investigate nust be
directly assessed for reasonabl eness in all the circunstances.”
Id. In particular, counsel’s strategic decisions not to conduct
further investigation in pursuit of mtigating evidence are

entitled to substanti al deference under Strickl and. See i d.

Simlarly, “Strickland requires that we defer to counsel’s

decision not to present mtigating evidence or not to present a
certain line of mtigating evidence when that decision is both

fully informed and strategic, in the sense that it is expected,
on the basis of sound | egal reasoning, to yield sone benefit or

avoid some harmto the defense.” More v. Johnson, 194 F.3d 586,

615 (5th Cr. 1999). Further, this court has held that “a
tactical decision not to pursue and present potential mtigating
evi dence on the grounds that it is double-edged in nature is

obj ectively reasonabl e, and therefore does not anmount to

deficient performance.” Lanb v. Johnson, 179 F.3d 352, 358 (5th

Cr. 1999) (quoting Rector v. Johnson, 120 F.3d 551, 564 (5th

Gr. 1997)).

The M ssissippi Suprenme Court determ ned that Farrow nade
“tactical” decisions not to present the Wiitfield report to the
jury at the sentencing phase and not to seek further “nental
health” mtigating evidence. See Foster, 687 So. 2d at 1131.
The court concluded that these “tactical” decisions were
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reasonabl e because, according to the court, there was a
significant risk that such information would harm Foster’s case
for a sentence of life inprisonnent rather than a sentence of
death. See id.

Wth respect to the Wiitfield report, the court determ ned
that the information therein “would surely leave the jury with
the i npression that Foster knew right fromwong and [that] he
could not care |l ess about his actions or the consequences
thereof.” |1d. Accordingly, the court concluded that it was
reasonable for Farrowto rely on Foster’s report cards in support
of the “limted intelligence” mtigating factor rather than
introducing the Wiitfield report’s determ nation that Foster had
an |Qof 80. 1d. at 1133.

Simlarly, the court concluded that Farrow s “tactical
deci sion not to investigate psychol ogi cal evidence did not
deprive [Foster] of effective assistance of counsel” because
Farrow “coul d have judged that [any such evidence] woul d have
been harnful” in light of the information in the Witfield
report. 1d. at 1131. Thus, the court determ ned that Farrow
acted reasonably in relying on Foster’s parents’ testinony
regardi ng Foster’s two head injuries rather than seeking nedical
docunentation of those injuries or further expert evaluation of
Foster, particularly “[i]n light of the Wiitfield Report which

i ndi cated that no organic nental disorder existed.” 1d. at 1133.
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Foster argues that the M ssissippi Suprenme Court’s finding
that Farrow made a strategic decision to cease investigation into
Foster’s psychiatric condition is an unreasonabl e factual
deternmi nation warranting habeas relief under 8§ 2254(d)(2).
According to Foster, this determnation is unreasonable in |ight
of the undisputed evidence that Farrow filed notions seeking the
assi stance of a nental health expert for purposes of devel oping
mtigating evidence after the Wiitfield report was conpl et ed.
Foster asserts that Farrow did not nmake a strategi c decision not
to pursue further investigation of Foster’s psychiatric
condition, but rather “wholly failed to follow through on this
request.”

The district court agreed with this argunent, finding that
if the M ssissippi Suprenme Court had known that “Farrow had noved
for funds to obtain a nental health expert to aid in the

mtigation phase” after the Wiitfield report was conpl eted “and
that the trial court proceeded to trial w thout ruling and

W t hout objection fromFarrow,” then the M ssissippi Suprene
Court “would not have concluded that . . . Farrow nmade a
reasonabl e deci sion ‘not to pursue further psychol ogi cal
testing.’”” The district court did not, however, address whether
“this error in the facts” constituted an unreasonabl e

determ nation of the facts in light of the evidence before the

M ssi ssi ppi Suprene Court.
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I n support of his challenge to the M ssissippi Suprene
Court’s finding that Farrow nade a strategic decision not to
pursue further investigation into Foster’s psychiatric condition,
Foster relies solely on the fact that Farrow filed a notion
requesting funds for expert assistance after the Wiitfield report
was conpl eted. However, the fact that Farrow filed this notion
does not necessarily underm ne the M ssissippi Suprene Court’s
finding that Farrow ultimtely nmade a strategic decision to
abandon this line of inquiry. The court could have determ ned
that Farrow did not follow up on his notion for expert assistance
(by submtting information on the availability and fee schedul es
of experts) because, after further consideration of the
information in the Wiitfield report, he concluded that pursuing
further expert evidence would not be fruitful or that the
potential detrinmental effect of such information on the jury
woul d outwei gh any potential benefits.

If we were review ng the M ssissippi Suprene Court’s factual
finding de novo, we mght be inclined to agree with Foster that
Farrow s filing of the notion for expert assistance after the
Whitfield report was conpleted indicates that his subsequent
failure to pursue this notion was an om ssion rather than an
affirmative decision not to act. However, we nust presune that
the state court’s factual finding is correct unless Foster rebuts
that presunption with clear and convincing evidence. See
Dow hitt, 230 F.3d at 741. Foster does not satisfy this burden
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merely by pointing to the fact that Farrow filed a notion for
expert assistance after the Wiitfield report was conpl et ed.
Thus, we cannot conclude that the M ssissippi Supreme Court’s
finding that Farrow nade a strategic decision to limt his
i nvestigation of mtigating evidence was an unreasonabl e
determ nation of the facts based on the avail abl e evi dence.
Foster also challenges the M ssissippi Suprene Court’s
determ nation that the Witfield report was “doubl e-edged in
nature,” and the court’s inference therefromthat any further
psychol ogi cal eval uation of Foster would simlarly yield “doubl e-
edged” evidence. Initially, Foster contends that reasonably
conpet ent counsel would have introduced the Wiitfield report at
the sentenci ng phase of trial. He points to Dr. Zi mrermann’s
testinony that “[w]hile the nental disorders diagnosed at
Whitfield (i.e., Conduct Disorder and Personality D sorder) woul d
not relieve a child in Chris [Foster’s] situation of
responsibility for capital murder, they would support a jury
finding [that] ‘[t]he offense was comm tted whil e the defendant
was under the influence of extreme nental or enotional
di sturbance’ and [that Foster’s] ‘capacity . . . to appreciate
the crimnality of his conduct or to conformhis conduct to the
requi renents of |aw was substantially inpaired’ ” (both of which
are statutory mtigating circunstances that Farrow stated were
applicable in his argunent to the jury at the sentencing phase of
Foster’s trial).
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Foster further argues that Farrow s perfornmance was
deficient as a result of his failure to conduct further
investigation into Foster’s psychiatric condition. According to
Foster, reasonabl e counsel woul d have obtai ned an expert (such as
Dr. Zinmmermann) to explain how the Whitfield report’s diagnoses
and | Q determ nation support the existence of mtigating
circunstances. |In support of this argunent, Foster points to Dr.
Zimermann's statenents (1) that Conduct Disorder and Personality
Di sorder “appear[] nore often in children of parents wth Al coho
Dependence,” (2) that “[p]eople with these disorders tend to have
difficulty conformng their behavior to the norns of society,”
and (3) that the 1Q score of 80 attributed to Foster in the
Whitfield report “indicates that on the day M. Shelton was
killed Chris Foster had a nental age of |less than 13 years old.”
Foster also argues that Farrow did not provide reasonably
ef fective assistance because he failed to seek further expert
eval uation of Foster to determ ne whether he suffered from
“organi ¢ brain damage or other serious nental or enotional
dysfunction.” |In support of this argunent, Foster apparently
relies on Dr. Zimermann'’s recommendation that “a thorough
neur opsychol ogi cal and/ or neurol ogi cal eval uati on should be
conpl eted [ because] [Db]rain damage or dysfunction may be the
cause of behavior that is often | abel ed as Conduct D sorder and

woul d be considered as a mtigating factor.”
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The M ssissippi Suprenme Court’s determ nation that the
Whitfield report and any further psychiatric evidence that m ght
have been obtai ned were doubl e-edged in nature is a factual
finding that we presune correct absent clear and convi ncing

evidence to the contrary. Cf. Dowhitt, 230 F.3d at 745

(concl udi ng that under 8 2254(d)(2), “we are bound by the state
habeas court’s findings that the[] records (indicating that the
petitioner suffered fromnental illness) included information
whi ch coul d have hurt [the petitioner’s] case [because those]
findings are clearly supported by the record”). 1In concluding
that the Whitfield report contained damagi ng i nformation
justifying a conclusion that further psychiatric investigation
woul d be fruitless and potentially harnful, the M ssissipp
Suprene Court appears to have relied heavily on the foll ow ng
| anguage:
At no tinme during our observation of him here has M.
Foster displayed any synptom of psychotic disorder or
organic nental disorder. Qur ward observations, forner
ment al st atus observati ons, and psychol ogi cal testing all
supported the diagnosis of Conduct D sorder and
Personality Disorder wth Antisocial and Narcissistic
Feat ures. These diagnoses reflect an individual who
tends to disregard the rules of society and places his
own needs and desires ahead of those of other people.

M . Foster tends to over-enphasi ze his own i nportance and
prowess and m nim ze his responsibility for his behavior

and its consequences. Because of these personality
traits he may not always choose to cooperate with his
attorney or with the court, but | believe that he is

capabl e of cooperating if he chooses to. He has been
i nvol ved in physical altercations both in the jail and
here and this behavior may wel |l conti nue.
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Foster, 687 So. 2d at 1131. The court dism ssed Dr. Zi nmermann’s
opi nion, noting that he nerely reached different concl usions than
the Whitfield staff regarding: (1) the potentially mtigating

i nplications of Conduct Di sorder and Personality D sorder, and
(2) the need for further testing of Foster for “brain damage or
dysfunction.” See id. at 1132-33. The court concl uded that
reasonabl e counsel could have determ ned that the psychiatric
eval uation of Foster conducted by the Wiitfield staff —
involving “forty-four days of exam nation and observance” —was
sufficiently conprehensive to justify a conclusion that further
psychiatric investigation would only lead to simlarly damagi ng
information. 1d. at 1131-32.

We cannot say that this finding by the M ssissippi Suprene
Court regarding the “doubl ed-edged” nature of the information
contained in the Wi tfield report and of any further
psychi atric/ neurol ogi cal evidence is an unreasonabl e
determ nation of the facts in light of the evidence before that
court. Accordingly, we presune this finding to be correct.

Foster did not provide any evidence suggesting, contrary to
the Whitfield report’s conclusions, that he did suffer from
“organi ¢ brain damage or other serious nental or enotional
dysfunction.” As the state points out, Dr. Zi nmermann did not
interview Foster, but rather based the opinion in his affidavit
only on the Wiitfield report and affidavits of Foster’s famly
and friends. Consequently, Dr. Zimermann did not provide a
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medi cal assessnent of Foster that differed fromthat already
presented to the trial court in the Witfield report. Dr.
Zimermann's affidavit nerely suggests that nore investigation
into Foster’s nental condition should have taken place and
expands sonewhat on the Whitfield report’s diagnoses and |1 Q
determ nation. Further, Foster has not proffered “any kind of
medi cal docunentation evidencing that [he] changed in personality
due to [his] head injuries.” Foster, 687 So. 2d at 1133.

Thus, Foster has not shown that Farrow failed to find
evi dence of organic brain dysfunction as a result of inadequate
i nvestigation. Consequently, Foster’s contention that Farrow
shoul d have investigated nore and presented nore mtigating
evi dence “essentially cone[s] down to a matter of degrees.”
Dow hitt, 230 F.3d at 743 (internal quotations and citation
omtted). W have noted that courts should be particularly
cauti ous about “second-guessing” such questions of degree in

eval uating counsel’s performance under Strickland. 1d.; cf.

Burger v. Kenp, 483 U. S. 776, 793 (1987) (concluding that

al t hough counsel’s decision not to present the testinony of a
certain witness “my have been erroneous, the record surely does
not permt us to reach that conclusion” because the petitioner
“has submtted no affidavit fromthat [w tness] establishing that
he woul d have offered substantial mtigating evidence if he had

testified”).
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G ven the high level of deference that Strickland requires

us to accord to counsel’s strategic decisions, we conclude that
the M ssissippi Supreme Court did not unreasonably apply federal
law i n concluding that Foster did not establish deficient

performance under Strickland. Neither (1) Farrow s failure to

present the Whitfield report (and thus the diagnoses and 1Q
determ nation therein) nor (2) Farrow s failure to conduct
further investigation in pursuit of nore evidence regarding
Foster’s nental condition (including expert opinions elaborating
on the Wiitfield diagnoses, nedical docunentation of Foster’s
head injuries, or further evaluation for “organic brain damage or
ot her serious nental or enotional dysfunction”) conpels us to
conclude that the M ssissippi Suprene Court’s assessnent of
Farrow s performance was objectively unreasonable.!® Thus, the
district court correctly determ ned that Foster’s ineffective-
assi stance claimbased on Farrow s failure to present and
investigate “nental health” mtigating evidence does not warrant
habeas relief under § 2254(d).

B. Failure to Investigate “Fam |y Background” Mtigating
Evi dence

10 As noted above, the M ssissippi Supreme Court did not
address the question whether Foster was prejudiced by Farrow s

all eged deficiencies. In Strickland, the Suprene Court noted
that “there is no reason for a court deciding an ineffective
assistance claim. . . to address both conponents of the inquiry
if the defendant nmakes an insufficient showi ng on one.” 466 U S.
at 697.
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The M ssissippi Suprenme Court apparently did not address the
deficient-performance prong in denying Foster’s ineffective-
assi stance claimbased on Farrow s failure to investigate “famly
background” mtigating evidence, but rather denied the claim
after determning that Foster was not prejudiced by the absence
of such evidence at the sentencing phase of his trial. Foster,

687 So. 2d at 1134. The Strickland Court held that in

determ ni ng whet her a defendant chall enging a death sentence was
prejudi ced by counsel’s deficient performance, “the question is
whet her there is a reasonable probability that, absent the
errors, the sentencer . . . would have concl uded that the bal ance
of aggravating and mtigating circunstances did not warrant
death.” 466 U. S. at 695. “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.”

Id. at 694. For the purposes of the second prong of Strickl and,

a review ng court “nust be confident that at |east one juror’s
verdi ct woul d not have been different had the new evi dence been

presented.” Loyd v. Smth, 899 F.2d 1416, 1426 (5th G r. 1990).

Under M ssissippi law, a jury may not inpose the death penalty
unless it unaninously determnes that the mtigating
ci rcunst ances do not outwei gh the aggravating circunstances.
Mss. CobE ANN. § 99-19-101(3)(c).

In support of his claimthat Farrow i nadequately
investigated “fam |y background” mtigating evidence, Foster
submtted affidavits of his sister, one of his brothers, three of
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his friends, and one of his neighbors. Al of these affiants
stated that they had never been contacted by Farrow and that they
woul d have been willing to testify for Foster had they been asked
to do so. Each affiant attested to the fact that Foster’s father
drank frequently as Foster was growi ng up or that Foster, who had
access to al cohol through his two ol der brothers, began consum ng
al cohol at a very young age.

Foster maintains that he was prejudiced as a result of
Farrow s failure to investigate nore of the available “famly
background” mtigating evidence because “had counsel conducted an
i nvestigation of Foster’s life (beyond speaking to his parents)
and interviewed potential w tnesses, counsel would have uncovered
a wealth of conpelling mtigation evidence [on Foster’s
background].” According to Foster, the affidavits of his
siblings and friends indicate that “Foster’s father is a habitual
drunkard,” that Foster “began drinking about age twel ve” because
of his two older brothers’ “willingness to provide [Foster] with

al cohol ,” and that his older brother was in “constant trouble
wth the | aw because of al cohol abuse.” Foster points out that
the jury did not hear such evidence of al cohol abuse in his
famly. In fact, Foster asserts that his parents’ testinony
actual ly harnmed hi m because they testified that he had never had
probl enms with al cohol, underm ning Farrow s argunent that the
jury should consider Foster’s intoxication at the tinme of the

of fense as a mtigating circunstance.
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The M ssi ssi ppi Suprenme Court concluded that Foster had not
est abl i shed prejudi ce because he failed to show “t hat
interview ng [these] additional w tnesses would [have] produce[d]
a different outcone” at the sentencing phase of Foster’'s trial.
Foster, 687 So. 2d at 1134. 1In reaching this conclusion, the
court found that the affidavits did not, as Foster clained,
“paint a picture of alcoholic stupor and abusive behavior.” I1d.
The court further reasoned that “[i]t would have been a
di sservice [to Foster] to have friends and famly brought in to
explain the | ongstanding history of al coholism because a jury
could have inferred a high tolerance |evel and not credited the
twel ve beers as being enough to intoxicate such a hard drinker.”
Id.

Based on our review of the affidavits in light of Foster’s
argunents on appeal, we conclude that Foster has not offered the
cl ear and convincing evidence necessary to rebut the presunption
of correctness accorded to the M ssissippi Suprene Court’s
finding that the affidavits do not establish the “al coholic
stupor and abusive behavior [that] Foster clains.” 1d.

Accordi ngly, we cannot say that the M ssissippi Suprene Court

unreasonably applied Strickland in determi ning that the om ssion

of this evidence did not prejudice the outcone of the trial. The
jury was presented with —and sentenced Foster to death in spite
of —mtigating evidence indicating that Foster was only
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seventeen years old at the tinme of the offense, that he did not
have any crimnal history, that he had a young son, that he had
st opped attending school in the mddle of his eighth grade year
and had perforned poorly throughout this brief period, and that
he did not carry a gun with himto the convenience store. The
M ssi ssi ppi Suprene Court apparently determned that if this
mtigating evidence did not persuade the jury that Foster should
not be sentenced to die, it is not reasonably probabl e that
establishing a famly history of al cohol abuse woul d have altered
at least one juror’s balancing determnation in favor of life.
We cannot conclude that this assessnent was objectively
unreasonabl e. Accordingly, the M ssissippi Suprene Court’s

deci sion denying Foster’s ineffective-assistance cl ai mbased on
“fam |y background” mtigating evidence does not provide a basis

for habeas relief under 8§ 2254(d). See Strickland, 466 U. S. at

697 (“If it is easier to dispose of an ineffectiveness claimon
the ground of |ack of sufficient prejudice, which we expect wll
often be the case, that course should be followed.” ). The
district court did not err in denying Foster habeas relief on
this claim
| V. REQUESTS FOR CERTI FI CATES OF APPEALABI LI TY

Al t hough Foster apparently requests that this court issue

COAs on all five of the other clains that he asserted in his

federal habeas petition, he briefs only two of those clains on

35



appeal. W consider the unbriefed clains abandoned. Johnson v.

Puckett, 176 F.3d 809, 814 (5th Cr. 1999). The two briefed
clains, which we will address in turn, are: (1) that Farrow
rendered i neffective assistance of counsel by failing to file a
nmotion to transfer Foster’s case to youth court because Foster
was a “child” under M ssissippi law at the tine of the offense
(the “ineffective-assistance/transfer claint), and (2) that
Foster’s death sentence violates the Eighth and Fourteenth
Amendnent s’ prohi bition agai nst cruel and unusual punishnents
because the trial court did not nmake particularized findings
regarding his maturity and noral cul pability before he was tried
and sentenced as an adult for a capital offense (the “Eighth
Amendnent cl ainf).

In their district-court filings and in their briefs for this
appeal, both Foster and the state treat the ineffective-
assi stance/transfer claimtogether with the Ei ghth Anendnment
claim Specifically, Foster clains that the Ei ghth Amendnent
violation is a result of either “systematic failure” of
M ssissippi’s procedures or ineffective assistance of counsel.
Likely in response to the parties’ approach, the district court
also treated these two clains together and did not fully
di stingui sh between them W thus pause briefly in our analysis
to clarify that, in light of the state court proceedi ngs, these
two clains nust be treated separately for purposes of federa
habeas revi ew.
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G ven that Farrow was still representing Foster in Foster’s
direct appeal to the M ssissippi Suprenme Court, it is not
surprising that Foster did not raise the ineffective-
assi stance/transfer claimon direct appeal; rather, he raised
only the Ei ghth Anendnent claim challenging M ssissippi’s
failure to require particul arized findings before m nor
defendants are tried as adults for a capital offense. In his
state application for leave to file a notion for post-conviction
relief, Foster asserted the ineffective-assistance/transfer claim
for the first time and the Ei ghth Anendnent claimfor the second
time. The M ssissippi Suprene Court declined to reach the Eighth
Amendnent cl ai mon post-conviction review on the ground that the
court had already adjudicated that claimin Foster’s direct
appeal . Foster, 687 So. 2d at 1135. The court did, however,
address the ineffective-assistance/transfer claim See id.
Accordingly, we nust treat the two clains separately on federa
habeas review, |ooking to the M ssissippi Suprenme Court’s
deci sion on Foster’s application for post-conviction relief (the
“post-conviction decision”) in evaluating the ineffective-
assi stance/transfer claim and | ooking to that court’s decision
on direct appeal (the “direct-appeal decision”) in evaluating the

Ei ght h Amendnent claim !

11 Because the district court tended to nerge Foster’s
i neffective-assistance/transfer claimand his Ei ghth Arendnent
claim that court, after recognizing that the post-conviction
deci si on deened the Eighth Arendnent claimto be procedurally
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A The COA St andard

W may grant a COA “only if the applicant has nmade a
substantial show ng of the denial of a constitutional right.” 28
US C 8 2253(c)(2) (Supp. V 1999). *“A ‘substantial show ng’
requires the applicant to denonstrate that the issues are
debat abl e anong jurists of reason; that a court could resol ve the
issues (in a different manner); or that the questions are
adequate to deserve encouragenent to proceed further.” Styron v.
Johnson, 262 F.3d 438, 444 (5th Cr. 2001) (internal quotations
and citations omtted). |If the habeas petitioner seeks a COA on
a claimthat the state court denied on a state procedural ground,
the petitioner nmust al so show that reasonable jurists would find
it debatabl e whether the state procedural ground bars federal

habeas review. Slack v. MDaniel, 529 U S. 473, 484 (2000). In

determ ni ng whet her Foster has net the COA standard, we resolve
all doubts in his favor, and we may consider the severity of his

death sentence in our determ nation. Hll v. Johnson, 210 F. 3d

481, 484 (5th Cir. 2000).

Both the direct-appeal decision denying Foster’s Eighth
Amendnent cl aimand the post-conviction decision denying his
i neffective-assistance/transfer claimrely on both state

procedural grounds and federal-law grounds. While the district

barred, proceeded to review the post-conviction decision s denial
of Foster’s ineffective-assistance/transfer claimon the nerits

as if it were an alternative ground for the state court’s deni al
of the Eighth Anendnent claim
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court recognized that the M ssissippi Suprene Court invoked both
state law and federal law, the district court apparently based
its denial of habeas relief only on the nerits of these clains,
not on the purported state procedural bar. |In this appeal, the
state raises the procedural bar as a basis for denial of relief
on these clains in addition to arguing that the district court
correctly denied these clains on their nerits.
Because federal courts nmust “honor a state holding that is a

sufficient basis for the state court’s judgnent, even when the

state court also relies on federal | aw, Harris v. Reed, 489 U. S

255, 264 n.10 (1989), we first address the “procedural” prong of
the COA standard. Accordingly, we begin our analysis of each
claimby determ ning whether reasonable jurists would find it
debat abl e whether the state-law ground is a constitutionally
sufficient basis to preclude federal review (i.e., whether the
state-law ground is “independent and adequate”).
B. The “Independent and Adequate State G ound” Doctrine

Federal courts are precluded fromreview ng a federal claim
that the state court denied on state-law grounds only if: (1) the
state-law ground relied on by the state court is both

“independent of the federal question and adequate to support the

judgnent,” Coleman v. Thonpson, 501 U. S. 722, 729 (1991)

(enphases added), and (2) the petitioner is not able to

denonstrate either that there is “cause for the default and
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actual prejudice as a result of the alleged violation of federal
law, or . . . that failure to consider the clains wll result in
a fundanental m scarriage of justice,” id. at 750. Were, as in
the instant case, the state court relied both on a state
procedural rule and on federal |law in denying the federal claim
we “Wll presune that there is no i ndependent and adequate state
ground for [the] state court decision [if it] ‘fairly appears to
rest primarily on federal law, or to be interwoven wth the
federal |aw, and when the adequacy and i ndependence of any

possi ble state law ground is not clear fromthe face of the

opinion.”” |d. at 735 (quoting Mchigan v. Long, 463 U S. 1032,

1040-41 (1983)). This presunption nmay be rebutted, and thus
federal review precluded, only if the state court “clearly and
expressly” stated that the state procedural ground was a basis
for its decision independent of the federal-law ground. |[d.;

Anpbs v. Scott, 61 F.3d 333, 338 (5th Gr. 1995).

In addition to being “independent,” a state procedural
ground for denial of a federal claimnust be “adequate” to

precl ude federal habeas review of that claim The Suprenme Court
recently reiterated the neani ng of “adequate” for purposes of the
“i ndependent and adequate state ground” doctrine: “Ordinarily,
violation of firmy established and regularly followed state
rules . . . wll be adequate to foreclose review of a federa
claim There are, however, exceptional cases in which exorbitant

application of a generally sound rule renders the state ground
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i nadequate to stop consideration of a federal question.” Lee v.
Kemma, 122 S. . 877, 885 (2002) (internal quotations and
citations omtted).

C. | neffective Assistance of Counsel in Failing to File a
Motion to Transfer Foster’s Case to Youth Court

Foster requests a COA fromthis court on his claimthat
Farrow rendered ineffective assistance by failing to file a
motion to transfer Foster’s case to the youth court. As noted
above, Foster did not raise this ineffective-assistance/transfer
claimin his direct appeal to the M ssissippi Suprene Court (as
he was still represented by Farrow at that point), but rather in
his application for leave to file a notion for post-conviction
relief to that court. In its post-conviction decision, the
M ssi ssi ppi Suprene Court clearly denied Foster’s ineffective-
assi stance/transfer claimon its nerits by applying the two-

pronged Strickland analysis: “[We nust analyze the [clainm in

ternms of whether Farrow was reasonable for not requesting [a
transfer] notion, and whether such failure resulted in
prejudicing Foster’s defense.” Foster, 687 So. 2d at 1135. The
court al so, however, nmade reference to a purported state
procedural ground in denying this claim Specifically, the court
stated that “[t]he true color of Foster’s (ineffective-

assi stance/transfer) claimis that his death sentence is
unconstitutional because he was placed in adult court w thout

particul arized findings.” 1d. at 1136. According to the court,
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it had already adjudicated this claimin Foster’s direct appeal
and thus the claimwas barred fromreconsideration under the
doctrine of res judicata. 1d. at 1137. Wiile in this portion of
its opinion the M ssissippi Suprene Court appears to equate
Foster’s ineffective-assistance/transfer claimw th his Ei ghth
Amendnent claim (and thus to subject both clains to the state
procedural bar), the court appears to recognize that the two
clains are different and separate from each other el sewhere in
the opinion, stating:
[T]he issue of whet her the death penalty is
unconstitutional due to a | ack of particularized finding
in the youth court is a procedurally barred issue. W
cannot consider the nerits of this issue, as it was
already dealt with on the direct appeal. . . . For the
pur poses of this petition, the only question that Foster
could pose is whether Foster’s trial attorney was
ineffective by failing to request a transfer proceeding
fromcircuit court to youth court, and if ineffective,
whet her this error prejudiced his defense.
ld. at 1135. The court then proceeded to adjudicate the
i neffective-assistance/transfer claimon its nerits under

Strickl and. See id. at 1135-36. Thus, at least in a substanti al

portion of its discussion of the two clainms, the M ssissipp
Suprene Court apparently barred on res-judicata grounds only the
Ei ght h Anmendnent cl ai m (which Foster raised on direct appeal and
again in the post-conviction proceedi ngs) and deened the

i neffective-assistance/transfer claimcognizable on post-

convi ction revi ew.
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As a result of the M ssissippi Suprene Court’s equivocation
about the basis for its decision to deny Foster’s ineffective-
assi stance/transfer claim that decision “fairly appears to rest

primarily on federal law,” or, at the very |least, “to be

i nterwoven with federal |aw. Col eman, 501 U. S. at 735 (quoting
Long, 463 U. S. at 1040). As the Suprene Court has instructed, in
such circunstances it is for the state court, not the review ng
federal court, to disentangle the federal-law ground from any
state-law ground by a clear and express statenent indicating that

the state-law ground was a separate basis for the court’s

deci si on i ndependent of the federal-law ground. See, e.q., id.;

Harris, 489 U. S. at 263. Because there is no such statenent in
the M ssissippi Supreme Court’s opinion, federal review of
Foster’s i neffective-assi stance/transfer claimis not barred

under the “independent and adequate state ground doctrine.!?

12 The M ssissippi Suprene Court invoked another state
procedural rule (in addition to the doctrine of res judicata) in
denyi ng Foster’s ineffective-assistance/transfer claim but the
i nportance of this rule to the court’s decision is even |ess
clear. The court noted that although “[n]Jo true new i ssues have
been rai sed” by Foster’s ineffective-assistance/transfer claim
“any attenpt to raise a new |l egal theory or ground at this point
woul d be procedural ly barred” under subsection 99-39-21(2) of the
M ssi ssi ppi Code. Foster, 687 So. 2d at 1136. Subsection 99-39-
21(2) provides, in pertinent part: “The litigation of a factual
issue at trial and on direct appeal of a specific state or
federal |egal theory or theories shall constitute a waiver of al
other state or federal |egal theories which could have been
rai sed under said factual issue.” Mss. CooE ANN. § 99-39-21(2)
(2000).

The subsection 99-39-21(2) procedural bar does not preclude
federal reviewin this case for the sanme reason that the res-
judi cata bar does not preclude review, i.e., the M ssissipp
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We now turn to the question whether reasonable jurists would
find the nmerits of Foster’s ineffective-assistance/transfer claim
debat able. As noted above, the M ssissippi youth courts
general |y have exclusive jurisdiction over crimnal cases brought
agai nst anyone under eighteen years of age. See Mss. CobE ANN.

88 43-21-105(d), 43-21-151(1). |If a child is at least thirteen
years old, the youth court “may, in its discretion, transfer
jurisdiction of the alleged offense described in the petition or
a lesser included offense to the crimnal court which would have
trial jurisdiction of such offense if commtted by an adult.”
Id. 8§ 43-21-157(1). However, under section 43-21-151, “[a]ny act
attenpted or commtted by a child, which if coonmtted by an adult

woul d be puni shabl e under state or federal law by life

i nprisonment or death, will be in the original jurisdiction of
the circuit court” rather than of the youth court. 1d. § 43-21-
151(1)(a). In such cases, “the circuit judge, upon a finding

that it would be in the best interest of such child and in the
interest of justice, may at any stage of the proceedings prior to
the attachnment of jeopardy transfer such proceedings to the youth
court.” 1d. 8§ 43-21-159(4). As the M ssissippi Suprene Court

poi nted out, based on this statutory provision, “Mssissippi |aw

Suprene Court’s decision fairly appears to have rested primarily
on federal law (or, at the very least, to be interwoven with
federal law), and the court did not clearly and expressly state
that the procedural bar provided a basis for the decision

i ndependent of the federal -l aw grounds.
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clearly allows a person under the age of eighteen years, charged
wth a capital offense, to request by proper notion that the
circuit court conduct a special hearing, considering the person’s
age, lack of prior offenses, |ikelihood of successful
rehabilitation and other factors which favor sending the case to
the youth court rather than continuing in the circuit court.”

Foster, 687 So. 2d at 1135 (quoting Foster v. State, 639 So. 2d

1263, 1297 (M ss. 1994)).

In reviewi ng Foster’s application for leave to file a notion
for post-conviction relief, the M ssissippi Suprene Court noted
that Foster “cites no authority stating that it is ineffective
for counsel to not request a special hearing to determ ne
transfer to youth court,” but rather “nerely states that trial
counsel nust not have known that this procedure was avail able to
him and that failure to know this constitutes a failure to know
the law, and thus, is a textbook exanple of deficiency.” 1d.
The court rejected this argunent, reasoning that the record did
not indicate that Farrow was unaware of the availability of the
transfer procedure and that “the issue of whether a capital case
juvenile is transferred back to a youth court is within the sound
discretion of the circuit judge.” [|d. The court further
concl uded that even assumng that Farrow s failure to file a
transfer notion was constitutionally deficient, that failure did
not prejudice Foster. 1d. at 1136. Reiterating that the
deci sion whether “to transfer fromcircuit court to youth court
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is wthin the sound discretion of the trial judge,” the
M ssi ssi ppi Suprene Court determ ned:
Had Farrow requested such a finding, the trial judge
woul d have found that Foster was seventeen and one-hal f
years old, on the brink of eighteen years of age, and
whil e he did not have any significant crimnal history,
he had a vi ol ent, selfish nature, exhi bited uncooperative
t endenci es and according to the Wiitfield Report, had t he
maturity to know right fromwong. . . . These elenents
wll hardly send a case back to youth court.
ld. The district court determ ned that the M ssissippi Suprene
Court’s denial of Foster’s ineffective-assistance-of-counsel
cl ai m based on Farrow s failure to file a transfer notion did not
warrant federal habeas relief under 8§ 2254(d).
As stated above in Part 11, deficient perfornmance is
established if it is shown that, considering all the
ci rcunst ances, counsel’s representation is objectively

unr easonabl e under prevailing professional norns. Strickl and,

466 U.S. at 688. The Strickland Court recogni zed that

“Iplrevailing norns of practice as reflected in Amnerican Bar
Associ ation standards and the |ike are guides to determ ni ng what
is reasonable.” 1d. at 688 (internal citations omtted). The
Ameri can Bar Association’s standards regarding transfer from
juvenile court to adult court are based on a recognition of the
“critical nature of the transfer decision.” A B.A JUVEN LE JUSTICE
STANDARDS 8§ 8. 2(b) cnt. (1990). For exanple, the standards

provide that “[i]n any case where transfer (fromjuvenile court

to adult court) is likely, counsel should seek to discover at the
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earliest opportunity whether transfer will be sought and, if so,
the procedure and criteria according to which that determ nation
will be made.” 1d. 8 8.2(a). Further, counsel “should pronptly
investigate all circunstances of the case bearing on the

appropriateness of transfer,” including, “[w here circunstances
warrant, [the filing of a] pronpt[] no[tion] for appointnent of
an investigator or expert witness to aid in the preparation of

the defense [against transfer].” 1d. 8 8.2(b); see also id.

8§ 8.2(b) cm. (“As at adjudication and disposition, a |awer
cannot provide effective assistance on the basis of brief
famliarity with the case and the client’s circunstances.”).

Al t hough the American Bar Association’s standards directly
address only the situation where a m nor defendant nust be
prepared to argue that a transfer fromjuvenile court to an adult
court is inappropriate, the concerns underlying these standards
are equally relevant in the situation where a m nor defendant in
adult court has the opportunity to argue that transfer to

juvenile court is appropriate. Cf. Grtman v. Lockhart, 942 F. 2d

468, 476 (8th Cir. 1991) (“If transferring an offender to adult
court without a hearing or a statenent of reasons viol ates due
process, it logically follows that keeping a juvenile offender in
adult court without holding a transfer hearing or making oral or
witten findings also violates due process.”). Just as it is
clearly in the mnor’s best interest that counsel nake every
effort to prevent a transfer fromjuvenile court to adult court,
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it isclearly in the mnor’s best interest that counsel make
every effort to secure a transfer fromadult court to juvenile
court. At least in the circunstances of the instant case, there
is no conceivable strategic justification for forgoing avail abl e
procedures for obtaining a transfer to juvenile court, and thus

this omssion is not entitled to Strickland deference.

In light of the foregoing and of the severity of the death
penalty, we resolve any doubts in favor of Foster and grant his
request for a COA on his ineffective-assistance-of-counsel claim
based on Farrow s failure to file a notion to transfer the case
to juvenile court. Further, given the Anerican Bar Association’s
Juveni |l e Justice Standards and our conclusion that Farrow s
decision not to file a notion to transfer to the youth court was
not strategic, we have sone concern about the reasonabl eness of
the M ssissippi Suprenme Court’s determnation that Farrow s
performance was not deficient. However, we need not decide the
deficient-perfornmance i ssue because we cannot say that the
M ssi ssi ppi Suprenme Court’s determ nation that Foster was not
prejudiced by Farrow s failure to file the notion involved an
unreasonabl e application of clearly established Suprene Court |aw
or was based on an unreasonable determ nation of the facts in

light of the available evidence. Cf. Strickland, 466 U S. at 697

(“I'f it is easier to dispose of an ineffectiveness claimon the
ground of |ack of sufficient prejudice, which we expect wll
often be so, that course should be followed.”).
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The M ssissippi Suprenme Court did not unreasonably apply
Strickland or any other clearly established Suprene Court law in
determ ning that, given Foster’s age and the Whitfield report’s
findings, it was not reasonably probable that the outcone would
have been different (i.e., that the trial court would have
granted a transfer notion) if Farrow had filed a transfer notion.
Accordingly, we affirmthe district court’s denial of relief on
the ineffective-assistance/transfer claim
D. Cl aim That the Ei ghth Amendnent Requires That Particul arized

Fi ndi ngs Be Made Before Juveniles May Be Tried as an Adult

for a Capital O fense

Foster also requests a COA fromthis court on his claimthat
hi s death sentence constitutes cruel and unusual puni shnent
prohi bited by the Ei ghth and Fourteenth Amendnents because the
trial court did not nake a particularized finding that he was
sufficiently mature and norally cul pabl e before he was tried and
sentenced as an adult for a capital offense. In affirmng his
conviction and sentence on direct appeal, the M ssissippi Suprene
Court denied this claimas procedurally barred on the ground that
Foster had failed to raise it in the trial court. Foster v.
State, 639 So. 2d 1263, 1295 (Mss. 1994). 1In the alternative,
the court denied the claimon its nerits. 1d. at 1297-98 ("Even
if Foster’s clain{] [that ‘it was unconstitutional not to have a
certification procedure in death cases under M ssissippi |aw for

persons under 18 years of age’'] were not barred because of his
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failure to raise [it] inthe trial court . . ., we would still
find th[is] issue[] to be totally wthout nerit.”).

We conclude that the | anguage in the M ssissippi Suprene
Court’s opinion indicating that Foster’s Ei ghth Anendnent claim
“iI's procedurally barred and, alternatively, found to be w thout
merit,” id. at 1298, constitutes a sufficiently “clear and
express” statenent that the procedural ground was an i ndependent

basis for that court’s deci sion. Corwin v. Johnson, 150 F.3d

467, 473 (5th Cr. 1998) (“It is clear in this Crcuit that
alternative rulings do not operate to vitiate the validity of a
[state] procedural bar that constitutes the [state court’s]

primary holding.”); cf. Sochor v. Florida, 504 U S. 527, 534

(1992) (holding that the state court had expressed the

i ndependence of the state procedural ground with the “requisite
clarity” by stating that “[n]one of the conpl ai ned-of jury
instructions were objected to at trial, and, thus, they are not

preserved for appeal,” even though the state court al so noted
that “[i]n any event, [the] clains . . . have no nerit”).

Foster does not argue that the procedural rule applied by
the M ssissippi Supreme Court to his Eighth Amendnent claim—
i.e., the requirenent that a defendant nust raise clains in the
trial court in order to preserve themfor appellate review —is
i nadequate. Nor do we find this preservation rule to be
i nadequate —either as a general matter or as applied in

Foster’s case. A review of M ssissippi appellate cases indicates
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that the preservation rule is firmy established and regularly
applied to clains alleging a violation of the “Cruel and Unusual
Puni shnents” O ause of the Ei ghth Arendnent (via the Fourteenth

Amendnent). See, e.qg., Wlcher v. State, 697 So. 2d 1087, 1108

(Mss. 1997); Holly v. State, 716 So. 2d 979, 985 (M ss. 1993);

Taylor v. State, 452 So. 2d 441, 450 (Mss. 1984); MCorm ck v.

State, 802 So. 2d 157, 161-62 (Mss. C. App. 2001); Colenan v.

State, 788 So. 2d 788, 793 (Mss. C. App. 2000).

Thus, the state preservation rule is an i ndependent and
adequate state ground for the M ssissippi Suprenme Court’s deni al
of Foster’s Eighth Anendnent claim Foster argues that federal
review i s neverthel ess proper on grounds of “cause and
prejudice.” Specifically, he maintains that we shoul d not
recogni ze the state procedural bar because his counsel rendered
i neffective assistance in failing to file a notion to transfer
his case to youth court. However, the M ssissippi Suprenme Court
based its denial of Foster’s Eighth Anendnent claimon his
counsel’s failure to raise the claimin the trial court, not on
his counsel’s failure to file a transfer notion. See Foster, 639
So. 2d at 1295. Foster does not argue that federal habeas review
is appropriate notw thstandi ng his procedural default because his
counsel rendered ineffective assistance by failing to raise the
Ei ghth Amendnent claimin the trial court.

Thus, we conclude that reasonable jurists would agree that
federal review of Foster’s Eighth Anendnent claimis precluded
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under the “independent and adequate state ground” doctrine.
G ven this conclusion, it is unnecessary for us to address
whet her reasonable jurists would find the nerits of the claim

debatable. Cf. Dowhitt, 230 F.3d at 753 n.30 (“As we find that

the first prong of the Slack inquiry for procedural clains has
not been nmet, we do not need to address the second prong.”). W
t hus deny Foster’s request for a COA on his Eighth Arendnent
claim
V. CONCLUSI ON

For the foregoing reasons, we (1) AFFIRM the district
court’s denial of habeas relief on Foster’s claimof ineffective
assi stance of counsel based on the failure to investigate and to
present mtigating evidence; (2) GRANT Foster’s request for a COA
on his claimof ineffective assistance of counsel based on the
failure to file a notion to transfer his case to youth court and
AFFIRM the district court’s denial of habeas relief on that
claim and (3) DENY Foster’s request for a COA on his Eighth

Amendnent cl aim
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