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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-60216

YVONNE E. VANCE

Pl ai ntiff-Appellee,

VERSUS

UNI ON PLANTERS CORP., ET AL.,

Def endant ,

UNI ON PLANTERS BANK, N. A.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

January 10, 2002

Before JONES and DeMOSS, Circuit Judges, and FELDVAN," District
Judge.

DeMOSS, Circuit Judge:
Plaintiff Yvonne Vance sued Union Planters Bank, N. A under

Title VII, alleging gender discrimnation. A jury awarded her

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



$30,000 for Ilost wages and benefits, $20,000 for enotional
di stress, and $390,000 in punitive damages. The district court
| ater reduced the conpensatory and punitive damage awards to
$300,000 to conply with Title VII's statutory limts on enployer
liability. 42 U S.C § 1981a(3)(D).

On appeal by Union Planters, we affirnmed the district court’s
judgnent as to liability. Vance v. Union Planters Corp., 209 F. 3d
438, 447 (5th Gr. 2000) [Vance |]. However, because we determ ned
that the record was not sufficiently devel oped to determ ne the
anount of the applicable damage cap, we vacated the damages award
and remanded to the district court for further discovery and an
evidentiary hearing.

On remand, the district court set a tinme period for discovery
and a briefing schedule for the parties to submt evidence and
argunents to the court. After reviewing the parties’ volum nous
subm ssions, the court concluded again that the judgnent was
subject to a $300,000 Title VII cap. Union Planters then brought
this appeal. Because we determne that $100,000, rather than
$300, 000, is the applicable statutory cap, we nodify the damages

portion of the district court’s judgnent.

THE DAMAGES CAP
The limtations on Title VII conpensatory and punitive damages

is found in 42 U.S.C. § 1981a(b), which provides:



(3) Limtations

The sum of the anobunt of conpensatory danmages
awarded under this section for future pecuniary
| osses, enotional pain, suffering, inconvenience,
mental anguish, loss of enjoynent of Ilife, and
ot her nonpecuniary |osses, and the anount of
punitive damages awarded under this section, shal
not exceed, for each conpl aining party-—

(A) in the case of a respondent who has nore than
14 and fewer than 101 enpl oyees in each of 20
or nore calendar weeks in the current or
precedi ng cal endar year, $50, 000;
(B) in the case of a respondent who has nore than
100 and fewer than 201 enpl oyees in each of 20
or nore calendar weeks in the current or
precedi ng cal endar year, $100,000; and
(© in the case of a respondent who has nore than
200 and fewer than 501 enpl oyees in each of 20
or nore calendar weeks in the current or
precedi ng cal endar year, $200,000; and
(D) in the case of a respondent who has nore than
500 enpl oyees in each of 20 or nore cal endar
weeks in the current or preceding cal endar
year, $300, 000.
42 U.S.C. 8§ 198la(b)(3). For purposes of this statute, we have
held that the “current year” refers to the year in which the
di scrimnatory act took place, not the year of judgnent. See Vance
|, 209 F.3d at 446; cf. Dumas v. Town of Mount Vernon, 612 F. 2d
974, 979 n.4 (5th Cr. 1980).
The statute [imts all owabl e danmages based on the nunber of
enpl oyees enpl oyed by the enployer in the current year, but it is
silent about how to identify the relevant enployer. Thus, when

there is nore than one entity involved, either through a



parent/subsidiary or a joint-enployer relationship, the question
becones: Wiich entities’ enployees are counted for purposes of
calculating the damages cap? Pertinent to this inquiry is the
question of whether the conplaining enployee in a particular case
was denied a newjob with a new enployer (i.e., a “failure to hire”
clainm, or whether the conplaining enpl oyee was denied a transfer
to another nomnally independent, but sufficiently interrelated,
entity (i.e., a “failure to pronote” clainm.

In Trevino v. Celanese Corp., we provided sone direction on

how to identify the relevant entity or entities in these types of
cases:

Ordinarily, pronotion is perceived as occurring
within a single conpany or organization. It is
clear, however, that an enployee my also be
pronoted, or denied pronotion, fromone to another
nom nally independent entity, provided these two
entities’ activities, operations, ownership or
managenent are sufficiently interrelated. Wether
transfer fromone workforce to another constitutes
a “pronotion” or a “hiring” depends on the facts of
each particular case; however, the degree of
i nterrel at edness between conpani es required before
an enployee wll be considered to have been
“pronpted” as he transfers from one to the next
cannot reasonably be said to exceed that degree of
connexity which the courts require for a finding of
joint enployer or integrated enterprise status.

701 F.2d 397, 403 (5th Gr. 1983). Factors we consider to
determne if distinct entities constitute an integrated enterprise
are (1) interrelation of operations, (2) centralized control of
| abor rel ations, (3) common nmanagenent, and (4) common ownership or

financial control. Id. at 404. “Courts applying this four-part



standard in Title VII and rel ated cases have focused on the second
factor: centralized control of Ilabor relations.” ld. “This
criterion has been further refined to the point that ‘[t]he
critical question to be answered then is: Wat entity nmade the
final decisions regarding enploynent matters related to the person

claimng discrimnation?” |Id.

1. BACKGROUND

Whet her two enpl oyers are engaged in an integrated enterprise
for purposes of Title VII is a fact intensive determnation. |d.
at 403. Thus, a review here of the relevant facts, sonme of which
are already set forth in our Vance | opinion, is necessary. Union
Planters Corporation (UPC), which already owned 100% of First
Nat i onal Bank of New Al bany (FNB) and 100% of United Sout hern Bank
(USB), agreed in July 1994 to purchase 100% of G enada Sunburst
Bank (Sunburst) effective Decenber 31, 1994. Vance |, 209 F. 3d at
440.

Foll ow ng UPC s purchase of Sunburst, Sunburst’s nane was
changed to Union Planters Bank of M ssissippi (Sunburst/UPBMS);
USB's nane was changed to Union Planters Bank of Northwest
M ssissippi (USB/UPBNW; and FNB's nanme was changed to Union
Planters Bank of Northeast M ssissippi (FNB/ UPBNE). | d. UPC
appoi nted Pat Davis, who had previously been the president of FNB,

to run FNB/ UPBNE. | d. Because bot h Sunbur st/ UPBMs and USB/ UPBNW



had branches in Oxford, UPC decided that these branches were to be
consolidated into FNB/UPBNE' s Oxford branch.? | d. Davi s was
charged with hiring a president for this newly consolidated Oxford
bank branch. 1d.

Yvonne Vance, the plaintiff, had been president of Sunburst’s
branch in Oxford, M ssissippi, for seven years and she applied for
the position of president of the new consolidated branch. | d.
However, on March 15, 1995, Davis hired Tom Carroll instead of
Vance to fill this position.? | d. Vance sued Davis, UPC,
Sunbur st/ UPBMS, USB/ UPBNW and FNB/ UPBNE f or gender di scrim nation.
After conducting depositions, Vance agreed that all defendants
shoul d be di sm ssed except UPC and FNB/ UPBNE. | n January 1998, the
district court also dismssed UPC, concluding that UPC and
FNB/ UPBNE di d not constitute a single integrated enterprise. Thus,
the only remaining defendant was FNB/ UPBNE. Later in 1998,
Sunbur st/ UPBMS, USB/ UPBNW and FNB/ UPBNE nerged with Uni on Pl anters
Bank, N. A (UPBNA). Consequently, UPBNA was substituted as the
def endant for FNB/ UPBNE.

The trial was finally held, and the jury concluded that Davis
had engaged in illegal gender discrimnation in passing up Vance

for this position. 1d. at 439. It awarded Vance $30, 000 for | ost

. FNB/ UPBNE, Sunburst/UPBMS, and USB/ UPBNW were separately
chartered banks with other branches in | ocati ons ot her t han Oxf ord.

2 At the tinme, Tom Carroll was serving as an adm nistrative
assistant to Don Ayres, president of Sunburst.
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wages and benefits, $20,000 for enotional distress, and $390, 000 in
punitive damages. UPBNA argued to the district court that the
punitive and conpensatory danages should be reduced to $100, 000
because FNB/ UPBNE only enpl oyed approximately 140 people at the
tinme the discrimnatory act occurred. See 42 U.S.C. § 1981a(b)(3)
(cappi ng damages at $100, 000 for enployers with “nmore than 100 and
fewer than 201 enpl oyees in each of 20 or nore cal endar weeks in
the current or preceding cal endar year”). However, the district
court concluded that the date of judgnent, rather than the date of
the discrimnatory act is the date on which the enployee count is
rel evant under § 1981a. Then it noted that UPBNA, the newy
consol i dat ed bank and the substituted defendant, had well over 500
enpl oyees on the date of judgnent. Alternatively, the court
suggested that “no single subsidiary” could realistically be
consi dered Vance’ s woul d- be enpl oyer; thus, the “discrimnatory act
was done on behalf of a large corporation.” Accordingly, it capped
t he conpensatory and punitive damages at $300, 000, the rel evant cap
for enployers wth nore than 500 enployees. See 42 U. S C
§ 1981a(b)(3)(D).

The bank appeal ed, and this Court affirnmed as to liability.
Vance |, 209 F.3d at 440. However, we disagreed with the district
court’s conclusion that, for purposes of § 1981a’s cap on danages,
the enployer’s size is neasured at the date of the verdict. Id. at

446. |Instead, we explained, the year of the discrimnatory act is



the correct nmeasure. |d. Thus, we remanded for the district court
to determne the rel evant enpl oyer and enployer size on the date
the discrimnatory act occurred.

On remand, the district court focused on March 15, 1995, as
the date the discrimnation took place. It then concluded that
Sunbur st/ UPBMS was the rel evant enployer at this tinme for purposes
of counting enpl oyees to apply the damage cap. The court began by
noting that Carroll, the person hired i nstead of Vance, renmai ned on
Sunburst/UPBMS s payroll until March 31, 1995. Thus, it reasoned
that if Vance had been hired on March 15th instead of Carroll, she
woul d have |ikew se remai ned on Sunburst/UPBMS s payroll until
March 31, 1994. For this reason, the court found that
Sunbur st/ UPBMS was Vance' s prospective enployer whose enpl oyees
shoul d be counted in calculating the danage cap. The parties do
not dispute that on March 15, 1995, Sunburst/UPBMS had nore than
500 enpl oyees.

Alternatively, the district court concluded that, based on the
factors this Court articulated in Trevino, 701 F.2d at 403-404,
Sunbur st/ UPBMS, USB/ UPBNW and FNB/UPBNE constituted a single
integrated entity for purposes of the danage cap. Because these
three entities had an aggregate total nunber of enployees well in
excess of 500, the court concluded that the appropriate neasure of
conpensatory and punitive damages under § 1981la(b) (3) was $300, 000.

UPBNA appeals again to this Court.



[11. ANALYSI S

We review the district court’s decision de novo. Llanpallas
V. Mni-Crcuits, 163 F.3d 1236, 1244 (11th Cr. 1999). There is
no dispute as to the nunmber of enployees enployed by each
subsidiary in 1995; FNB/ UPBNE had approxi mately 140 enpl oyees, and
Sunbur st/ UPBMS and USB/ UPBNWeach had nore t han 500 enpl oyees each.
Thus, we nust first resolve the question of who would have been
Vance’ s enpl oyer had she been offered the position of president of
the new branch. Then, only if we decide that Vance's woul d-be
enpl oyer had |ess than 500 enployees in 1995 need we reach the
second question of whether the three subsidiaries, Sunburst/UPBNMS,
USB/ UPBNW and FNB/ UPBNE, shoul d be considered a single integrated
enterprise for purposes of aggregating their enpl oyees to cal cul ate
the appropri ate danmages cap.

After carefully reviewng the record and the parties’
evi dence, we conclude that the district court erred in finding that
Sunburst/UPBMS woul d have been Vance’'s enployer had she been
offered the position of president of the new bank. Rat her, we
conclude that FNB/UPBNE is the relevant enployer. W reach this
conclusion by reference to Carroll’s position after he was hired
i nstead of Vance.

“An individual qualifies as an enployer under Title VII solely
for purposes of inputing liability to the true enployer if he or

she serves in a supervisory position and exercises significant



control over the plaintiff’s hiring.” Haynes v. WIllians, 88 F.3d
898, 899 (10th G r. 1996). It is clear and undi sputed from the
record that Davis served “in a supervisory position” for FNB/ UPBNE
and exercised “significant control over [Carroll’s] hiring.” Id.
The evidence reflects that Carroll was hired to run FNB/ UPBNE s
Oxford branch that would eventually subsunme Sunbelt/UPBMS s and
USB/ UPBNW s Oxford branches. Carroll was hired by Davis, who was
presi dent of FNB/UPBNE, and it is undisputed that Carroll answered
only to Davis and FNB/ UPBNE

Moreover, the fact that Carroll remai ned on Sunburst/UPBM s

payroll for two weeks after being hired for his new position—a

fact the district court considered dispositive—does not alter our

anal ysis.® Vance even notes in her brief that during the tine that
Carroll was not yet on FNB/UPBNE s payroll, he was only
“technically assigned” to another bank and that “he reported [onl y]
to Pat Davis who operated FNB . . . .7 Regardl ess of who
tenporarily paid Carroll, no one has argued that Carroll actually
performed work for or was supervised by Sunburst/UPBMS or
USB/ UPBNW The bottom line is that the position Vance sought

(which Carroll instead received) was that of president of

3 After being hired as president of the new branch in Mrch
Carroll remained on Sunburst/UPBMS s payroll for tw weeks, and
then he was paid by USB/ UPBNW for four nonths, and then, finally,
he began receiving pay from FNB/ UPBNE in July.

10



FNB/ UPBNE' s Oxford branch, not that of a tenporary enployee of
Sunbur st/ UPBMS or USB/ UPBNW

In sum we hold that FNB/UPBNE s failure to place Carroll on
its payroll for five nonths does not necessarily nean that
FNB/ UPBNE cannot be Vance’'s woul d-be enployer for Title VI
pur poses. And we conclude that because Davis, acting for
FNB/ UPBNE, was the sol e deci si on maker about who was hired to act
as the branch president, Davis qualified as the discrimnating
enpl oyer for “purposes of inputing liability to the true
enpl oyer” —NB/ UPBNE. | d.

The parties agree that FNB/ UPBNE had about 140 enpl oyees in
1994. Section 198la provides that damages cannot exceed, “in the
case of a respondent who has nore than 100 and fewer than 201
enpl oyees, in each of 20 or nore cal endar weeks in the current or
precedi ng cal endar year, $100, 000.” Accordingly, w th FNB/ UPBNE as
the relevant enployer rather than Sunburst/UPBMS, the correct
damages cap under 8§ 198la is $100, 000.

Because FNB/UPBNE had Iless that 500 enployees, which
represents the upper limt of the danages cap, we nust now address
Vance’s argunent that FNB/ UPBNE, Sunbelt/UPBMS, and USB/ UPBNW
constituted a “single integrated enterprise,” such that their
nunber of enployees should be aggregated in calculating the
appropriate damages cap. To properly focus our analysis, we

prelimnarily note that the question is not whether FNB/ UPBNE and

11



its parent conpany, UPC, were integrated enterprises. The district
court, in its January 1998 order, applied the Trevino factors to
correctly hold that UPC was not a single integrated enterprise with
FNB/ UPBNE. * And Vance recogni zes as nuch in her brief.>

However, the district court, on remand from the defendant’s
prior appeal, concluded that Sunbelt/UPBMS,  USB/ UPBNW and
FNB/ UPBNE were a single integrated enterprise. It reasoned:

By anal yzi ng evi dence submtted by both parties in
light of the Trevino factors . . . the court finds
that during the relevant tine period, in matters of
adm ni strative personnel, all decisions were nade
by Pat Davis in his position as the individual wth
adm ni strative control over the Oxford branches of
SB and USB as well as the President and CEO of FNB
and said adm ni strative decisions were on behal f of
UPC, as such, SB, FNB, and USB were an integrated
enterprise for purposes of Title VII liability.

We disagree. 1In determ ning whether distinct entities constitute

4 UPC, as FNB/ UPBNE' s parent conpany, is not |liable as Vance's
woul d- be enpl oyer absent a finding that UPC and FNB/ UPBNE are

integrated enterprises. See Chaiffetz v. Robertson Research
Hol ding, Ltd., 798 F.2d 731, 735 (5th Gr. 1986) (“[T] he fornul a of
Trevino v. Celanese Corp. . . . lets one decide whether a parent

conpany is the de facto enpl oyer of the plaintiff.”). The district
court, after reviewng the evidence and applying the Trevino
factors, concluded that “the plaintiff has failed to create a
genuine issue of material fact as to existence of a single
integrated enterprise, and therefore, the defendant Union Pl anters
Corporations is entitle to sunmary judgnent as it is not the
plaintiff’s enpl oyer.”

5> In her brief, Vance acknow edges that, prior to our decision

in Vance |, the district court applied the Trevino factors “in the
context of the relationship between UPB and FNB (UPBNE).” Thus,
Vance properly |limts her argunent to the contention that

Sunbel t/UPBMS, USB/ UPBNW and FNB/UPBNE constitute a single
i ntegrated enterprise.

12



asingleintegrated enterprise we have consistently focused, al nbost
exclusively, on “one question: which entity made the final
deci sions regarding enploynent matters relating to the person
claimng discrimnation?” Skidnore v. Precision Printing &
Packagi ng, Inc., 188 F.3d 606, 617 (5th GCr. 1999); Schweitzer v.
Advanced Tel emarketing Corp., 104 F.3d 761, 765 (5th Cr. 1997)
(“The critical question is the following: which entity nmade the
final decisions regarding enploynent nmatters related to the person
claimng discrimnation?”); Chaiffetz, 798 F. 2d at 735 (“W pl ace[]
hi ghest i nportance on the second [Trevino] factor, rephrasing and
specifying it so as to boil down to an inquiry of ‘what entity nade
the final decisions regarding enploynent matters related to the
person claimng discrimnation.’”).

W have al ready determ ned t hat FNB/ UPBNE was Vance’ s woul d- be
enpl oyer and thus the enpl oyer who di scri m nat ed agai nst her by not
hiring her as president of the new Oxford branch. Accordingly, to
support the district court’s finding of joint enterprise between
Sunbel t/ UPBMS, USB/ UPBNW and FNB/ UPBNE, there nust be evidence
t hat Sunbel t/ UPBMS and USB/ UPBNW were instrunental in making the
final decision not to hire Vance. There is no such evidence in the
record.

The parties do not dispute that Davis, as president and CEO of
FNB/ UPBNE was the sole person charged w th naking enploynment

deci sions about the new bank branch. The district court’s

13



reference to Davis’ power to nmake adm nistrative decisions rel ated
to the Oxford branches of Sunbelt/UPBMS and USB/ UPBNW—the two
branches he was charged with nerging into FNB/UPBNE s Oxford
branch—i s not enough to establish that Sunbelt/UPBMS and

USB/ UPBNW whi ch have their own Board of Directors and nore than
500 enployees each, were engaged in a joint enterprise wth
FNB/ UPBNE. Instead, Davis’ limted interimcontrol over two of
Sunbel t/ UPBMS' s and USB/ UPBNE' s branches, undertaken on behal f of
FNB/ UPBNE, is nore realistically viewed as necessary adm ni strative
functions to facilitate the transfer and eventual nerger of the two
branches into FNB/UPBNE' s Oxford branch. In other words, this
evi dence does not establish that Sunbelt/UPBMS or USB/ UPBNE were
involved in the decision of whether to hire Vance, or that the
| abor decisions between FNB/ UPBNE, Sunbelt/UPBMS, and USB/ UPBNE
were so generally intermngled to justify treating themas a single
i ntegrated enterprise.

The district court also cited evidence about t he
interrel ati onshi p between UPC and each of its three subsidiaries as
proof that FNB/ UPBNE, Sunbelt/UPBMS, and USB/ UPBNE constituted a
single integrated enterprise:

Union Planters Corporation was interrelated with
its subsidiaries, including FNB, SB, and USB during
the relevant period. This interrelation included,
but was not limted to, filing consolidated
reports to the SEC and other federal agencies,
filing consolidated tax returns, serving as the

centralized payroll entity, and having Common
Managenent Agreenents executed and foll owed by the

14



subsi di ari es. Finally, UPC, at the tine in

gquestion, was the sole owner of 100% of its

subsi di aries’ stock.
However, this evidence does not establish that the three
subsidiaries were interrelated with one another. Rat her, this
evi dence woul d speak to whet her UPC, as the parent conpany, should
be considered a single integrated enterprise with each of its
i ndi vi dual subsi di ari es. As discussed previously, the district
court already correctly concluded in 1998 that UPC and FNB/ UPBNE
did not constitute a single integrated enterprise, as there is no
evi dence that UPC participated in the decision not to hire Vance.
Therefore, because there is no evidence of a sufficient
interrel ati onshi p between FNB/ UPBNE, Sunbelt/UPBMS, and USB/ UPBNE
to constitute a single integrated enterprise, we conclude that the

district court erred by holding the three subsidiaries were

i nterrel at ed.

V.  CONCLUSI ON

We concl ude that FNB/ UPBNE was Vance’ s woul d-be enpl oyer for
purposes of § 198la. W also reject Vance's argunent that
FNB/ UPBNE, Sunbelt/UPBMS, and USB/UPBNE constitute a single
integrated enterprise. The undisputed evidence denonstrates that
FNB/ UPBNE had approximately 140 enployees at the tinme the
discrimnatory act occurred. Accordingly, Vance s damages should
have been imted by § 1981a(b)(3)(B), which provides that the sum

of conpensatory danages awarded for “future pecuniary | osses,
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enotional pain, suffering, inconvenience, nental anguish, |oss of
enjoynent of |[ife and other nonpecuniary |osses and the anount of
punitive damages” may not exceed $100, 000 for a defendant who “has
nmore than 100 and fewer than 201 enployers in each of 20 or nore
cal endar weeks in the current or preceding year.”

The jury awarded Vance $30,000 for |ost wages and benefits,
$20,000 in enotional danages, and $390,000 in punitive damages.
The $30,000 of lost wages is not subject to 8198la(b)(3)’'s
limtation on damages. 42 U.S.C. § 1981a(b)(2). The remai ning
awards for enotional distress, $20,000, and punitive danmages,
$390, 000 are subject to the $100,000 limtation. Accordingly, we
nmodi fy the district court’s award to reduce Vance’'s total award to

$130, 000.
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