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EMILIO M. GARZA, Circuit Judge:

Paintiffs, former and current employees of the Waco Fire Department (“the fire fighters’),
brought suit against the City of Waco (“the City”), claming that the City’ smethod of calculating their
overtime pay violated the Fair Labor Standards Act (“FLSA™), 29 U.S.C. § 201, et seq., aswell as
state law, see TEX. Loc. Gov’' T CODEANN. 8§ 142.0015. Thefirefightersprevailed at trial on most
of the liability issues, but appeal the district court’s calculation of damages. The fire fighters argue
(1) that the district court erred in calculating their regular rate of pay; and (2) that the district court
erred in offsetting certain overpayments made by the City against the overall damages award. The
City admitsthat its pay practices violated the statute, but has filed a cross-appeal, chalenging other
issues. The City argues (1) that the FLSA is unconstitutional as applied in this case; (2) that it

established a 28-day, and not a 14-day, work period, for its fire fighters; (3) that the district court

District Judge of the Eastern District of Texas, sitting by designation.
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erred in assessing liquidated damages against the City; (4) that its violation of the FLSA was not
willful; and (5) that the district court erred in calculating attorney’ s fees. Because we find no error
in the district court’s gpplication of the FLSA and the relevant regulations, we affirm.

I

Thefire fighters worked a regularly recurring schedule of 24 hours on-duty followed by 48
hours off-duty. According to this schedule, the fire fighters would work 120 hours in one 14-day
period; 120 hoursin the next 14-day period; and 96 hoursin the third 14-day period, until the cycle
repeated itself. The City paid the fire fighters every two weeks. Although the fire fighters worked
different numbers of hours in each 14-day pay period, the City paid them the same two-week salary
every pay period.

Inorder to calculatethefirefighters overtime pay, the City had to determinethefirefighters
regular hourly rate of pay. To calculate the fire fighters regular rate, the City divided the fire
fighters annua salary by 2,912, which (according to the City) represented the average number of
hoursthat the fire fightersworked during ayear. The City used the resulting figure (thefirefighters
hourly rat e) to determine the fire fighters' overtime compensation. The fire fighters brought suit,
claiming that the City’ s method of calculating their overtime compensation violated the FLSA.*

On appeal, both the City and the fire fighters challenge various aspects of the district court’s
decision. We examine each issue in turn.

I

The City assertsthat the FLSA isunconstitutional as applied inthiscase. The City contends

1 A number of fire alarm operat ors were among the 180 plaintiffs who originally filed suit.
The claims of these plaintiffs do not appear to be the subject of this appedl.
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that Congress does not have the affirmative power under the Commerce Clause to regulate the way
inwhich alocality paysitsfire fighters, because those employees perform solely local functions, and
thelr actions do not substantially affect interstate commerce. The City reliesin particular on Printz
v. United States, 521 U.S. 898 (1997), and United Statesv. Lopez, 514 U.S. 549 (1995), arguing that
these casesillustrate the increasing limits on Congress' s affirmative authority. The City’ s argument
isinteresting, but we believethat it is presently foreclosed by the Supreme Court’ sdecisonin Garcia
v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985), which upheld the
constitutionality of the Fair Labor Standards Act as applied to state and local government entities.
Id. at 555-57. The Supreme Court has made clear that “‘[i]f a precedent of this Court has direct
applicationinacase, yet appearsto rest onreasonsrejected in some other line of decisions, the Court
of Appeals should follow the case which directly controls, leaving to this Court the prerogetive of
overrulingitsowndecisons.’” Agostini v. Felton, 521 U.S. 203, 237 (1997) (quoting Rodriguez de
Quijasv. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989)); see West v. Anne Arundel County,
Md., 137 F.3d 752, 760 (4th Cir. 1998) (rgecting a constitutional challenge to the FLSA and citing
Agostini for the proposition that “[IJower federal courts have repeatedly been warned about the
impropriety of preemptively overturning Supreme Court precedent”). Therefore, we proceed to the
merits of this appeal.
1

The FL SA generally requiresan employer to pay overtime compensation (at arate of oneand
one-half timesthe regular rate of pay) to an employee after the employee has worked over 40 hours
inoneweek. See 29 U.S.C. § 207(a)(1). The statute provides a partial exemption, however, for

municipalities and other entities that employ fire fighters. See 29 U.S.C. § 207(k); 29 C.F.R. §
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553.201(a). Under 29 U.S.C. § 207(k), a municipality can take advantage of that exemption by
adopting awork period of between 7 and 28 days. If the municipality adopts a 7-day work period,
it need not pay overtime compensation to its fire fighters until they have worked over 53 hoursin a
sngleweek. See 29 C.F.R. §553.201(a); id. §553.230(a). If themunicipality adoptsa 14-day work
period, it need not pay overtime compensation to its fire fighters until they have worked over 106
hoursin the two-week period. Seeid. If the municipality adopts a 28-day work period, it need not
pay overtime compensation to its fire fighters until they have worked over 212 hours in that four-
week period. Seeid. Thus, by adopting a8 207(k) work period, amunicipality can limit the number
of hoursfor which it must pay “time-and-a-half” to itsfire fighters.

The City arguesthat the question of whether it established a28-day work periodisaquestion
of law that the district court improperly submitted to the jury. It is true that the ultimate
determination of whether anemployer qualifiesfor an exemption under the FL SA isaquestion of law.
Lott v. Howard Wilson Chrysler-Plymouth, Inc., 203 F.3d 326, 331 (5th Cir. 2000). That ultimate
determination, however, relies on many factual determinations that can be resolved by a jury. See
Smith v. City of Jackson, Miss., 954 F.2d 296, 298 (5th Cir. 1992) (“[H]istorical factsregarding the
employment history, and inferencesbased onthesefacts, arereviewed under thefactual standard[.]”).

Inthis case, the “ultimate’ legal issue iswhether the City qualifiesfor a § 207(k) exemption,
and neither party contests that issue. The parties agree that the City qualifies for some type of
exemption, and disagree solely over the extent of that exemption. The City contends that it
established a28-day work period, and did not haveto pay overtime compensationuntil itsfirefighters
worked over 212 hoursin that four-week period. The fire fighters, by contrast, argue that the City

established a 14-day work period, and was required to pay overtime compensation after the
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employeesworked over 106 hoursinthat two-week period. Thisissue (whether the City established
a 14-day or a 28-day work period) is a question of fact, and was properly submitted to the jury.
Soradling v. City of Tulsa, Okla., 95 F.3d 1492, 1504-05 (10th Cir. 1996) (observing that the
establishment of a particular work period under § 207(k) is“normally a question of fact”); see also
Lamon v. City of Shawnee, Kan., 972 F.2d 1145, 1147 (10th Cir. 1992) (noting that the issue of
whether the employer established a 28-day work period was decided by the jury).

In this case, the jury determined that the City established a 14-day work period. The City
clamsthat the jury’ s decision was erroneous because the jury relied on animproper instruction from
the district court. The City refers to the following language in the jury instruction:

The FLSA does not require the selection of a longer work period to
be madeinwriting, or that certain ‘magic words' be used. A city may
show that it has established alonger work period through documents
which state that it has established a longer work period. To be
established by a city, the longer work peri od, however, must have
been put into effective operation by the city. A longer work periodis
put into effective operation when a city actually paysits fire fighting
employeesin accordancewith thelonger work period. A work period
need not coincide with a pay period or duty cycle.

We review challengesto jury instructionsfor abuse of discretion and will reverse ajudgment
dueto animproper instruction “only if the charge asawhole creates asubstantial doubt asto whether
the jury has been properly guided in its deliberations.” Dahlen v. Gulf Crews, Inc., 281 F.3d 487,
494 (5th Cir. 2002) (internal quotation marks omitted).

The City claims that the district court’s instruction mided the jury into thinking that a
municipality can only establish a particular work period if it pays its employees in accordance with

that work period. As the City observes, a municipality does not have to adopt a pay period that

precisely matches its work period in order to qualify for a 8§ 207(k) exemption. See 29 C.F.R.
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§553.224 (observing that awork period established under 8 207(k) “need not coincide with the duty
cycle or pay period”); Franklin v. City of Kettering, Ohio, 246 F.3d 531, 535 (6th Cir. 2001) (“By
stating that the work period ‘need not coincide’ with the duty cycle or pay periods, the regulation
provides that there need be no relationship between the work period and the duty cycle.”); Adair v.
City of Kirkland, 185 F.3d 1055, 1061 (9th Cir. 1999) ( “[T]he City’sfailure to conform its payrall
practices does not negate the existence of the plan.”).

However, thedistrict court’ sinstruction did not misstatethelaw. Thedistrict court correctly
told the jury that the City could establish a particular work period by demonstrating that it “actualy
paysitsfire fighting employeesin accordance with the longer work period.” See Freeman v. City of
Mobile, Ala., 146 F.3d 1292, 1297 (11th Cir. 1998) (holding that the City established a 14-day work
period in part by demonstrating that it paid its employees every 14 days). The district court did not
tell the jury that the City was required to adopt a 28-day pay period in order to establish a 28-day
work period. Indeed, the district court explicitly stated the opposite: “A work period need not
coincide with a pay period or duty cycle.” We find no error in the above jury instruction.

Findly, the City appears to argue t hat the evidence was insufficient to support the jury’s
verdict that it established a14-day work period. First, we must consider whether the City waived this
clam by failing to raise it in a motion for judgment as a matter of law pursuant to Federal Rule of
Civil Procedure 50. See FED. R. Civ. P. 50(a),(b). That determination could affect the standard of
review that we apply to the City’sclaim. See Polanco v. City of Austin, Tex., 78 F.3d 968, 973 (5th
Cir. 1996). In most cases, “[t]he standard for evaluating the sufficiency of evidence is whether the
evidence has such quality that reasonabl e and fair-minded personswould reach the same conclusion.”

Id. a 974. However, if the City failed to present its sufficiency claim to the district court, the
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standard is plain error. See Gilesv. General Elec. Co., 245 F.3d 474, 482 (5th Cir. 2001).

We have held that “[a] party that fails to move for judgment as a matter of law under Rule
50(a) on the basis of insufficient evidence . . . walvesitsright to filea. . . post-verdict Rule 50(b)
motion, and aso waives its right to challenge the sufficiency of the evidence on appeal.” United
Satesexrel. Wallacev. Flintco Inc., 143 F.3d 955, 960 (5th Cir. 1998). We have occasionally made
exceptions to thisrule. For example, in cases where a party failed to raise the sufficiency clamina
Rule 50(b) post-judgment motion, but presented it in a Rule 50(a) motion at the close of the
plaintiff’s case, we sometimes hold that the party did not waive the sufficiency clam. See Polanco,
78 F.3d at 974-75. In such instances, we apply our usual standard of review.

In the present case, however, it appears that the City failed to raise its sufficiency clam in
either aRule 50(a) or aRule 50(b) motion. The City, at oral argument, nonetheless contended that
it had not waived this claim because it presented the clam in its objection to the district court’sjury
instruction. It may be that a party can excuse its failure to make a Rule 50(a) motion by presenting
the claim in an objection to the district court’ s jury instructions. See Wallace, 143 F.3d at 961-64
(observing, in acase where the party failled to make either a Rule 50(a) or a Rule 50(b) motion, that
the party had also failed to present theissuein an objection to the jury instructions, and thus applying
the plain error standard of review). In this case, we need not decide whether the City’ s objection to
the jury instruction was adequately related to its sufficiency of the evidence claim. The City’sclaim
falsunder either the usual or the plain error standard of review. Cf. Daiglev. Liberty Lifelns. Co.,
70 F.3d 394, 397 n.2 (5th Cir. 1996) (“Therecord isunclear asto whether or not [the plaintiff] made
[the necessary] Rule 50 motions. However, in the present case the result isthe same regardless].]”).

Thus, we proceed to address the merits of the City’ s sufficiency claim.
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We have held that the employer bears the burden of proving that it qualifiesfor an exemption
under the FLSA. Vela v. City of Houston, 276 F.3d 659, 666 (5th Cir. 2001); Smith, 954 F.2d at
298. Therefore, the City had to demonstrate that it was entitled to the exemption in 8 207(k). See
Adair, 185 F.3d at 1060; Roy v. County of Lexington, S.C., 141 F.3d 533, 540 (4th Cir. 1998); Jones
v. City of Columbus, 120 F.3d 248, 252 (11th Cir. 1997); Spradling, 95 F.3d at 1504.

The City clamsthat it satisfied itsburden of proving that it established a 28-day work period.
The only evidence provided by the City in support of this contentionisamemo circulated in 1985 by
then Fire Chief Robert Mercer (“the Mercer mema”), stating that “[a] 28-day work cycle will be
established[.]” The fire fighters rebutted this evidence with the deposition and testimony of Janice
Andrews, the City’ sfinance director. Andrews stated that the pay period for the City’ sfire fighters
was 14 days, and that she understood the work period to be the same as the pay period. More
significantly, Andrews stated that the City had always cal cul ated overtime compensation on a 14-day
basis. The jury could have concluded, based on this and other testimony, that the City established
a 14-day work period.

Nevertheless, the City argues that the Mercer memo constitutes conclusive proof that it
adopted a 28-day work period. In support of this argument, the City cites numerous cases in which
courts have found that the locality met its burden of proving that it had taken advantage of the
§ 207(k) exemption. However, in each of these cases, the locality either presented more evidence
than the City has offered in this case or the plaintiffs failed to present any contrary evidence. See,
e.g., Franklin, 246 F.3d at 536 (observing that the City established a 28-day work period by
demonstrating that it informed its employees about the work period in 1986 and again in 1995, and

by producing evidence that the employees knew about the work period); Milner v. City of
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Hazelwood, 165 F.3d 1222, 1223 (8th Cir. 1999) (holding that the City proved a 28-day work period
not only by relying on a 1985 memo but also by demonstrating that the employees were scheduled
on a*“regularly recurring twenty-eight-day basis’); Adair, 185 F.3d at 1061 (“ The City established
a7(k) exemptionwhenit specified thework period in the [coll ective bargaining agreement] and when
it actually followed this period in practice.”); Freeman, 146 F.3d at 1297 (concluding that the City
established a 14-day work period by relying on a 1974 resol ution, a 1993 memorandum, and the fact
that its payroll period was aso 14 days); Lamon, 972 F.2d at 1154 (holding that the City could rely
on a 1986 administrative code provision, when the evidence that it established a 28-day work period
was “uncontested”). The City failed to produce any evidence other than the Mercer memo to prove
that it established a 28-day work period, and, as we have seen, the fire fighters presented evidence
that the work period was 14 days. Thus, we see no reason to disturb the jury’ s determination that
the City established a 14-day work period.
Vv

Thejury also found that the City’ sviolation of the FL SA was“willful.” Theissue of whether
aparticular violation was“willful” determinesthe statute of limitations that appliesto that violation.
See29 U.S.C. §255(a). If theviolationwasnot willful, then atwo-year statute of limitations applies.
Id. If the violation was willful, however, athree-year statute of limitations gpplies. Id. Asaresult,
employees can collect three years of unpaid wages and/or overtime compensation.

The City argues that the evidence was insufficient to support the jury’ s determination that it
willfully violated the statute. The record indicates that the City waived its sufficiency claim.
Although the City raised thisissue in aRule 50(a) motion for judgment asamatter of law at the close

of the firefighters' case, the City apparently failed to raise theissue again in a Rule 50(a) motion at
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the close of the evidence (or in a Rule 50(b) post-judgment motion). As we discussed earlier, the
City’sfalure to raise its sufficiency claim could affect our standard of review. The usual standard
for sufficiency claims is “whether the evidence has such quality that reasonable and fair-minded
persons would reach the same conclusion.” Polanco, 78 F.3d at 974. When a party failed to raise
theclamwith thedistrict court, the standard isplainerror. Once again, however, we need not decide
thisissue, because the City’ s claim fails under either standard.

Under the FLSA, aviolation is “willful” if the employer either “‘knew or showed reckless
disregard for . . . whether its conduct was prohibited by the statute.”” Reich v. Bay, Inc., 23 F.3d
110, 117 (5th Cir. 1994) (quoting McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988)).
To demonstrate that the City’ s conduct satisfied this standard, the fire fighters presented testimony
suggesting that the City knew itsmethod of paying thefirefightersviolated the FLSA. MikeNichoals,
a lieutenant of fire suppression, testified that in 1995, he met with the assistant fire chief, who
admitted he was aware that the fire fighters were being paid incorrectly. Larry Scott, the former
director of human resources for the City, testified that the City cancelled a training seminar, which
would have informed employees about overtime issues under the FLSA. Scott also stated that,
severa years ago, he attempted to convince the City to study its pay practicesto determineiif it was
in compliance with the FLSA. He approached Janice Andrews, the city finance director, about this
matter, and sheinturntalked to thecity attorney. Evidently, thecity attorney informed Andrewsthat
“we don’'t even want to open that can of worms.” This evidence amply supports the jury’s finding
that the City “either knew or showed reckless disregard for . . . whether its conduct was prohibited
by the statute.”

The City, however, contends that the jury’s determination was based on incomplete
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information. The City arguesthat the district court erred by preventing two witnessesfrom testifying
about theissue of willfulness. Wereview the district court’ sdecision on thisevidentiary question for
abuse of discretion. Green v. Adm'rs of Tulane Educ. Fund, 284 F.3d 642, 660 (5th Cir. 2002).

The City wanted to present the testimony of City Manager Kathy Rice. The City stated that
Rice would rebut Scott’ s testimony about the cancelled training seminar onthe FLSA. Thedistrict
court refused to allow Riceto testify because the City had never included Riceon itswitnesslist, and
could not provideavalid reasonfor thisomission. Asthefirefighterspoint out, Scott mentioned the
cancelled seminar in his deposition, which took place approximately 30 days beforetrial. Thus, the
City was aware of Scott’ stestimony, and had ample opportunity to include arebuttal witnesson its
witness list. The district court did not abuse its discretion in refusing to alow the City to call this
witness.

The City also wanted Raymond Cordelli, who formerly directed adivision of the Department
of Labor that dealt with FLSA issues, to testify about the issue of willfulness. The district court
permitted Cordelli to testify, but limited his testimony to general explanations of how the FLSA
applies to the payment of fire fighters—i.e., the difference between the adoption of a 28-day and a
14-day work period. The City, however, also wanted Cordelli to testify as an expert on violations
of the FLSA. According to the City, Cordelli would have stated that, based on his experience, the
City likely did not know that its pay practices violated the FLSA. Asthe district court observed, it
is unclear how Cordelli could have been aware of whether the City “knew or showed reckless
disregard for . . . whether its conduct was prohibited by the statute.” Cordelli was not an employee
of the City, and does not appear to have been a party to any of the eventsleading up to thislitigation.

The district court did not abuse its discretion in preventing Cordelli from testifying about the
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willfulness issue.
\%

The City contends that the district court erred in assessing liquidated damages. Under the
FLSA, an employer who violates the overtime provisionsis liable not only for the unpaid overtime
compensation, but also for “an additional equal amount asliquidated damages.” 29 U.S.C. § 216(b).
At onetime, thisliquidated damages assessment was mandatory. See Bernard v. IBP, Inc. of Neb.,
154 F.3d 259, 267 (5th Cir. 1998). However, the district court can now decline to award such
damages (or reduce the amount) if the court concludes that the employer acted in “good faith” and
had “reasonable grounds’ to believe that its actions complied withthe FLSA. 29 U.S.C. § 260. We
review the district court’s decision to award liquidated damages for abuse of discretion. See
Heidtman v. County of El Paso, 171 F.3d 1038, 1042 (5th Cir. 1999); Lee v. Coahoma County,
Miss., 937 F.2d 220, 226 (5th Cir. 1991).

We have hdld that an employer “facesa’ substantial burden’ of demonstrating good faith and
areasonable bdief that its actions did not violate the FLSA.” Bernard, 154 F.3d at 267 (quoting
Mirelesv. Frio Foods, Inc., 899 F.2d 1407, 1415 (5th Cir. 1990)). In this case, the jury found the
City’ s actions to be willful. Asaresult, the City could not show that it acted in good faith. Thus,
thedistrict court did not abuseitsdiscretionin ng liquidated damages. Cf. Heidtman, 171 F.3d
at 1042 (“ Becauseemployerscannot act ingood faith based on reasonable groundswhen they suspect
that they are out of compliance with the FLSA, it would have been an abuse of discretion if the

district court had not awarded liquidated damages.”) (emphasisin original).?

2 The City a'so contends that the district court assessed liquidated damages at the improper
time. The City arguesthat the district court should have assessed liquidated damages after offsetting
certain overpayments made by the City against any unpaid overtime compensation. (The issue of
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VI

Thefirefighters argue that the district court erred in calculating their regular hourly rate of
pay and, as a result, improperly calculated damages. We review de novo the district court’s
determination of the regular rate of pay under the FLSA. See Lee, 937 F.2d at 224.

In order to determine an employee’s overtime compensation, we must calculate the
employee's regular hourly rate of pay. In determining the regular rate, we are guided by the
regulations provided by the Department of Labor (“DOL”). See Vela, 276 F.3d at 667 (“ This court
must defer to these DOL regulations if . . . they are ‘based on a permissible construction of the
statute.’”) (quoting Chevron U.SA., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843
(1984)). Inorder to calculate the hourly rate of pay for salaried employees, we must determine their
work period salary. See 29 C.F.R. § 778.113(b) (“Where the salary covers a period longer than a
work week, . . . it must be reduced to its workweek equivalent.”).® Inthiscase, the jury found that
the fire fighters worked 14-day work periods. The district court thus took the fire fighters' yearly

salary and divided it by 26 (the number of 14-day work periodsin asingle year) to determinethefire

“offset” isdiscussed further inthisopinion. Seeinfra.) If the court had first applied the offset, the
firefighters damages (before the assessment of liquidated damages) would have been lower. Thus,
the corresponding “additional equal amount” of liquidated damages would also have been lower.
See 29 U.S.C. 8§ 216(b). Thedistrict court instead assessed liquidated damages befor e applying the
offset, and thus awarded ahigher amount of liquidated damages. The City doesnot cite any caselaw
to support its argument that the district court assessed liquidated damages prematurely. Nor does
the statutory language referred to by the City require the district court to apply an offset before
awarding liquidated damages. We therefore rgject the City’s claim.

329 C.F.R. Part 778 describesthe method of calculating the regular rate of pay for individuals
who are employed on a“work week” basis. Fire suppression personnel who are employed under 8
207(Kk) are, of course, employed on a“work period” basis. The regulations provide that employers
(and courts) snhould calculate the regular rate for § 207(k) employees by using the formulas in 29
C.F.R. Part 778, and simply substituting the applicable “work period” for “workweek.” 29 C.F.R.
§ 553.233.
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fighters' work period saary.

Thedistrict court then proceeded to calculate thefirefighters' regular hourly rate of pay. The
court found that the regular rate must be determined by dividing the work period salary by the
number of hours actually worked in a particular work period. The court observed that, because of
the fire fighters' alternating schedule (24 hours on-duty, 48 hours off-duty), they did not work the
same number of hoursin every two-week work period. Inasix-week period, thefirefighterswould
work 120 hoursin one 14-day work period; 120 hoursin another 14-day work period; and 96 hours
intheremaining 14-day work period. Thedistrict court calculated theregular rate of pay for the 120-
hour work periods by dividing by 120. The court determined the regular rate for the 96-hour work
periods by dividing by 96.

The fire fighters argue that the district court used the wrong divisor. They contend that the
district court erred by including overtime hoursinthedivisor. They claim that, for all work periods,
the court should have divided by 106: the maximum number of non-overtime hours that fire fighters
can work in a 14-day work period. See 29 C.F.R. § 553.201(a); id. § 553.230(a).

Thefire fighters rely on our decision in Lee v. Coahoma County, Mississippi, 937 F.2d 220
(5th Cir. 1991), corrected by Lee v. Coahoma County, Mississippi, 37 F.3d 1068, 1069 (5th Cir.
1993). In Lee, we explained that, in determining the regular rate of pay, the district court should
divide the work period salary “by the number of regular hours which may be worked in that work
period[.]” 37 F.3dat 1069. Thefirefightersinterpret theterm*regular hours’ to mean non-overtime
hours.

However, the fire fighters misinterpret our holding in Lee. We did not state that “regular

hours’ can only include non-overtime hours. On the contrary, we believe that the term “regular
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hours’ ismore appropriately defined asthe hours normally and regularly worked by an employee. Cf.
29 C.F.R. 8§ 553.224 (defining “work period” as “any established and regularly recurring period of
work”). In the case of the fire fighters, who work 120 hoursin two out of every three 14-day work
periods, they normally and regularly work overtime. Thus, thedistrict court did not err in calculating
thefirefighters regular rate by dividing their work period salary by both non-overtime and overtime
hours. See29 C.F.R. § 778.325 (observing that some employees regular schedulesinclude overtime
hours); Aaron v. City of Wichita, Kan., 54 F.3d 652, 656 (10th Cir. 1995).

Indeed, the district court was required to include al the hours regularly worked by the fire
fightersinthedivisor. Under the FLSA, theregular hourly rate for salaried employees“is computed
by dividing the salary by the number of hours which the salary is intended to compensate.” 29
C.F.R. § 778.113(a) (emphasis added); see Adamsv. Dept. of Juvenile Justice of City of New York,
143 F.3d 61, 66 (2d Cir. 1998); Monahan v. County of Chesterfield, Va., 95 F.3d 1263, 1283 (4th
Cir. 1996); Aaron, 54 F.3d at 655. We can determine how many hours the salary “is intended to
compensate” by examining what happens under the contract. See 29 C.F.R. § 778.108 (“The
‘regular rate’ of pay . . . cannot beleft to adeclaration by the parties. . .; it must be drawn from what
happens under the employment contract.”); Adams, 143 F.3d a 67. Inthiscase, thefirefightershave
for anumber of yearsworked according to the 120-120-96-hour schedule, and they have consistently
accepted two-week paychecks as compensation for thiswork. Although, as the City now admits,
these paychecks did not adequately compensate the fire fighters for their overtime in every work
period, these paychecks were nonetheless intended to compensate the fire fighters for al of their
regularly scheduled (non-overtime and overtime) hours. Cf. Monahan, 95 F.3d at 1279 n.20 (“It is

difficult to believe that the [employees] would blindly accept these positions unaware of the hours
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they would be expected to work or can now claim they were unaware of those hoursin spite of their
continued and repeated accept ance of paychecks under the same scheduling cycle.”). Thus, the
district court, whencalculating thefirefighters' hourly rate, correctly included both non-overtimeand
overtimehoursinthedivisor. Therefore, wefind no error inthedistrict court’ smethod of calculating
the fire fighters' overtime pay.*

The fire fighters dso clam that the district court erred in its calculation of damages by
crediting the account summaries prepared by the City’ s accountant over those of the fire fighters
accountant. In the absence of an error of law, we review the district court’ s award of damages for

clear error. Inre Liljeberg Enters., Inc., 304 F.3d 410, 447 (5th Cir. 2002). In this case, the fire

* The fire fighters contend that the district court erred by using the “fluctuating method” to
calculatetheir overtime compensation. See29 C.F.R. § 778.114 (explaining the fluctuating method);
Samson v. Apollo Res,, Inc., 242 F.3d 629, 633 (5th Cir. 2001) (same). Under the fluctuating
method, an employee’ s work period salary compensates him for dl of his non-overtime hours, and
part of hisovertime hours. Asaresult, the employee’ sovertime hoursare multiplied only by one-half
(instead of one and one-half) the regular rate of pay. Id. In other words, the employee, instead of
receiving “timeand ahalf” for his overtime hours, receivesonly “ahadf.” See Heder v. City of Two
Rivers, Wis., 295 F.3d 777, 779 (7th Cir. 2002) (observing that, if fire fighters work a fluctuating
workweek, “their standard compensation covers any number of hours, so that the only statutorily
required payment is the 50% premium for overtime”) (emphasisin origina).

Thefire fighters correctly observe that the fluctuating method would be inappropriate in this
case. An employer can use this method only if the employer and employee have a “clear mutual
understanding” that the method applies. 29 C.F.R. 778.114(a); Heder, 295 F.3d at 780; Valerio v.
Putnam Assoc. Inc., 173 F.3d 35, 39 (1st Cir. 1999). In this case, neither party has presented
evidence of such a“clear mutua understanding.”

However, the fire fighters are incorrect to say that the district court applied the fluctuating
method in thiscase. The district court did not calculate the fire fighters' damages by multiplying
their overtime hours by one-half of their regular rate of pay. Instead, the district court multiplied the
firefighters overtime hours(i.e., the hoursexceeding 106 in a 14-day work period) by one-and-one
half of their regular rate of pay. Thedistrict court thus used the usual method of calculating overtime
pay, not the less common fluctuating method. See 29 C.F.R. § 778.107 (“ The general overtime pay
standard . . . requires that overtime must be compensated at a rate not less than one and one-half
times the regular rate at which the employee is actually employed[.]”).

-17-



fighters' accountant prepared her account summaries by relying on datacompiled by thefirefighters
counsel and his assistants. The fire fighters accountant failled to audit the fire fighters payrall
records herself, and thusfailed to verify the data upon which her conclusionswere based. TheCity’s
accountant, by contrast, did conduct her own audit. Asaresult, the district court found the account
summaries prepared by the City’ s accountant to be morereliable. We find no error (much less clear
error) in the district court’ s determination.

VIl

Thefire fighters contend that the district court erred in offsetting the overpayments made by
the City in some work periods against the overal damages owed by the City. The fire fightrs
contend that the district court did not havethe authority under state or federal law to apply the offset.
We review thisissue of law de novo.

In determining the plaintiffs overtime pay, the district court found that the City’ s method of
calculating overtime compensation resulted in small deficiencies (for example, $6.60)° in the work
periods in which the fire fighters worked 120 hours. However, the City’s method resulted in
considerable overpayments ($126.20) inthework periodsin whichthefirefightersworked 96 hours.
Thedistrict court stated that “ permitting the Plaintiffsto receive awindfall by not taking into account
the City’ soverpayment would result in unjust enrichment.” The court thus offset the overpayments

made by the City in the 96-hour work periods against the shortfalls in the 120-hour work periods.®

®>Werefer to the example provided by the district court: the overtime compensation owed to
Joe Singer in one six-week period.

® We note that the City owed the fire fighters four years of unpaid overtime compensation.
Although the applicable limitations period under the FLSA was t hree years, the limitations period
under state law was four years. See TEX. Loc. Gov’T CODE ANN. 8§ 142.0015; TEX. CIv. PRAC. &
REM. CoDE ANN. 8 16.051; seealso 29 U.S.C. § 218(a) (permitting states to adopt labor standards
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Thefire fightersinast that the district court did not have the authority to apply this offset.
To theextent that thedistrict court relied on the state law doctrine of “unjust enrichment,” we agree
withthefirefighters. Under Texaslaw, unjust enrichment isanarrow remedy. The state courtshave
madeclear that “[u]njust enrichment isnot aproper remedy merely becauseit might appear expedient
or generally fair that some recompense be afforded for an unfortunateloss. . . or because the benefits
to the person sought to be charged amount to a windfall.” HECI Exploration Co. v. Neel, 982
SW.2d 881, 891 (Tex. 1998) (emphasisadded) (internal quotation marksomitted); Heldenfel sBros.,
Inc. v. City of Corpus Christi, 832 SW.2d 39, 42 (Tex. 1992) (same); see Acad. Corp. v. Interior
Buildout & Turnkey Constr., Inc., 21 SW.3d 732, 741 (Tex. App. 2000) (same).’

Thefirefighters so contend that the district court lacked the authority under the FLSA to

apply the offset. Thefirefighters appear to assume that the district court acted pursuant to § 207(h)

that are more stringent than the FLSA). Thedistrict court offset the City’ s overpayments against all
four years of unpaid overtime compensation.

"Evenif thedistrict court could apply the doctrine of unjust enrichment inthis case, the court
used the wrong statute of limitations. The Texas Supreme Court has stated that the statute of
limitations for unjust enrichment clamsis two years. HECI Exploration Co., 982 SW.2d at 885.
Thus, the district court could have applied the offset only to two years of violations.

Although we conclude that the district court could not rely on the state law doctrine of unjust
enrichment, we do not hold that the district court lacked the authority to apply an offset to the four
years of state law violations. We note that the applicable provision of the Texas code adopts the
sameovertimestandardsfor firefightersasthe FLSA. See TEX. Loc. Gov’ TCODEANN. § 142.0015;
see also City of San Antonio v. Aguilar, 696 S.W.2d 648, 655 (Tex. App. 1985) (hol ding, when
construing an earlier version of § 142.0015, that state law “should emulate the method of overtime
calculation done under the Fair Labor StandardsAct”). It followsthat, if the FL SA permitsan offset,
then so does Texas state law. Cf. Brookshire Bros,, Inc. v. Lewis, 997 SW.2d 908, 920 (Tex. App.
1999) (noting that “[a]n offset against damages appliesto prevent aplaintiff from obtaining morethan
one recovery for the sameinjury”) (internal quotation marks omitted). Asdiscussed in the text, we
hold that the FLSA does not prohibit the district court from applying an offset. We therefore also
conclude that the district court could apply the offset to al of the City’s overtime
obligations—whether owed under state or federal law.
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of the FLSA. That provision states that employers may offset certain overtime premiums against
overtime compensation due under the statute. See 29 U.S.C. 8§ 207(h)(2). Thefirefighters, relying
on severa cases interpreting § 207(h), argue that the provision does not permit a district court to
offset overpayments made in some work periods against shortfals in other work periods. See
Herman v. Fabri-Ctrs. of Am., Inc., 308 F.3d 580, 590 (6th Cir. 2002) (“[P]remium credits alowed
by § 207(h)(2) should be limited to the same workweek or work period in which these premiums
werepaid.”); Howard v. City of Soringfield, 11., 274 F.3d 1141, 1149 (7th Cir. 2001) (holding that
“the district court erred in alowing the blanket application of al [§ 207] premium payments to all
overtimeliabilities’); Nolanv. City of Chicago, 125 F.Supp.2d 324, 331 (N.D.Ill. 2000) (finding that
“offsets [under § 207(e)(5) and (6)] should be calculated on a period by period basis’); but see
Kohlheim v. Glynn County, Ga., 915 F.2d 1473, 1481 (11th Cir. 1990) (stating that an employer
should be permitted to offset “all previously paid overtime premiums . . . against overtime
compensation found to be due’) (emphasisin original).

Asthe fire fighters themselves point out, however, 8 207(h) does not apply inthiscase. See
Brief of Appellants Singer et al. at 39. Section 207(h) refers to the overtime premiums listed in
8 207(e) of the FLSA. That provision refers to payments that are not included in determining the

regular rate of pay. See 29 U.S.C. § 207(€).® These overtime premiums are extra payments made

8 Section 207(e) statesthat the“‘regular rate’ . . . shall be deemed to include all remuneration
for employment paid to, or on behaf of, the employee, but shall not be deemed to include’ the
following overtime premiums:

(5) extra compensation provided by a premium rate paid for certain
hours worked by the employeein any day or workweek because such
hours are hoursworked in excess of eight in aday or in excess of the
maximumworkweek applicableto such employee under subsection (a)
of this section or in excess of the employee's normal working hours

-20-



by employers. These sums are excluded from the total salary (from which the regular hourly rateis
calculated) so that they do not improperly inflate the hourly rate. See Bay Ridge Operating Co. v.
Aaron, 334 U.S. 446, 464 (1948) (“If [an] overtime premiumisincluded inthe weekly pay check that
must be deducted before the divison. . .. To permit [the] overtime premium to enter into the
computation of the regular rate would be to allow overtime premium on overtime premium))a
pyramiding that Congress could not have intended.”). In this case, the district court included the
overpayments made to thefirefightersin determining the fire fighters' regular rate of pay. The court
did not treat the overpayments as “overtime premiums.” Therefore, 8 207(h), and the cases
interpreting it, are inapplicable.

The fire fighters nonetheless contend that the district court cannot offset overpaymentsin

some work periods against shortfalls in other work periods. Thefire fighters rely on aprovision of

or regular working hours, as the case may be;

(6) extracompensation provided by a premium rate paid for work by
the employee on Saturdays, Sundays, holidays, or regular daysof rest,
or on the sixth or seventh day of the workweek, where such premium
rateisnot lessthan one and one-half timestherate established in good
faith for like work performed in nonovertime hours on other days,

(7) extra compensation provided by a premium rate paid to the
employee, in pursuance of an applicable employment contract or
collective-bargaining agreement, for work outside of the hours
established in good fait h by the contract or agreement as the basic,
normal, or regular workday (not exceeding eight hours) or workweek
(not exceeding the maximum workweek applicable to such employee
under subsection (a) of this section, where such premium rate is not
less than one and one-half times the rate established in good faith by
the contract or agreement for like work performed during such
workday or workweek(.]

29 U.S.C. § 207(e)(5),(6),(7) (emphasis added) (footnote omitted).
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the regulations stating that “[t]he general rule is that overtime compensation earned in a particular
workweek must be paid on the regular pay day for the period in which such workweek ends.” 29
C.F.R. § 778.106. The provision makes clear that the payment of overtime compensation may be
delayed only for a period that is* reasonably necessary for the employer to compute and arrange for
payment[.]” 1d. The fire fighters indst that the district court’s order violates this provision by
permitting the City to pay itsovertime obligations*“ at atimefar removed fromwhenthe overtimewas
due[.]” Brief of Appellants Singer et d. at 42.

Thefirefighters mischaracterizethe nature of the offset. Thedistrict court did not permit the
City to pay its overtime obligations years after they were due. Instead, the court simply
acknowledged that the City already paid the bulk of its overtime obligations. When the City
overpaid its employees in the 96-hour periods, it essentially compensated the employees for the
shortfalsin the 120-hour periods.

Of course, asthefirefighters point out, if those overpayments are seen as“late” payments of
overtime compensation, they would nonetheless violate the FLSA. As § 778.106 makes clear, an
employer violates the FLSA not only by falling to pay overtime compensation but also by delaying
the payment of overtimecompensation. SeeHalferty v. Pulse Drug Co., Inc., 821 F.2d 261, 271 (5th
Cir. 1987) (“A cause of action accruesat each regular payday immediately following the work period
during which the services were rendered for which the wage or overtime compensationisclamed.”).

However, we need not view the overpayments made by the City during the 96-hour work
periods as “late” payments of overtime compensation. It seems more appropriate to view those
overpayments as pre-payments. the City pre-paid the fire fighters to compensate them for the

shortfalls they would receive in subsequent 120-hour work periods. Although § 778.106 states that
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overtime compensation “generaly” should be paid in the same work period in which the work is
performed, the provision does not prohibit an employer from paying overtime compensation in
advance. Indeed, in cases such asthe present one, in which the employees regularly work overtime,
it seems|ogical that an employer would chooseto pre-pay its employeesfor that regularly scheduled
work. Thus, we hold that the district court did not err in offsetting the overpayments paid to the fire
fightersin some work periods against the shortfalls in other work periods.’
VIl

The City argues that the district court erred in calculating attorney’s fees.’® We review the
district court’ saward of attorney’ sfeesfor abuse of discretionand itsfactual findingsfor clear error.
Mathis v. Exxon Corp., 302 F.3d 448, 461-62 (5th Cir. 2002).

The district court correctly applied the lodestar method in calculating attorney’s fees. See
Heidtman, 171 F.3d at 1043 (confirming that the lodestar method applies in cases arising under the
FLSA). Thelodestar is*“calculated by multiplying the number of hours reasonably expended by an

appropriate hourly ratein the community for suchwork.” Id. After thedistrict court determined this

° Our decision in Brennan v. Heard, 491 F.2d 1 (5th Cir. 1974), rev’' d on other grounds by
McLaughlin, 486 U.S. at 130, 134 n.10, isnot to thecontrary. Inthat case, we stated that “[ ] et-offs
against back pay awards deprive the employee of the‘ cashinhand’ contemplated by the Act, and are
thereforeinappropriatein any proceeding brought to enforce the FL. SA minimum wage and overtime
provisiong.]” Id. at 4. Itisimportant, however, to recognize the context of our statement. In that
case, the offsets permitted by the district court caused “the find awardsto many of [the] defendants
workers[to drop] below the statutory minimum[.]” 1d. a 3. Inthiscase, no party contendsthat the
offset might causethefirefighters wagesto fal below the statutory minimumwage. Thus, Brennan
does not prohibit the district court from applying an offset in this case. See Mullins v. Howard
County, Md., 730 F.Supp. 667, 673 (D. Md. 1990) (recognizing that “[t]he[Brennanv.] Heard case
standsfor the principlethat set-offsmay not result in sub-minimum wage paymentsto anemployee”).

19 The FLSA requires an employer who violates the statute to pay attorney’s fees. See 29
U.S.C. § 216(b).
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figure, the court examined whether, based on the factors mentioned in Johnson v. Georgia Highway
Express, Inc., 488 F.2d 714 (5th Cir. 1974), it should increase or decreasethelodestar.™* Thedistrict
court found that three factors (the novelty and difficulty of the questions presented; the skill required
to perform the legal services properly; and the experience, reputation, and ability of the fire fighters
attorney) “weigh[ed] infavor of amoderate upward adjustment.” The court also observed, however,
that another factor (the amount involved and the result obtained) “weigh[ed] infavor of adownward
adjustment.”*? As aresult, the court did not alter the lodestar amount.

The City argues that the district court should have assessed attorney’ s fees on an individua
basis. The City contendsthat, if the district court had followed this method, the award would have
been lower. The City observesthat, after the district court applied the offset, anumber of individua
plaintiffswere not awarded any damages. The City reasons that, because “attorney’ s fees awarded
under the FLSA are typically assessed based upon the amount of the monetary recovery a plaintiff
receivesin the matter,” thedistrict court would have awarded alower amount if it had awarded fees
on aplaintiff-by-plaintiff basis. Brief of Appellee/Cross Appdllant City of Waco at 55.

The City essentially contendsthat the district court should have reduced the lodestar because

the fire fighters received a much lower damage award than they sought. As the City apparently

" The Johnson factors are: (1) the time and labor required to represent the client or clients;
(2) the novelty and difficulty of the issues in the case; (3) the skill required to perform the lega
services properly; (4) the preclusion of other employment by the attorney; (5) the customary fee
charged for those servicesin the relevant community; (6) whether the fee isfixed or contingent; (7)
the time limitations imposed by the client or circumstances; (8) the amount involved and results
obtained; (9) theexperience, reputation, and ability of the attorney; (10) the undesirability of the case;
(11) the nature and length of the professional relationship with the client; and (12) awardsin smilar
cases. Heidtman, 171 F.3d at 1043 n.5 (citing Johnson, 488 F.2d at 717-19).

12 The fire fighters sought over $5 million in damages, but, largely because of the offset
applied by the district court, recovered approximately $180,000 in damages.
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recognizes, we have stated that “[t]he most critical factor in determining afee award is the ‘degree
of success obtained.”” Romaguera v. Gegenheimer, 162 F.3d 893, 896 (5th Cir. 1998) (quoting
Hendley v. Eckerhart, 461 U.S. 424, 436 (1983)). In this case, because the fire fighters sought
$5 million in damages, and collected only $180,000, their monetary successwas limited. However,
thisfact did not require the district court to reduce the lodestar. We have made clear that “whilea
low damages award is one factor which a district court may consider in setting the amount of
attorney’ sfees, thisfactor alone should not lead the district court to reduce afee award.” Hollowell
v. Orleans Reg’'| Hosp. LLC, 217 F.3d 379, 392 (5th Cir. 2000); see Spegon v. Catholic Bishop of
Chicago, 175 F.3d 544, 558 (7th Cir. 1999) (observing, in alawsuit initiated under the FLSA, that
“anattorney’ sfalureto obtain every dollar sought on behalf of hisclient doesnot automatically mean
that the modified lodestar amount should be reduced”).

Inthiscase, the district court considered lowering the attorney’ s fees dueto thefirefighters
low recovery, but declined to do so. Cf. Louisiana Power & Light Co. v. Kellstrom, 50 F.3d 319,
329 (5th Cir. 1995) (observing that the district court’s lodestar analysis is inspected primarily to
ensure that “the court sufficiently considered the appropriate criterid’) (emphasisin origina). The
district court found that, because other factors weighed in favor of an upward departure, it would
have been inappropriate to reduce the lodestar in this case. The district court did not abuse its
discretion in declining to adjust the lodestar. Cf. Heidtman, 171 F.3d at 1044 (noting the “strong
presumption that the lodestar award is the reasonable fee”).

For the above reasons, the judgment of the district court is AFFIRMED.
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