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V.
FREEMAN CHARLES OUTLAW JR

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas

January 27, 2003
Bef ore KING Chief Judge, and DEMOSS and CLEMENT, Circuit Judges.
KING Chief Judge:

This case requires us to reviewthe district court’s deni al
of the Defendant’s notion to suppress evidence clained to be the
“fruit” of an unreliable canine alert and inproper detention and
the district court’s refusal to award the Defendant an additi onal
one-|l evel reduction fromhis base offense | evel for acceptance of
responsibility. W affirmthe denial of the Defendant’s pre-tria
notion but vacate the Defendant’s sentence and remand for

resent enci ng.



| .
FACTS AND COURSE OF PROCEEDI NGS

The facts here are |argely undisputed. On April 21, 2000
border patrol agents at the Sierra Bl anca checkpoint (a secondary
i nspection station) conducted a routine citizenship status check of
passengers aboard a commercial G eyhound bus. Defendant Freenman
Charles Qutlaw was a passenger aboard this bus. \While an agent
conducted the status check inside the bus, another agent used his
drug-detecting canine (“Gerri”) to sniff the luggage in the bin
beneath the bus. The dog alerted to a bl ack, hard-shell ed suitcase
bearing a claimtag with the nane “O. Freeman.” After none of the
passengers cane forward to clai mthe suitcase, the agents conducted
a physical inspection of the passengers’ tickets to determ ne the
suitcase’' s owner. As a result of this inspection, Qutlaw was
identified as having the ticket matching the claim stub for the
suitcase and was asked to step off the bus.

Qutlaw identified the suitcase as his own and agreed to all ow
agents to search the suitcase. After prying the | ock open with a
pocket knife (because Qutlaw did not have the conbination to the
suitcase’ s | ock), the agents uncovered two, one-gallon plastic jars
containing what field tests later revealed to be phencyclidine
(“PCP").

Qutl aw was thereafter charged with possession with the intent

to distribute 100 grans or nore of PCP and one kil ogramor nore of



a mxture or substance containing a detectable anount of PCP in
violation of 21 U S.C. §8 841(a)(1l). CQutlaw noved to suppress the
controll ed substances found in his suitcase, any other physica
evidence found in his suitcase and his post-arrest statenents. On
March 15, 2001, after conducting a de novo review of the magi strate
judge’s report and recommendation, the district court denied
Qutlaw s notion to suppress.

Qutlawthereafter entered a conditional plea of guilty and was
sentenced by the trial court. At the sentencing hearing, the
district court declined to award Qutlaw an additional one-|eve
reduction from his base offense |level for acceptance of
responsibility under United States Sentencing Cuidelines
(“U.S.S.G”) § 3EL1.1(b).

Qutl aw appeals the district court’s pre-trial denial of his
nmotion to suppress and appeals the district court’s refusal to
award him an additional one-level reduction wunder U S. S G
§ 3El. 1(b).

1.
ANALYSI S OF QUTLAW S MOTI ON TO SUPPRESS

W have stated the general principle that immgration
i nspection detentions at a fixed checkpoint such as Sierra Bl anca
shoul d be extended “based [only] upon sufficient individualized

suspicion.” United States v. Michuca-Barrera, 261 F.3d 425, 434

(5th Gr. 2001). CQutlaw attenpts to use this general principle to



bol ster his opposition to the district court’s pre-trial order
denying his notion to suppress. Specifically, he argues the deni al
of his notion to suppress was erroneous because the canine alert
here was wunreliable and the border agent was unreasonable in
relying on it.

The “‘standard of review for a notion to suppress based on
live testinony at a suppression hearing is to accept the tria
court’s factual findings unless clearly erroneous or influenced by

an incorrect viewof thelaw.'” United States v. WIllians, 69 F. 3d

27, 28 (5th Cr. 1995) (quoting United States v. Alvarez, 6 F.3d

287, 289 (5th CGr. 1993)). The district court’s conclusions of
| aw, i ncl udi ng whet her there was reasonabl e suspicion to extend the

detenti on, however, are reviewed de novo. United States .

Val adez, 267 F.3d 395, 397 (5th Cr. 2001); United States v.

Jacqui not, 258 F.3d 423, 427 (5th Cr. 2001).

After a thorough review of the testinony and evi dence before
it, the district court found the canine alert to be reliable and
concluded that “the officer had a reasonable suspicion that the
sui tcase cont ai ned sone type of contraband” such that an i nspection
of the passengers’ tickets in order to identify the owner of the
sui tcase was proper. W find no clear error in the district
court’s factual finding that the canine alert was reliable and
therefore uphold the district court’s ultimate concl usi on regardi ng

t he reasonabl e suspicion of the border agent.



It is undisputed that this drug-detecting team successfully
conpleted all standard training procedures for border patrol drug-
detecting teans and that this canine was certified to detect a
variety of narcotics, including marijuana and its derivatives,
cocaine and its derivatives, heroin and its derivatives and
net hanphetam ne.! That the suitcase the canine alerted to later
turned out to contain PCP, a drug the dog was not trained to
detect, sinply does not vitiate the agent’s reasonabl e suspicion

under these facts. See, e.q., United States v. McCranie, 703 F.2d

1213, 1218 (10th GCr. 1983) (holding that an alert by an
expl osi ves-sniffing dog not formally trained to detect drugs
nonet hel ess created reasonable suspicion that the defendant’s

sui tcase contai ned contraband); United States v. Robinson, 707 F. 2d

811, 815 (4th Gr. 1983) (“H s [the dog’s] initial detection [] was
sufficient to establish probable cause for a search for controlled
substances — the fact that a different controlled substance was
actual ly di scovered does not vitiate the legality of the search.”);

United States v. Viera, 644 F.2d 509, 511 (5th Cr. Unit B My

1981) (“It is true that the dogs were not trained to react to

quaal udes, and that the discovery of the quaaludes can in this

1At the evidentiary hearing on Qutlaw s nmotion to
suppress, Agent Joe Navarro, Cerri’s handler, described the
training procedures that he and Gerri conpleted. Gerri conpleted
approxi mately four weeks of training at the United States Border
Patrol National Canine Facility in El Paso, Texas. GCerri was
then paired with Navarro for an additional two-week team
training procedure. On March 15, 2000, the team successfully
passed a certification test before being placed in the field.
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respect be characterized as fortuitous. However, that conclusion

i's not grounds for suppression of the evidence.”); United States v.

Johnson, 660 F.2d 21, 23 (2d GCr. 1981) (rejecting appellant’s
argunent that probable cause is not established when a dog alerts
on only the residual odors of a drug). On this record, we affirm
the district court’s order insofar as it holds that sufficient
reasonabl e and individualized suspicion existed to support the
i nspection of the bus passengers’ tickets and to thereafter
question Qutlaw, whose claimticket nmatched that of the suitcase
bel i eved to contain contraband. 2

ANALYSI S OF OQUTLAW S SENTENCE

2 Wile Qutlaw urges us to also affirmthe district
court’s order insofar as it holds that a defendant has a general
right inthis circuit to challenge the training and reliability
of a canine inspection team we decline to do so here. The
question before us is not whether a dog sniff can establish
probabl e cause in a warrantl ess search w thout show ng evi dence
of a dog’s training and reliability. Rather, the question
presented to this court on appeal is whether, on this record, the
district court erred in concluding that the dog’s handler had a
reasonabl e suspicion to extend the detention. After permtting
Qutlaw to proffer evidence chall enging the adequacy of the
training received by this canine inspection team the reliability
of this canine, and the general record-keeping procedures of the
Border Patrol regarding canine “false alerts,” the district court
found this canine alert to be reliable and thus ultimtely
concl uded that the agent handl er was reasonable in basing his
suspicion on the alert. As stated, our review on appeal is thus
limted to whether the district court erred in making these
fi ndi ngs.




Qutlawmaintains the district court m sappliedthe “acceptance
of responsibility” guideline by declining to award him an
addi tional one-|evel reduction under U S.S.G 8§ 3El1.1(b). “Because
trial courts are in a unique position to evaluate whether the
def endant has denonstrated acceptance of responsibility, adistrict
court’s finding on acceptance of responsibility is exam ned for
clear error but under a standard of review even nore deferentia

than a pure ‘clearly erroneous’ standard.” United States v. Cano-

Guel, 167 F.3d 900, 906 (5th Cr. 1999) (internal citation and

quotation omtted); see also United States v. Leal-Mendoza, 281

F.3d 473, 475 (5th Gr. 2002). However, if this court determ nes
that the district court msapplied the guidelines, remand is
appropriate unless this court concludes, on the record as a whol e,

that the error is harnl ess. United States v. Cade, 279 F.3d 265,

273 (5th Cr. 2002) (“The error is harmess only if the party
def endi ng the sentence persuades us that the district court would
have i nposed the sane sentence absent the erroneous factor.”).

At sentencing, the district court awarded Qutlaw a two-1evel
reduction from his base offense |evel for acceptance of
responsibility under U.S.S. G 8 3El.1(a) (“subsection (a)”), which
provides that “[i]f the defendant clearly denonstrates acceptance
of responsibility for his offense, decrease the offense | evel by 2
levels.” U 'S. SENTENCING GUIDELINES MANUAL 8§ 3EL. 1(a) (2001). Over
Qutl aw s objection, however, the district court declined to award
Qutl aw an additional one-level reduction under U S.S.G 8§ 3El1.1(b)
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(“subsection (b)”) of the sane guideline section, which instructs
the court to reduce the offense level by a third point if certain
conditions are net. Specifically, the guideline states:

(b) If the defendant qualified for a decrease
under subsection (a), the offense |evel
determ ned prior to the operation of
subsection (a) is level 16 or greater, and the
defendant has assisted authorities in the
i nvestigation or prosecution of his own
m sconduct by taking one or nore of the
foll ow ng steps:

(1) tinely provi di ng conpl ete
i nformation to t he gover nnent
concerning his own involvenent in
t he offense; or

(2) tinmely notifying authorities of his
intention to enter a plea of guilty,
t hereby permtting the governnent to
avoid preparing for trial and
permtting the court to allocate its
resources efficiently,

decrease the offense level by 1 additional |evel.

U. S. SENTENCI NG GUI DELINES ManuAL 8 3E1. 1(b) (2001).

Many courts, including ours, have discussed the interplay
bet ween subsection (a) and subsection (b). Because it is inportant
to the issues in this case, we sunmarize a few underlying
principles set forth in the jurisprudence discussing these
subsections before noving to the facts here. First, a district
court lacks discretion to deny the additional one-|evel reduction
under subsection (b) if the defendant is found to have accepted
responsibility under subsection (a), the offense level prior to

this two-level reduction is sixteen or greater, and the defendant



has conplied with the conditions specified in either subsection

(b) (1) or subsection (b)(2). See United States v. Wllians, 74

F.3d 654, 656 (5th Gr. 1996) (“If the defendant satisfied al
three prongs of the test, the district court is ‘wthout any

sentenci ng di scretion’ to deny the additional one-Ilevel decrease.”)

(quoting United States v. MIls, 9 F.3d 1132, 1138-39 (5th Gr.

1993)); United States v. Tello, 9 F.3d 1119, 1129 (5th Cir. 1993)

(di scussi ng subsection (b) of 8§ 3El1.1, added in 1992, and stating
that “[t]hat inperative clause directs the sentencing court” to
decrease if either subsection (b)(1) or subsection (b)(2) are net)
(enphasis in original).

Second, al though subsection (b) is part of the “acceptance of
responsi bility” guideline, the neasure of a defendant’s acceptance
of guilt or contrition is generally irrelevant to the subsection
(b) inquiry. Rather, while the key inquiry for purposes of
subsection (a) is whether the defendant has truly denonstrated
contrition, once the district court finds the defendant evinces
adequat e acceptance of his guilt, the inquiry under subsection (b)
focuses instead on the functional issues of tineliness and
efficiency, with tineliness being “at the very heart of the third
el ement, assisting authorities.” Tello, 9 F.3d at 1127; see also

United States v. De Leon Ruiz, 47 F.3d 452, 455 (1st Gr. 1995)

(di scussing the two-fold nature of the reductions under subsecti ons

(a) and (b)); cf. Wllians, 74 F.3d at 656 (stating that subsection

(b) “defines tinely acceptance in functional, not exclusively
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tenporal terns”). Commrent 6 to the guideline elaborates on the
i nportance of tineliness (not contrition or acceptance of guilt) to

the subsection (b) inquiry. It states that “[t]he tineliness of

the defendant’s acceptance of responsibility is a consideration
under both subsections, and is context specific. |In general, the
conduct qualifying for a decrease in offense | evel under subsection

(b)(1) or (2) wll occur particularly early in the case.” US

SENTENCI NG GUI DELINES 8§ 3EL. 1(b), cnt. 6 (2001) (enphasis added).
Third, the guideline provides an alternative test under
subsection (b) to control whether a defendant is entitled to an
addi tional one-point reduction. A defendant awarded the two-I evel
reducti on (whose base offense | evel before this award i s si xteen or
greater) nust be awarded an additional one-level reduction if he
either tinely provides conplete information to the governnent
concerning his own involvenent in the offense, or he tinely
notifies the authorities of his intention to enter a plea of
guilty, thereby permtting the governnent to avoid preparing for
trial and the court to allocate its resources efficiently. This
dual inquiry under subsection (b) has created two separate cl asses
of cases — one class interpreting subsection (b)(1) and one cl ass
interpreting subsection (b)(2). Those interpreting subsection
(b)(1) focus on the tineliness and conpletion of the information
(regardi ng the defendant’s own conduct) that the defendant provides

the authorities. See, e.qg., United States v. Brack, 188 F. 3d 748,

765 (7th Cr. 1999) (discussing the focus of the inquiry under
10



(b) (1) as that of conpl eteness and ti m ng and uphol di ng the fact ual
finding of the district court that the defendant’s cooperation
“cane too late to qualify for an additional acceptance of

responsibility reduction”); United States v. lLancaster, 112 F. 3d

156, 158 (4th Cr. 1997) (“The key inquiry in determ ning whether
a defendant qualifies for a reduction under [subsection (b)(1)] is
whet her the defendant provides information in sufficient tine to
aid the CGovernnment in the investigation or prosecution of the

case.”); United States v. Eyler, 67 F.3d 1386, 1391 (9th Cr. 1995)

(rejecting the argunent that the defendant was not entitled to a
reduction under this subsection because the i nformati on he provi ded
to the authorities was readily available to the police). Those
interpreting subsection (b)(2) instead focus on whether the
def endant notifies the governnent of his plan to plead guilty such
that the governnent is saved the tine and expense of preparing for
trial and the court is given sufficient time to reschedule its

cal endar . See, e.q., United States v. Chee, 110 F. 3d 1489, 1495

(9th Cr. 1997) (“Only early and consi stent cooperation whi ch saves
the governnent from the rigors of trial preparation and jury

selection nerits the assistance reduction.”); United States v.

Thonpson, 60 F.3d 514, 517 (8th Cr. 1995) (finding no clear error
in the denial of a subsection (b)(2) reduction where the defendant
did not tinely notify the governnent of his intent to plead guilty
and the governnent “had essentially already conpleted its

preparations for trial”); United States v. Kinple, 27 F.3d 1409,
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1413 (9th Gr. 1994) (“[A] defendant who pleads guilty on the eve
of trial is not entitled to the reduction for tinely acceptance of

responsibility under [subsection (b)(2)].”); United States V.

Hopper, 27 F.3d 378, 385 (9th Gr. 1994) (“[I]f either the
prosecution is substantially prepared to present its case or the
court has not been given sufficient tinme to reschedule its
cal endar, then the defendant is not entitled to an additional one-
| evel reduction under [subsection (b)(2)].”7).

As an overlay to these general principles, the commentary to
this guideline explains that a defendant’s entitlenent to a one-
| evel reduction is “context specific.” See U S. SENTENCI NG GU DELI NES
8§ 3E1.1, cnt. 6 (2001). Moreover, because “[t]he sentencing judge
is in a unique position to evaluate a defendant’s acceptance of
responsibility,” his “determnation . . . is entitled to great
deference onreview.” 1d. at cnt. 5. This overlay (in additionto
the general principles stated above) is inportant as we turnto the
specifics of this case.

The governnent contends that the certain cases inthis circuit
interpreting the “acceptance of responsibility” guideline are in
tension. Specifically, the governnent argues that for our opinion

in United States v. Leal - Mendoza, 281 F. 3d 473 (5th Gr. 2002), to

support Qutlaw s contention that he is entitled to a one-leve

reduction, our opinion in United States v. Gonzales, 19 F. 3d 982

(5th Gr. 1994), nust be limted. W disagree.
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In Leal - Mendoza, the district court declined to apply the

addi tional one-level reduction under subsection (b) for acceptance
of responsibility even though it determned that the defendant
qualified for the two-I|evel reduction for acceptance of

responsibility under subsection (a). Leal - Mendoza, 281 F.3d at

475-77. The district court based its decision on the defendant’s

pursuit of a notion to suppress evidence, stating that “[t] he facts

here, to nme, don't justify even a 2-point reduction. But the
policy of the court is to give it[,] [so] I'"mgoing to give them
the 2-point reduction.” 1d. at 475.

We found that the district court m sapplied the guidelines,
and enphatically “reject[ed] the proposition that a sentencing
judge’s reluctance in awarding the two-point reduction for
acceptance of responsibility under U.S.S. G § 3El1.1(a) can have any
bearing on the independent inquiry of whether to award another
| evel reduction under U S.S.G 8§ 3E1.1(b).” 1d. W further held
that “[w] hether a defendant qualifies for the two-I|evel reduction
in subsection (a) is an all or nothing proposition: once the
district court decides that a defendant is entitled to the
subsection (a) reduction, the only inquiries renaining under
subsection (b) are the last two prongs of the test.” 1d. at 476.

This holding sinply restated the general principle set forth

by our court in United States v. Tello, 9 F.3d 1119 (5th CGr.

1993). There, despite a finding under U S.S.G 8§ 3Cl.1 that the
def endant obstructed justice by lying to the probation officer, the

13



district court awarded the defendant a two-level decrease for
acceptance of responsibility under subsection (a). However, it
thereafter declined to award the defendant an additi onal one-|evel
reducti on under subsection (b). ld. at 1121. In so doing, it
expressly found that the defendant’s obstruction of justice caused
the investigating officer to expend nore tinme and effort on the
case than he otherwi se m ght have and the defendant was thus not
entitled to an additional one-level reduction. 1d. at 1122. W
vacated the sentence as to this reduction and held that:

[T]he district court erred in the reason given for

denying the extra 1-1evel reduction of subsection (b) -

obstruction of justice. First, that 1is sinply

i napposite; as long as obstruction does not cause the

prosecution to prepare for trial or prevent the court (as

di stingui shed from the probation office) from managi ng

its calendar efficiently, obstruction of justice is not

an el enent to be considered. Wen the court granted [the

def endant] the basic 2-1evel reduction for acceptance of

responsi bility under subsection (a), despite having found

obstruction of justice and having increased his offense

| evel by two thereof, obstruction becane irrelevant. It

evaporated fromthe sentencing cal cul us.
ld. at 1128 (enphasis in original).

The factual and procedural context for our holdings in both

Leal - Mendoza and Tello required us to vacate the defendants’

sentences based on the district court’s msapplication of the
“acceptance of responsibility” quideline. Qur decision in each
case turned on the general principle that once a defendant “clearly
denonstrates acceptance of responsibility” under subsection (a),

the analysis under subsection (b) is explicitly limted to the

14



questions under subsection (b)(1) and (b)(2). Tello, 9 F.3d at
1128. In contrast, the district court in Gonzales correctly
applied the guideline and nmde the appropriate inquiry under
subsection (b)(2).® On appeal, we found evidence in the record to
support the district court’s factual finding that the hearing on
the defendant’s notion to suppress (which was conducted at the
begi nning of a full bench trial) was the equivalent of a full trial
and required the governnment to prepare fully for a trial on the
merits and the court to allocate its resources as though a ful
trial on the nmerits was conducted. 19 F.3d at 982. Thus, based on
that specific factual context, with great deference to the district
court’s factual findings made in response to the appropriate
i nqui ry under subsection (b)(2), we affirned the sentence. |d.

We sinply do not see friction between these cases, nor do we
see that Gonzales automatically precludes Qutlaw from qualifying
for the additional one-level reduction under subsection (b)(2), as
argued by the governnent. The inquiry under this guideline is
“context specific,” and, because of the “unique position” of the
sentencing judge, he is entitled to “great deference.” u. S.
SENTENCING GUIDELINES § 3E. 1.1, cnt. 5, 6 (2001).

Here, both parties agree that the district court based its
decision not to award Qutlaw an additional one-Ilevel reduction

solely on Qutlaw s decision to file and pursue the notion to

3 As stated in footnote one, subsection (b)(1l) was not at
issue in the case. G&onzales, 19 F.3d at 984 n.1
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suppress discussed above. However, the transcript of the
sentencing hearing offers us little insight into the district

court’s reasoning for doing so, and both parties agree that the

case should be renmanded to the district court for further

expl anat i on. As did the district court in Leal-Mendoza, the

district court may have inproperly determned that by filing and
pursuing a noti on to suppress evidence, Qutlaw had only reluctantly
accepted responsibility and shoul d thus not get the full benefit of
a three-point reduction. However, the district court may instead
have found that Qutlawstrategically waited in providi ng assi stance
to the authorities or in notifying the authorities of his intent to
plead guilty and, in so doing, required the governnent to, in
essence, fully prepare for trial. Because, as the parties
acknowl edge, we cannot tell on the record before us whether the
district court considered the rel evant questions under subsection
(b)(1) and (b)(2) in declining to reduce Qutlaw s base offense
level an additional point, remand is appropriate unless the
gover nnment persuades us that “the district court woul d have i nposed
t he sane sentence” anyway. Cade, 279 F.3d at 273.

Here, in addition to the two-point reduction for acceptance of
responsibility, thedistrict court further reduced Qutlaw s of fense
level two points for his mnor role in the offense. Wth a
Crimnal Hi story Category of |1l and a resulting offense | evel of
thirty, the guideline range for inprisonnent was 121-151 nont hs.
Qutl aw was sentenced at the |l ow end of this range, 121 nonths. The

16



gover nnent concedes that it cannot denonstrate that the error, if
any, is harnl ess because reducing Qutlaw s base offense level to
twenty-nine (instead of thirty) results in a guideline range of
108- 135 nont hs (rather than 121-151 nonths), and the district court
m ght obviously choose to sentence Qutlaw at the Iow end of this
range. Remand is thus appropriate for the district court to
determ ne whether Qutlaw tinely provided the authorities wth
conplete informati on regardi ng his own i nvol venent in the case (the
proper inquiry under subsection (b)(1)) or whether the defendant
notified the governnment and the court of his intent to plead guilty
at an early enough tinme in the proceedings to preclude the
governnment from preparing for trial and to enable the court to
avoid unnecessarily expending judicial resources (the proper

i nqui ry under subsection (b)(2)).

| V.

CONCLUSI ON

W AFFIRM the denial of Qutlaw s notion to suppress and
accordingly AFFIRM Qutlaw s conviction. W VACATE Qutlaw s

sentence and REMAND f or resentenci ng consistent wth this opinion.
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