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B. J. Hall brought this legal nalpractice action against
White, Getgey, Meyer & Co., LPA (“Wiite/ CGetgey”), the lawfirmthat
represented himin a suit for disability benefits against Hartford
Life and Accident |nsurance Conpany (“Hartford”). Hal | all eged
that the firms failure to suppl enent responses to interrogatories
led to the exclusion of his nedical expert witnesses at trial and
forced himto settle with Hartford for a nom nal anount. This case

went to trial, and the jury returned a verdict in Hall’'s favor and



awar ded him $675, 000 in damages. When the magi strate judge who
presi ded over the trial entered judgnent on the verdict, she found
that White/ Getgey was entitled to a settlenent credit equal to 40%
of the damages award on account of Hall’'s release of his first
attorney in the underlying suit from malpractice liability in
exchange for the attorney’'s release of Hall from any claim for
conpensation under a 40% contingent-fee agreenent. The judge
reduced Hall’'s award accordingly. Both parties appeal. Hal
chal l enges the reduction of his damages award; Wite/ Cetgey
contends that an offset provision of the Hartford policy required
the magi strate judge to reduce the award even further. W nodify
t he danages award and affirmthe magi strate judge’'s final judgnent
as nodi fi ed.
| . BACKGROUND

From July 5, 1989, to My 18, 1990, B.J. Hall was the
executive vice president and chief operating officer of Incarnate
Wrd Health Services (“lIncarnate Wrd”), a conpany that operated
hospitals in Texas and M ssouri. As an enpl oyee of | ncarnate Wrd,
Hal | was covered by a group disability policy issued by Hartford.
Under that policy, Hall was eligible for benefits if he becane
“totally disabled” while enployed at | ncarnate Wrd.

On May 7, 1990, Hall was injured in an autonobile accident; in

particul ar, he suffered a whiplash injury and | ater conpl ai ned of



weakness in his extremties, |oss of balance, and fatigue.! In the
days followi ng the accident, Hall attended one staff neeting but
did not otherwise return to work. On May 11, 1990, Incarnate Wrd
notified Hall that his enpl oynent woul d be term nated effective May
18, 1990. The termnation was apparently unrelated to Hall’s
physi cal condition after the accident.

During 1990 and 1991, Hall consulted two physicians, and both
i ndi cated that he had becone totally disabled on May 7, 1990, as a
result of the autonobile accident. In April 1991, Hall submtted
a claim for disability benefits under the Hartford policy, but
Hartford denied the claim

In response to this denial, Hall retained Houston attorney
Harvill E. Wller, Jr., on a 40% contingent-fee basis. Vel | er
filed suit against Hartford on Hall’'s behalf in Bexar County,
Texas. When Hall disagreed with certain recomendations that
Vel | er made concerning the case, their attorney-client relationship
began to suffer. In February 1995, just a few nonths before the
trial dat e, Hal | and Weller decided to termnate their
relationship. Hall replaced Weller with Wiite/ Getgey, a firmbased

in Ceveland, Chio. Hall chose White/ Getgey because the firm had

! Hall had a preexisting condition—=post-polio syndrone.” As
its nane inplies, post-polio syndrone affects polio survivors,
usual ly many years after their initial bout wth the di sease. The
condi tion involves slow but progressive weakeni ng of the nuscles.
Al t hough sone of the inpairnents that Hall experienced after the
acci dent are synptons of post-polio syndronme, Hall asserts that a
sudden trauma such as whiplash can trigger or exacerbate those
synpt ons.
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previously represented himin Chioin asimlar |awsuit agai nst New
Engl and Mutual Life Insurance Conpany. On April 27, 1995, Hall and
Wl | er executed a “Mitual Rel ease and Agreenent to Term nate Legal
Rel ati onship.” Under the terns of that agreenent, Hall rei nbursed
Weller for his out-of-pocket expenses and released him from
mal practice liability; Weller, in turn, released Hall from any
claimfor attorney’'s fees.

The suit against Hartford went to trial on June 5, 1995
During a hearing on unresol ved pretrial matters, the state district
judge granted Hartford' s notion to exclude Hall’s nedical expert
W t nesses because his attorneys had not suppl enented his responses
to interrogatories relating to those witnesses. Wthout nedical
experts, Hall had no possibility of winning his case, so he settled
with Hartford for $20, 000.?2

Hall later filed this action against Wite/ Getgey in Texas
state court, alleging that the firms failure to supplenent
di scovery responses constituted | egal malpractice. \Wite/Getgey
renoved the case to federal court on the basis of diversity
jurisdiction and then filed a third-party conplaint for
contribution against Wller. Weller filed a notion for sunmary
j udgnent, contending that (1) he was released fromall liability
for potential malpractice clains in his April 27, 1995 agreenent

wth Hall; (2) Texas | aw provi des that no defendant has a right of

2 Hall had originally sought over $1 nmillion in disability
benefits under the Hartford policy.
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contribution against a “settling person”; and (3) by virtue of the
release, he was a “settling person” as a matter of |aw The
district court agreed that Well er was a “settling person” under the
rel evant Texas statute because he gave up his attorney’'s fees in
exchange for Hall’s releasing himfrommal practice liability. The
court therefore granted Weller’s notion for sunmary judgnent and
di sm ssed himfromthe case.

After dismssing Weller fromthe case, and upon the parties’
consent, the district court assigned this case to a nmagistrate
j udge, who granted Wite/ Getgey’'s notion for summary judgnent and
dismissed Hall’s conplaint.® The magi strate judge concl uded that
the underlying suit was without nerit because Hall could not show
that he was “totally disabled” as that term was defined in the
Hartford policy. Hall appealed to this court, and we reversed and
remanded, finding that he had presented sufficient evidence of his
total disability to withstand sunmary judgnent.*

On remand, the parties filed cross-notions for sunmary
judgnent on an affirmative defense of offset that White/ Getgey had
pleaded in its first anended answer. That defense was based on a

provi sion of the Hartford policy that permtted Hartford to reduce

3 See 28 U.S.C. 8 636(c)(1) (“Upon the consent of the parties,
a full-tine United States magistrate . . . nmay conduct any or al
proceedings in a jury or nonjury civil matter and order the entry
of judgnent in the case, when specifically designated to exercise
such jurisdiction by the district court or court he serves.”).

4 Hall v. Wiite, Getgey, Meyer & Co., LPA No. 99-51002 (5th
Cr. Feb. 20, 2001) (unpublished).
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the benefits it owed to Hall by the anmount of incone benefits he
had received from other sources as a result of his disability.®
Reasoni ng that a favorabl e danages award against Hartford in the
underlying suit would have been offset by Hall’s “other incone

benefits,” White/ Getgey argued that Hall’s recovery in this action
was likewise limted.® But Hartford never pleaded its of fset right
as an affirmative defense in the underlying suit. Hall therefore
contended that Hartford waived the defense and that, as a
consequence, Wite/ CGetgey could not raise it in a malpractice
action. The magistrate judge agreed that Hartford s failure to
pl ead of fset anmobunted to a wai ver of that defense under Texas | aw
and further found that “[i]n this case, Hall’ s neasure of damages
is the anount he would have received fromthe jury if his Wite,
Cetgey | awers had properly prosecuted his claim considering al

the applicable affirmative defenses Hartford pleaded in the
underlying lawsuit and nothing nore.” In accordance with this
finding, the magistrate judge entered an order granting Hall’s

cross-notion for parti al summary  j udgnment and striking

White/ Getgey’'s affirmative defense of offset.

5> Hartford specified those other sources in the policy’s |engthy
definition of the term*“other incone benefits.”

6 According to White/ Getgey, those “other incone benefits”
include Hall’s social security disability benefits, disability
benefits he recovered on a policy issued through the Anerican
Institute of Certified Public Accountants, benefits he received
from New Engl and Mutual Life Insurance Conpany, and his settl enent
with Hartford in the underlying action. Those benefits exceed $1
mllion.
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This case went to trial in August 2001. The jury returned a
verdict in Hall’s favor in the amunt of $675,000 and determ ned
that Wite/ Getgey was responsible for 51% of the negligence that
resultedinHall’s injuries and that Wel |l er was responsi ble for the
remai ning 49% ’ Soon after the trial, the nagistrate judge
requested briefings from the parties to assist her in entering
judgnent on the verdict. Wite/ Getgey contended in its brief, as
it had throughout this action, that it was entitled to a settl enent
credit under 8§ 33.012(b) of the Texas Cvil Practice and Renedies
Code equal to 40% of the damages award. |Its theory was that Hal
had settled his mal practice claimagainst Wller for that anpunt
when they executed the mutual release. In her “Order on Entry of

Judgnent,” the magi strate judge agreed that the nmutual rel ease was
a “settlenment” for purposes of § 33.012(b) and that White/ CGetgey
was entitled to a credit equal to the dollar anount of the
settl enent. The judge also agreed with Wiite/ Getgey that the
“dol l ar anmount” of the settlenent was 40% of Hall’'s damages award
($270,000) and reduced the award accordingly.

Both parties filed tinely notices of appeal.

1. ANALYSI S

W face two issues. First, Hall contends that the nutua

" Under Texas law, a defendant is jointly and severally liable
for all recoverable danages if the percentage of responsibility
attributed to himis greater than 50% See Tex. Cv. Prac. & Rem
Code 8§ 33.013(Db).
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rel ease was not a “settlenment” and that, even if it was, the
magi strate judge m sapplied 8 33.012(b) of the Texas Gvil Practice
and Renedi es Code. Second, Wi te/ Getgey chall enges the nagistrate
judge’s order strikingits affirmative defense of offset. The firm
contends that Texas |law does not Iimt a mal practice defendant to
t he defenses actually raised in the underlying suit.® Because both
of these i ssues concern the magi strate judge’s application of Texas
| aw, our review is de novo.?®

A. Settl enent Credit

Section 33.012(b) of the Texas Civil Practice and Renedies
Code provides that if a claimant in a tort action has settled with
a person who bears sone responsibility for his injuries, the trial
court nust reduce the claimnt’s damages award to account for the
settlenent:

I f the claimant has settled with one or nore persons, the

8 Hall argues in his brief that White/ Getgey waived its right to
appeal on this issue because it did not nention the nagistrate
judge’s order striking the defense in its notice of appeal. This
argunent is neritless, for an appeal fromthe final judgnment draws
into question all prior nonfinal orders and all rulings that
produced the judgnent. See 20 Janes Wn Moore et al., More’s
Federal Practice 8§ 303.21[3][c][iii] (3d ed.). “Thus, a failure of
the notice of appeal to specifically refer to a prelimnary or
interlocutory order does not prevent the review of that order on
appeal .” Id. (citing New York Life Ins. Co. v. Deshotel, 142 F. 3d
873, 884 (5th Cr. 1998)). In this case, the nmmgistrate judge
expressly reaffirmed her pretrial ruling on Wite/ Getgey’s
affirmative defense when she entered judgnent on the jury’'s
verdi ct. Because Wite/CGetgey filed atinely notice of appeal from
that final judgnent, it is now free to challenge the nmagistrate
judge’s ruling on its defense.

® Salve Regina College v. Russell, 499 U S. 225, 231 (1991).
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court shall further reduce the anpunt of danages to be
recovered by the claimant with respect to a cause of
action by a credit equal to one of the follow ng, as
el ected in accordance with Section 33.014:
(1) the sum of the dollar amunts of all
settlenents; or
(2) a dollar anpbunt equal to the sum of the
foll ow ng percentages of damages found by the
trier of fact:
(A) 5 percent of those danmages up to
$200, 000;
(B) 10 percent of those damages from $200, 001
to $400, 000;
(© 15 percent of those damages from $400, 001
to $500, 000; and
(D) 20 percent of those damages greater than
$500, 000.

Al t hough Chapter 33 of Cvil Practice and Renedi es Code contai ns no
definition of the term “settlenent,” 8 33.011(5) provides that a
“settling person” is “a person who at the tinme of subm ssion has
paid or prom sed to pay noney or anything of nonetary value to a
claimant at any tine in consideration of potential liability .
."1 Tracking this |language in part, the Texas Suprene Court has
held that “*settlenent,’ as used in the Conparative Responsibility
Law, neans noney or anything of value paid or pronmsed to a
claimant in consideration of potential liability.”??

A defendant seeking a settlenment credit has the right to
choose between the two nethods of calculation provided for in 8§

33.012(b)—dol lar-for-dollar or sliding scale. To obtain a dollar-

10 Tex. Civ. Prac. & Rem Code § 33.012(b).
1 1d. § 33.011(5).

12 C & HNationwide, Inc. v. Thonpson, 903 S. W2d 315, 320 (Tex.
1994) .
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for-dollar credit, the defendant nust file a witten election of
that option before the case is submtted to the trier of fact.?®3
| f he has made such an el ection, the defendant nust then prove the
settlenment credit anount.! He can neet this burden by placing the
settl enment agreenent or sone evidence of the settlenent anount in
the record. ™ |f the defendant fails to prove the settlenent credit
anmount, he is not entitled to a dollar-for-dollar credit, and the
trial court islimted to using the sliding scale nethod to reduce
t he danages award. ®

Here, we nust first determ ne whether the nutual release
executed by Hall and Weller on April 27, 1995, was a settlenent.
The answer is yes if Wller gave anything of value to Hall in
consideration of potential liability.” As we discuss nore fully
bel ow, Well er had a cl ai magainst Hall for attorney’s fees upon the
termnation of their contingent-fee agreenent, and the record
indicates that Hall pursued the release to avoid having to

conpensate both Weller and Wiite/ Getgey for their services.® Wen

13 See Tex. Civ. Prac. & Rem Code § 33.014. | f the def endant
does not file a witten election, he is considered to have el ect ed
the sliding scale nethod. |[d.

14 Mobil QI Corp. v. Ellender, 968 S.W2d 917, 927 (Tex. 1998).

5 1d.
1% 1d.

7 C & H Nati onwi de, 903 S.W2d at 320.

8 | ndeed, Hall and White/ Getgey had entered into a contingent-
fee agreenent in March 1995, but at Hall’s request, that agreenent
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Wel |l er executed the release, he gave up his claimfor attorney’s
fees in exchange for Hall’s reinbursing him$21, 027 i n expenses and
releasing himfromall liability arising out of the representation.
Because Weller’s relinquishnent of his claimwas val uable to Hal
and was done, at least in part, in consideration of potential
mal practice liability, the magi strate judge correctly held that the
mut ual rel ease was a settl enent.

Because there was a settlenent, Texas law required the
magi strate judge to reduce Hall’'s judgnent.!® The only question
remai ning concerns the proper anount of the reduction. In
accordance with 8 33.014 of the Cvil Practice and Renedi es Code,
White/ Getgey filed a witten el ection seeking a dollar-for-dollar
settlenment credit before this case was submtted to the jury.
Al t hough White/ Get gey acknow edged that, in the typical case, the

settlenment to be credited against the judgnent is expressed in a

fixed dollar amount, it sought a credit equal to 40% of Hall's
recovery. It explained that Weller was entitled to that sanme 40%
under his contingent-fee contract with Hall, but that Weller gave

up that interest when he signed the rel ease. Wite/ Getgey further

explained that “[a]lthough the Weller contract was expressed in a

did not becone effective until Hall and Well er executed t he mut ual
r el ease.

19 See Ellender, 968 S.W2d at 926 (“Wen there is a settlenent
covering sone or all of the damages awarded in the judgnent,
section 33.012 requires the trial court to reduce the judgnent
accordingly.”).
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percentage, there is a dollar figure that can be placed on the
val ue of the Weller settlenent once the jury reaches its verdict.”
The magistrate judge agreed that the dollar-for-dollar value of
Hall’ s settlenment with Weller was 40% of the damages awar ded by t he
jury and reduced Hall’'s recovery by that neasure.

W find that the 40% reducti on was i nproper. “Under Texas
| aw, whet her and how to conpensate an attorney when a contingent
fee contract is prematurely term nated depends on whether the
attorney was di scharged, withdrew with the consent of the client,
or withdrewvoluntarily without consent.”2° The attorney di scharged
W t hout cause can recover on the contingent-fee contract or in
gquantum neruit, but if the client proves good cause for the
di scharge, the attorney is |limted to recovery in quantum neruit
for services rendered up to the tinme of the discharge.? “Wen both
parties assent to the contract’s abandonnent, the attorney can
recover for the reasonabl e value of the services rendered.”?? And

when the attorney abandons the contract before conpletion wthout

20 Augustson v. Linea Aerea Nacional-Chile S.A., 76 F. 3d 658, 662
(5th Gir. 1996).

2L 1d. (citing Mandell & Wight v. Thomas, 441 S.W2d 841, 847
(Tex. 1969) (attorney discharged w thout cause can recover on the
contract); Howell v. Kelly, 534 S . W2d 737, 739-40 (Tex. Cv.
App. —Houston [1st Dist.] 1976, no wit) (attorney discharged
W t hout cause has a choi ce of renedies); Rocha v. Ahnmad, 676 S. W 2d
149, 156 (Tex. App.—San Antonio 1984, wit disnmd) (attorney
di scharged for good cause can recover only the reasonabl e val ue of
his services)).

2 |1d. (citing Dlaz v. Attorney General of Texas, 827 S.W2d 19,
22-23 (Tex. App.—-orpus Christi 1992, no wit)).
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good cause, he forfeits his right to conpensation under the
contract; 2 if, however, he has good cause for w thdrawi ng w t hout
the client’'s consent, the attorney is probably entitled to
conpensation, but the proper neasure of that conpensation is
uncl ear . %

In this case, the record supports neither a finding that
Wl | er was di scharged nor a finding that he withdreww thout Hall’s
consent. Every indication, instead, is that Hall and Wl ler agreed
to termnate their attorney-client relationship in February 1995
and then began negotiating the terns of the nutual release.
Because both parties assented to the termnation of the
representation contract, Weller was entitled, under Texas law, to
recover only the reasonabl e value of his services fromHall.? And
it was his claimfor that reasonabl e value that Weller released in
exchange for Hall’ s rei nbursing his expenses and rel easi ng hi mfrom
mal practice liability. Therefore, the nagistrate judge erred in
finding that the value of the settlement was 40% of Hall’'s
recovery.

Al t hough Wi te/ Getgey placed Hall and Well er’ s conti ngent-fee
agreenent and their mutual release in the record, it never

i ntroduced evidence concerning the reasonable value of Wller’s

23 Diaz, 827 S.W2d at 22.
24 See Auqustson, 76 F.3d at 662 & n.6.

25 See Diaz, 827 S.W2d at 22-23.
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services. Because it failed to introduce such evidence, the firm
did not satisfy its burden of proving the settlenent credit anount.
It follows that Wite/ Getgey was not entitled to a dollar-for-
dollar credit and that the magistrate judge should have used the
sliding scale nethod of 8§ 33.012(b)(2) to reduce the damages
award.?® Applying that nethod of calculation in the light of the
damages found by the jury in this case yields a settlenent credit
of $80,000.2” W nodify Hall’'s damages award so that it reflects
a reduction by this proper anount.
B. Ofset

We now consi der whether the magistrate judge’s ruling on the
of fset issue was inconsistent wwth Texas | egal mal practice law. In
Texas, a |l egal mal practice action sounds in tort and i s governed by
negl i gence principles.? To recover on a claim for |ega
mal practice, the plaintiff nust establish that (1) the attorney
owed him a duty, (2) the attorney breached that duty, (3) the
breach proxi mately caused injury to the plaintiff, and (4) damages
resulted.?® |If the claim concerns the attorney’s handling of a

litigated matter, proving causationis particularly challenging for

26 El |l ender, 968 S.W2d at 927.

2T The calculation under 8§ 33.012(b)(2) proceeds as foll ows:
(.05*$200, 000) +(. 10*$200, 000) +(. 15*$100, 000) +(. 20*( $675, 000-
$500, 000) ) =$80, 000.

28 Cosqgrove v. Gines, 774 S.W2d 662, 664 (Tex. 1989).

2 |d. at 665.
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the plaintiff, who nust show that he would have prevailed in the
underlying suit but for the attorney’s negligence and that he woul d
have been able to collect sone or all of a favorable judgnent.?3°
This causation burden is comonly referred to as the “suit within
a suit” requirenent.3t

In an effort to negate the causation elenent of Hall’s
mal practice claim Wite/ Getgey argued that Hartford s right to
offset the benefits it owed Hall against the “other incone
benefits” he had received as a result of his disability would have
severely limted his recovery in the wunderlying suit. The
magi strate judge found, however, that Texas |l aw requires an i nsurer
to specifically plead offset as an affirmative defense and that
Hartford waived the defense by failing to plead it in the

underlying suit.?* Wite/ Getgey does not chall enge these findings

3% Ballesteros v. Jones, 985 S.W2d 485, 489 (Tex. App.-—San
Antoni o 1998, pet. denied); Mckie v. MKenzie, 900 S.W2d 445,
448-49 (Tex. App.—TFexarkana 1995, wit denied); Jackson v. Urban,
Coolidge, Pennington & Scott, 516 S.W2d 948, 949 (Tex. QG v.
App. —Houston [1st Dist.] 1974, wit ref’d n.r.e.).

31 Ballesteros, 985 S.W2d at 489. See generally Robert P.
Schuwerk & Lillian B. Hardw ck, Handbook of Texas Lawer and
Judi ci al Ethics: Attorney Tort Standards, Attorney Ethics
St andards, Judicial Ethics Standards 8 2.08, in 48 Texas Practice
Series (2002) (discussing the “suit within a suit” requirenent).

32 The mmgi strate judge based these findings on Article 21.58(hb)
of the Texas | nsurance Code and Rule 94 of the Texas Rules of Cvil
Procedure. See Hall v. Wiite, Getgey & Meyer Co., LPA, No. 97-320,
2001 W 1910546, at *4—=*6 (WD. Tex. Aug. 16, 2001) (discussing
Tex. Ins. Code art. 21.58(b), Tex. R Cv. P. 94, and cases
interpreting those provisions). The magistrate judge also found
that the state trial court would not have all owed Hartford to anend
its answer to add the defense during the trial. See id. at *5.
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in this appeal. It has therefore abandoned any contention that
Hartford coul d have rai sed the defense of offset in the underlying
suit.®® The firm argues instead that Hartford' s waiver of the
def ense has no bearing on whether it can raise it in this action.

In support of this argunent, Wiite/ Getgey relies exclusively
on the opinion of the Texas Fourteenth Court of Appeals in

Swi nehart v. Stubbeman, MRae, Sealy, Laughlin & Browder, Inc., a

mal practice case in which the court held that the defendant
attorneys could raise an affirmative defense that had not been
pl eaded in the underlying suit.?3 In that case, however, the
plaintiff never raised a claimin the underlying action against
which the defendant would have been required to plead the
affirmati ve defense at issue.® Thus, as the magistrate judge
correctly recogni zed, this case is distinguishable from Sw nehart
because Hall asserted a claim in the underlying action against
which Hartford was required to plead offset as an affirnmative
def ense. Despite this distinction, Wilite/Getgey seizes on the
Swi nehart court’s statenent that “[a]n attorney’s defense to a

| egal malpractice claim should not rest on the underlying

3 Friou v. Phillips PetroleumCo., 948 F.2d 972, 974 (5th Cr.
1991).

3 48 S.W3d 865 (Tex. App.—Houston [14th Dist.] 2001, pet.
deni ed) .

35 See id. at 876.
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defendant’s handling of its own defense.”3 Al though this broad
statenent will hold true in sone cases, Wite/ Getgey contends that
we nust apply it as an absolute rule of Texas |law and reverse the
magi strate judge’ s ruling that the firmcoul d not rai se the defense
of offset because Hartford waived it in the underlying action. W
di sagr ee.

“Qur goal, sitting as an Erie court, is to rule the way the
Texas Suprene Court would rul e on the i ssue presented.”® According

to that court’s semnal opinion in Cosgrove v. Gines, to prove a

“suit within a suit,” a malpractice plaintiff nust establish the
anount of damages he would have recovered and collected if his
attorney had properly prosecuted the underlying suit.®*® |In our
view, this description of the plaintiff’s burden admts of no hard
and fast rule prohibiting himfrom show ng that his adversary’s
wai ver of an affirmative defense in the underlying suit would have
allowed himto recover and collect a | arger anobunt of danmages than
he could have absent the waiver. That parties sonetinmes reap
benefits as a matter of |aw even though they are not entitled to
those benefits as a matter of equity is areality of the adversary

system and the procedural rules that govern it. |If a malpractice

3% |d. Although the court noted that it had found no authority
to the contrary, it cited no authority in support of this
statenent. See id.

37 Hanson Prod. Co. v. Anericas Ins. Co., 108 F.3d 627, 629 (5th
CGr. 1997).

3% 774 S.W2d at 666.
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plaintiff proves that he woul d have benefitted fromhis adversary’s
failure to conply with a procedural rule, we are aware of no
principle of Texas |aw that woul d prevent the trier of fact from
considering that benefit in determ ning whether the attorney’s
breach of the applicable standard of care caused harm to the
plaintiff. W therefore predict that the Texas Suprene Court woul d
hold that when a mal practice plaintiff proves both the underlying
defendant’s wai ver of an affirmative defense and the effect of that
wai ver on the anount of damages he could have recovered and
collected if the underlying suit had been properly prosecuted, the
mal practice defendant cannot rely on that defense to negate the
causation elenent of the plaintiff’s claim

In this case, it is undisputed that Hartford waived its
affirmati ve defense of offset in the underlying suit and that Hal
was in a position to benefit from the waiver. Through its
negli gence, \White/ Getgey deprived Hall of that benefit. If the
firmhad suppl enented Hal |’ s di scovery responses, his doctors would
have testified to his total disability, and he would have been
entitled to judgnent against Hartford. The jury s verdict in this
case establishes as nuch. And Hartford s waiver neant that a
favorabl e danages award in the underlying suit would not have been
of fset by the anount of Hall’s other disability benefits. Because
Hal | proved both the waiver and the effect of that waiver on the

anount of damages he could have recovered and collected if
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White/ Getgey had properly prosecuted the underlying suit, we
conclude, in accordance with our Erie guess, that Wite/Getgey
could not rely on the offset provision of the Hartford policy to
negate the causation el enent of Hall’s mal practice claim Thus, we
find no error in the magistrate judge’'s ruling on this issue.
[11. CONCLUSI ON

For the foregoing reasons, we affirmthe nagistrate judge’'s
pretrial ruling on the offset issue, nodify the danages award so
that it reflects the proper settlenment credit of $80,000, and
affirmthe final judgnent as nodified. This case is remanded for
entry of an anmended judgnent in Hall’s favor in the anount of
$595, 000.

AFFI RVED AS MODI FI ED; REMANDED W TH | NSTRUCTI ONS.
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