UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-50803

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

CHARLES DOUGLAS MESSERVEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas, San Antoni o Divi Sion

Decenber 30, 2002

Before DAVIS, BENAVIDES, and DENNI'S, Crcuit Judges.
DENNI'S, G rcuit Judge:

Petitioner Charles Douglas Messervey appeals his conviction
and sentence for five counts of mail fraud and two counts of noney
 aundering in violation of 18 U.S.C. § 1341 and 18 U S.C. 8§ 1357.
Messervey chal | enges his conviction on grounds that his due process
rights were violated when the trial judge failed to grant his
attorneys a continuance at trial for additional preparation tine.

He also argues that his conviction is flawed because the trial
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j udge did not sua sponte order a nental conpetency exam Messervey
finally contends that even if his convictionis valid, his sentence
is not, arguing both that his sentencing score was inproperly
cal cul ated, and that the district court abused its discretion in
upwardly departing fromthe prescribed sentencing range.

We find Messervey’'s challenges to his conviction lack nerit,
and now affirm the appellant’s conviction. But because the
district court abused its discretionin upwardly departing fromthe
prescribed United States Sentencing CGuidelines (USSG range in
cal cul ati ng Messervey’ s sentence, we vacate his sentence and remand
this case to the district court for re-sentencing.

|. Factual and Procedural Background

Messervey’s |eadership and participation in four distinct
fraudul ent schenes forned the basis of his conviction for mail
fraud and noney | aundering. The relevant details of each schene
are as foll ows:

A 1993 Aut onobi | e Fraud

On Decenber 12, 1993 Messervey reported his 1993 Ford Ranger
truck mssing fromwhere he parked it at a local mall. He then
filed aclaimwith his insurer, Farner’s Insurance Co. (Farner’s),
and received $12,600 on the claim Fol | om ng an anonynous tip,
Farnmer’s located the truck a nonth later in front of Messervey’s
apartnent, bearing no signs of having been started w thout the

ignition key, or of being stripped for parts, both of which would



be typical of stolen vehicles. The apartnent manager and security
guard reported seeing Messervey drive the truck after it had been
reported stolen. Messervey denied owning the truck, and it was
ultimately seized by the insurance conpany.

B. 1994 Art Fraud

In October 1994 Messervey convinced his live-in girlfriend,
Deanna Robertson, to enter into an art fraud schene. Messervey
“sold” nine paintings to Robertson for what receipts clainmed was
$230, 000, even though Robertson earned just $35,000 per year.
Robertson took out a $120,000 insurance policy with Farner’s to
i nsure these paintings. Messervey and Robertson then staged a
break-in at Robertson’s honme, in which they clained the paintings
had been stolen, and filed a $170,000 claimwith Farmer’s for the
pai nti ngs, $50,000 over the policy value. 1In fact, at |east three
of the paintings remai ned i n Robertson’s basenent a nonth after the
burglary, and three were found in Messervey’s honme two years after
the alleged theft. Wen Farner’s investigators demanded
Robertson’s financial records before paying out the claim
Robert son becane nervous and w t hdrew her claim

C 1996 Art Fraud

From Novenber 1995 to January 1996 Messervey had a
phot ogr apher produce prints of twelve of his oil paintings for
$19,000. He paid for these prints out of the $34,500 he obtained

from David Mendietta, his hairstylist, who believed he was



investing in the production of the prints. Messervey then took out
$4 mllion worth of insurance for the paintings from the North
Brook I nsurance Conpany (North Brook).

In May 1996 Messervey i nfornmed Mendi etta that he woul d not get
any of his investnent back unless Mendietta hel ped him stage a
hei st of the prints with the aimof filing a fal se i nsurance claim
To stage the theft, Messervey and his friend Brad Dubl on destroyed
the prints that had been produced. Then, while Messervey was out
of town wth his friend Larue Hedrick, Mendietta entered
Messervey’s apartnment with keys given to him by Messervey. He
pl aced enpty boxes in the apartnent to nmake it appear that prints
had been stolen from the boxes, and left a note confessing to
destroying the works because Messervey had not repaid him his
noney.

Upon returni ng hone Messervey call ed the police and cl ai ned $8
mllion in artwork had been stolen. At Messervey’s behest his
friend Carolyn Coe falsely told investigators that she had observed

the alleged burglary by Mendietta. Messervey then clained the

maxi mum $4 mllion due under the policy from North Brook. Wen
North Brook refused to pay, Messervey brought a civil action
agai nst the conpany seeking $4 mllion in losses, and $ 5 mllion

punitive damages, all trebled, for a total suit demand of $27

mllion. At civil trial North Brook argued it was at nost



responsi bl e for $18,000, the replacenment costs of the prints.?

D. 1997 Crime Victinms Conpensation Fund Fraud

On August 11, 1996 Messervey went to the enmergency roomwth
a head wound. The next day he called Bexar County, Texas police
and reported that he had been assaulted by Mendietta. The
pol i ceman investigating the case found no evidence of an assault.
Nine nonths later in May 1997, Messervey filed a claimwth the
Texas Crine Victins Conpensati on Fund requesti ng $25, 000 for m ssed
work due to enotional trauma and nedi cal expenses. The fund paid
out that claim

Based on these four fraudul ent schenes, Messervey was charged
and convicted of five counts of mail fraud and two counts of nopney
| aundering inthe District Court for the Western District of Texas.
The Pre-Sentencing Report (PSR) indicated Messervey had five
crimnal history points, resulting in a Crimnal H story Category
of I'll, and a USSG sentencing range of 70 to 87 nonths. Citing the
failure of the USSG grouping rules to sufficiently reflect
Messervey’s participation and direction in four separate schenes,
and Messervey's exploitation of vul nerable persons as acconplices
and victins of his crinmes, the district judge upwardly departed
from the prescribed range, sentencing Messervey to 220 nonths
i ncarceration. Messervey now tinely appeals.

1. Challenges to the Conviction

IThe outcone of this trial is not in the record.
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A Deni al of Trial Continuance

Messervey first challenges his conviction on grounds that the
trial judge violated his due process rights by denying hima trial
continuance to allow his attorneys additional preparation tine.
Wiile the trial judge did grant Messervey four continuances,
delaying the start of trial fromJuly 6, 1998 to August 2, 1999,
appel l ant argues that the denial of a fifth trial continuance to
allow his attorneys to fully review governnent discovery was in
error.?

We review a district court’s denial of a continuance for an
abuse of discretion, and will order a new trial only where the

def endant denonstrates serious prejudice. United States v. Kelly,

973 F.2d 1145, 1147-48 (5th Cr. 1992). W enploy a totality of
circunstances test to decide whether there was an abuse of
di scretion. Id. at 1148. Factors we consider when determ ning
whet her a continuance was warranted are: the anmount of tine
avai |l abl e for preparation; defendant’s role in shortening the tine

needed; the Ilikelihood of prejudice from denial; and the

2 The original scheduled trial date was July 6, 1998. Messervey
received a 2 nonth conti nuance for additional attorney preparation,
wth a new scheduled trial date of Septenber 14, 1998. G ven new
charges added on August 5, 1998 the court granted a second
conti nuance to Novenber 2, 1998. Because of a new charge added on
Septenber 18, 1998, the court granted a third defense conti nuance
to April 12, 1999. Messervey then switched his trial attorney
twce, first one public defender to another in early March 1999,
then to a privately paid attorney on April 1, 1999. Because of the
new attorney on the case, a fourth trial continuance to August 2,
1999 was grant ed.



availability of discovery fromthe prosecution. United States v.

Uptain, 531 F.2d 1281, 1286-87 (5th G r. 1978).

We believe that district court did not abuse its discretionin
denying Messervey a fifth continuance. Appel I ant  obt ai ned
continuances totaling over a year fromthe original trial date,
which we believe gave his attorneys nore than adequate tine to
prepare a defense. Messervey argues that because he changed
attorneys in April 1999, the four nonths his new attorneys had to
prepare for the August 1999 trial was inadequate. W find this
argunment unpersuasive for two reasons.

First, as we noted in Uptain, we consider whether benefits
from attorneys other than trial counsel accrued to defendant in
determ ning whether a trial continuance for additional preparation
is warranted. 1d. at 1287. Here, Messervey benefitted fromthe
nearly one year of preparation done by his fired public defender,
as well as fromthe work of his civil attorney in his suit against
North Brook. The tine spent and work done by these attorneys when
aggregated with the four nonths given to his new counsel to prepare
for trial indicate the trial judge allocated nore than enough tine
for Messervey to prepare an adequate defense.

Second, and nore critically, Messervey has failed to show how
he was prejudiced by the denial of the continuance. The only
prejudi ce Messervey alleges is that his attorneys were unprepared
toelicit useful information froman Assistant U S. Attorney (AUSA)
the defense subpoenaed. In fact, the AUSA was extensively
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questioned by the trial judge in canera to determ ne whet her he had
any rel evant evi dence, and Messervey’s counsel and the judge agreed
that the AUSA did not. Thus, any lack of preparation by
Messervey’s attorney for questioning the AUSA did not hurt
Messervey. As Messervey denponstrates no prejudice, the trial judge
did not abuse his discretion in denying the continuance.

B. Ment al Conpet ency Exam

Messervey next argues that the trial court erred by not
ordering a sua sponte nental conpetency exam of Messervey as
allowed by 18 U S.C. 8§ 4241(a).® The decision whether to grant a
ment al conpetency examrests in the sound discretion of the trial
court, and we review only for an abuse of discretion. Uni t ed

States v. Davis, 61 F.3d 291, 304 (5th Cr. 1995). To determ ne

whet her there is “reasonable cause” to doubt a defendant’s
conpetence, we consider: (1) any history of irrational behavior,

(2) the defendant’s deneanor at trial, and (3) any prior nedical

SThat section states:

At any tinme after the commencenent of a prosecution for an
offense and prior to the sentencing of the defendant, the
defendant or the attorney for the Governnent may file a notion
for a hearing to determne the nental conpetency of the
def endant . The court shall grant the notion, or shall order
such a hearing on its own notion, if there is reasonabl e cause
to believe that the defendant nmay presently be suffering froma
ment al di sease or defect rendering himnentally inconpetent to
the extent that he is unable to understand the nature and
consequences of the proceedings against him or to assist
properly in his defense.

18 U.S.C. § 4241(a) (2002) (enphasis added).
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opi ni on on conpetency. 1d.

Messervey offers no evidence of either prior irrational
behavior on his part, or of nedical opinions given to the tria
judge that should have |led the judge to question Messervey’'s
conpet ence. Rat her, he argues that several mnor incidents at
trial shoul d have created “reasonabl e cause” for the trial judge to
order a sua sponte nental conpetency exam These episodes were:
(1) the defense attorney telling the trial judge that Messervey
needed a | onger recess to consult wth his doctors over the dosage
of medi ci nes needed to conbat his mani c depression; (2) the defense
attorney telling the trial judge that Messervey threatened a
W t ness because his nedicines were wearing off; and (3) the trial
judge’s quip to defendant that he needed an “insanity hearing”
after Messervey debated the quality of his representation.

None of these incidents are sufficient to make the tria
judge’s failure to order a conpetency examan abuse of discretion.
We have previously explained that where trial episodes alone
constitute the evidence of a defendant’s inconpetence, those
epi sodes need to be “sufficiently manifest” for atrial judge to be
required to sua sponte order a nental conpetency exam |d. at 304

(citing Zapata v. Estelle, 588 F.2d 1017, 1021 (5th Cr. 1979)).

The reason i s that we cannot expect a busy trial judge to aggregate

information not clearly connected to the conpetence of the

defendant to require a nental exam not requested by either party.

Zapata, 588 F.2d at 1021. Applying this rule in Davis, we
9



concl uded that a defendant’s ingesting 50 anti-depressant pills in
a suicide attenpt during the course of trial, wthout a previous
history of irrational behavior or a nedical opinion suggesting
i nconpet ence, was insufficiently mani fest to make the trial court’s
failure to sua sponte order a nental conpetency exam an abuse of
discretion. Davis, 61 F.3d at 304. If a suicide attenpt during
trial was not “sufficiently manifest” to require a trial judge to
order a conpetency exam certainly these off-the-cuff references to
def endant’ s depression are insufficient to make the judge’s failure
to order an exam an abuse of discretion.
I11. Challenges to the Sentence

A Amount of Loss Cal cul ation

Messervey first challenges his sentence by arguing that the
district court msapplied the USSG in cal cul ating the anount of
loss fromhis 1996 art fraud. The district court applied USSG §
2F1.1, which stated that the intended |l oss of a fraud is to be used
for sentencing purposes where that figure is greater than the
actual loss.* U S. Sentencing Guidelines Manual 8 2F1.1, cnt. n.8
(2000). The district judge determ ned that the intended | oss from
the scheme was $4 mllion, the amount of the fraudulent claim

Messervey filed with North Brook, and used this figure for

“This section of the USSG was elimnated by Anendnent 617
ef fecti ve Novenber 1, 2001. That anmendment conbined 8§ 2F1.1 and 8
2B1. 1, anong other things. U.S. Sentencing Cuidelines Mnual
Suppl enent to Appendi x C, Amendnent 617 (Novenber 1, 2002).
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sent enci ng pur poses.

We review the district court’s |oss determ nati on used under
a clearly erroneous standard; so long as the finding is plausible
in light of the record as a whole, it is not clearly erroneous.

United States v. Sowels, 998 F.2d 249, 251 (5th Cr. 1993).

Messervey argues the district court clearly erred by using an
anount of loss figure that was factually inpossible for himto

obt ai n. To support his argunent Messervey points to United States

v. Santiago, 977 F.2d 517 (10th Cr. 1992), a case factually

simlar to this one. There the Tenth Grcuit held that under USSG
8§ 2F1.1, where an intended |l oss is greater than the potential |oss
of a fraud, the potential loss forns the upper limt of the anount
of loss figure. Id. at 526. In Santiago this neant that the
correct anount of loss figure in a staged auto theft fraud was the
bl ue book value of the car, which the court reasoned was the
maxi mum t he i nsurer would pay on the policy, rather than the nuch
hi gher anmount of Santiago’'s filed claim |d. at 525-26. Based on
Santi ago Messervey reasons that since the i nsurance policy all owed
North Brook to pay the $18,000 replacenent costs of the prints,
this is the nost North Brook would have paid on the policy, and
hence the upper limt on the anmount of |oss for sentencing.
Unfortunately for Messervey his case does not arise in the
Tenth Grcuit. W have previously held that we do not followthe
Tenth Crcuit approach to USSG § 2F1.1 used in Santiago. Rather,
our interpretation is that “nothing in 8 2F1.1 ... requires the
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def endant be capable of inflicting the | oss he intends.” United

States v. Edwards, 303 F.3d 606, 645n.27 (5th Cr. 2002)(citing

United States v. Ismoila, 100 F.3d 380, 396 (5th Cr. 1996)).

Accordingly, the district court did not clearly err in finding that
Messervey intended a loss of $4 mllion, even if it was not within
his power to achieve such a | oss.

B. Organizer of CGrimnal Activity

In his next point of error Messervey argues that the district
court erred when it found that those Messervey exploited to his
advantage in his fraud schenes were “participants” in the
of fenses.® That designation allowed four offense |evel points to
be added under 8§ 3B1.1.°® Comment 1 to that section defines a
“participant is a person who is crimnally responsible for the
comm ssion of an offense, but need not have been convicted.”
U S. Sentencing CGuidelines Manual 8§ 3Bl.1(a), cnt. n.1 (2002).
Messervey argues that because the PSR described these people as
“victims,” they cannot be participants under the terns of § 3Bl1. 1.
W review the district court’s factual findings used for

sentencing for clear error. Isnoila, 100 F.3d at 394. Here no

such error is present. The very section of the PSR Messervey cites

SMesservey’s acconplices included his former girlfriend Deanna
Robertson, his hairdresser David Mendietta, and friends Brad
Dubl on, Larue Hedrick, and Carol yn Coe.

USSG § 3Bl.1 says that the offense |evel increases by four if
“t he def endant was an organi zer or | eader of crimnal activity that
involved five or nore participants or was otherw se extensive.”
U.S. Sentencing Cuidelines Manual 8§ 3Bl1.1(a) (2002).
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al so describes Messervey’'s cohorts as “participants” in his
fraudul ent schenes. A quick exam nation of these individuals’
roles confirns this assessnent. Mendietta staged a break in and
lied to the police; Dublon aided Messervey in destroying prints;
Hedrick provided an alibi for Messervey during the Mendi etta break
in by acconpanying him to Corpus Christi; Robertson filed a
fraudulent claim with Farner’s; Coe |ied under oath to having
observed a break-in. These persons were “participants” in
Messervey’s schenes in the true sense of the term Messervey’s
appeal on this point |lacks nerit.

C. Upwar d Depart ures

Messervey finally argues that the district court erred in
upwardly departing fromhis sentencing score. The district judge
upwardly departed fromthe prescribed guideline range of 70 to 87
nmonths to a 220 nonth sentence. W review a district court’s
upward departure from the sentencing guidelines for an abuse of

discretion. United States v. Nevels, 160 F.3d 226, 229 (5th Cr.

1998) . There is no abuse of discretion where the judge both
provi des acceptable reasons for the departure, and the degree of
departure is reasonable. Id. Departures from the sentencing
guidelines are allowed only where, considering the guidelines,
policy statenents and official comentary, there is an aggravating
or mtigating circunstance of a kind or degree not adequately taken

into account in the guidelines. Koon v. Powell, 518 U S. 81, 92-93
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(1996) (citing 18 U.S.C. § 3553(b)).

The district judge offered two reasons for this upward
departure. First, the trial judge cited USSG § 3D1. 3, comment 4 as
justifying an upward departure in Messervey' s sentence. That
coment explains that where offenses are grouped together,
sonetimes one offense goes conpletely unconsidered for sentencing
pur poses. For exanple, it notes that where rape occurs with a
robbery, rape forns the base sentencing offense, as the nore
serious charge. Because robbery is not an aggravating factor in
the rape sentencing table, the robbery i s not wei ghed when arriving
at a sentence. Thus, the comment explains, a large financial |oss
in a robbery acconpanying rape mght be grounds for an upward
departure. U.S. Sentencing Cuidelines Manual 8 3D1.3, cnt. n.4
(2002). The district court reasoned this exanple was applicable
here. It held that the four separate schenes were not accounted
for because adding the value of all four schenes together resulted

inthe sane penalty as if Messervey had just commtted the 1996 art

fraud.’
While that is true, the district court’s analysis
m sunder stands the cited conmment. In the rape-robbery exanple the

"The PSR added the value of all four frauds as follows: $12, 600
(pickup truck fraud) + $125,000 (1993 art fraud) + $4, 000, 000 (1996
art fraud) + $25,000 (victim s conpensation fraud) = $4, 162, 600.
Because the anount of |loss tables in 8§ 2F1.1 add the sane offense
| evel points for schemes in which the loss totals between $2.5
mllion and $5 mllion, the same nunber of offense |evel points
were added for the four schenes aggregated as for the 1996 art
fraud al one.
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robbery woul d not be accounted for at all by a sentencing court in
reachi ng a sentence, hence nmaki ng an upward departure appropri ate.
By contrast, here the pecuniary |loss fromeach of the four frauds
was considered in arriving at the anount of loss figure of 8§
2F1.1.8 The fact that one schene was several nmagnitudes |arger
than the other schenes does not change the fact that all the
smal | er schenes were included in arriving at the offense total. As
all four schenes were included in the guidelines anmount of | oss
total, it was an abuse of discretion to upward depart in reliance
on coment 4 to § 3D1. 3.

The district judge' s second stated reason for a sentencing
upward departure was the failure of the USSG to adequately account
for Messervey's exploitation of “vulnerable individuals” as both
acconplices and victins in his schenes. Messervey’'s frauds did use
and depend upon help he received from people he manipulated into
hel ping him But, two separate provisions accounted for the
presence of multiple vul nerable victins/acconplices inacrinm, and
both of these provisions were considered in Messervey' s PSR

First, USSG § 3B1.1(a) allows for an increase in the offense
level of 4 levels if “the defendant was an organi zer or | eader of
crimnal activity that involved five or nore participants or was

ot herwi se extensive.” U S. Sentencing Guidelines Manual § 3Bl1.1(a)

8The PSR al so added two offense level points pursuant to §
2F1.1(b)(2) to reflect the “extensive planning” and “nultiple
victins” of Messervey' s frauds.
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(2002) . Messervey’'s PSR applied this section, and added four
of fense | evel points to account for the fact that Messervey was a
mastermnd of a crimnal enterprise that enployed several other
peopl e. Second, USSG § 3Al1.1(b) allows for a two |l evel increase in
the offense level “if the defendant knew or should have known the
victim of the crine was a vulnerable victim” U.S. Sentencing
Qui del i nes Manual 8§ 3Al.1(b) (2002). A vulnerable victimis one
who is “unusually vulnerable due to age, physical or nental
condition, or who is otherwise particularly susceptible to the
crimnal conduct.” U S. Sentencing Quidelines Manual 8§ 3Al. 1(b),
cnt. n.2 (2002). Messervey's PSR applied this section to consider
whet her Mendietta, a honbsexual, was a vulnerable victim It
concluded that while Mendietta had been exploited based on his
sexual orientation and nental condition, he did not neet the
requi rements for a § 3Al. 1(b) sentence enhancenent.?®

The district judge adopted these factual fi ndi ngs;
nevert hel ess, he concluded that an upward departure was warranted
because in his opinion the USSG sections dealing with the
exploitation of others for crimnal purposes were i nadequate. But
where a sentencing factor has been included in the USSG a

departure is allowed only where there is an aggravating or

The PSR di d not consi der whether the other victins/acconplices,
Robertson, Dublon, Coe or Hedrick, were vulnerable victins. But
neither the reasons given by the district court nor the governnent
of fer any reasons why these persons should have been consi dered
“vul nerable victins.”
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mtigating circunstance of a kind or degree not contenpl ated by the
Gui delines. Koon, 581 U.S. at 92-93. No such circunstances exi st
here. There were two provisions of the USSG specifically tail ored
to deal with the district court’s concern about the crine as it
related to the participant/victinms involved, and these provisions
were applied in the PSR Nothing about Messervey’'s relationship
wth the participant/victins was of a “kind or degree” outside the
anbit of these two sections. Accordingly, it was an abuse of
di scretion to order an upward departure on these al ready consi dered
and wei ghed factors, and we nust vacate appellant’s sentence and
remand this case for re-sentencing by the district court.
| V. Concl usion

As appell ant Messervey’'s challenges to his conviction |ack
merit, his conviction is AFFI RVED. Because the district court
abused its discretion by upwardly departing from the prescribed
USSG sentenci ng range, however, Messervey’'s sentence is VACATED
and the case is REMANDED for re-sentencing consistent with this
opi ni on.

AFFI RVED | N PART; VACATED I N PART; and REMANDED
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