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PATRICK E. H Gd NBOTHAM Circuit Judge:

A jury convicted appel |l ant Fi denci o Sanchez-Pena (“Sanchez”)
of aiding and abetting possession with intent to distribute
marijuana, for which he received a sentence of forty-one nonths’
i nprisonnment and three years’ supervised release. Prior to trial,
the district court denied Sanchez’'s notion to suppress the drug

evi dence police officers found in his car followng atraffic stop.

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



Sanchez appeals the trial court’s ruling on that notion, and al so
asserts that one of his attorneys |abored under a conflict of
interest during Sanchez’s trial and pretrial proceedi ngs and that
the other rendered ineffective assistance of counsel. Finding no
error, we affirm

l.

There was testinony at the hearing on the notion to suppress
that on October 19, 2000, at approximately 4 a.m, Brewster County
Deputy Sheriff Ross Bates, while patrolling in a southerly
direction on U S. H ghway 385, observed a bl ue Suburban traveling
north, partially on the shoulder of the road, at a speed of forty-
nine mles per hour. The posted speed Iimt was sixty-five mles
per hour. Bates testified that he had | earned during DW training
that there is a fifty-percent chance that a driver going nore than
ten mles below the speed |imt is intoxicated; driving on the
shoul der of the road also indicates that the driver is under the
i nfluence.

Based on his suspicion that the driver was intoxicated, Bates
turned his vehicle in a northerly direction and activated his
overhead lights to stop the Suburban. The driver of the Suburban
turned on his left turn signal but pulled over to the right of the
roadway. Bates then exited his patrol car and the driver, whom
Bates identified as Sanchez, also exited his vehicle and net the

officer at the front of the police car.



Bates did not notice the snell of al cohol on Sanchez’ s breath,
but saw that Sanchez appeared nervous and his hands and knees were
shaki ng. The two spoke in English w thout any apparent problens,
and Sanchez presented a valid Texas driver’s |icense. Sanchez told
Bates that he was comng from Presidio, Texas, and going to Del
Ri o, Texas. That raised further questions, because Sanchez was not
taking the logical route to reach his destination, choosing to
navigate the hilly, winding road through Big Bend National Park
instead of using a nore direct, faster highway route.

Bat es asked for proof of insurance, and Sanchez told Bates to
wait by the patrol car while he obtained it from the Suburban.
However, Bates followed Sanchez to his car, and noticed when
Sanchez reached across the driver’s seat to retrieve the insurance
card fromthe glove box that there was a passenger in the front
seat, whom Bates identified as Sanchez’'s co-defendant, Cazares.
Sanchez conversed with Cazares in Spanish and then obtained the
i nsurance paper fromthe glove conpartnent. Wen Sanchez turned
and found Bates behind him “he kind of junped a little.” Bates
asked Sanchez to wait while he checked the vehicle' s registration
and for outstanding warrants.

After Bates returned to his vehicle, he received a call from
Border Patrol Agent Tashman advi sing him about oncom ng traffic.
Bates told Tashman that he had stopped a bl ue Suburban and that he
woul d probably need assistance. Bates, who had a drug-detecting
dog with him determned that a canine inspection should be

-3-



conducted on the vehicle based on its suspicious route and because
simlar vehicles had been used to snuggle drugs in the gas tank.
However, because there were two individuals in the car, he
hesitated to conduct the canine inspection in the dark isol ated
area W thout any assi stance.

Bates received information that Sanchez was the registered
owner of the vehicle. He returned to Sanchez’s vehicle and noticed
that the heater was on high, which he found odd since he was in
short sl eeves on that October night. Bates advi sed Sanchez that he
w shed t o conduct a cani ne i nspection and asked Sanchez i f he woul d
mnd proceeding with him to a closed checkpoint approximtely
thirty mles north; Sanchez said that was fine.

Bates foll owed Sanchez’s vehicle and called a dispatcher to
obtain the assistance of another officer, Deputy Fuentes, at the
checkpoi nt, because Agent Tashman was |ocated too far away to get
to the checkpoint by the tinme Bates and Sanchez were due to arrive.
Just before reaching the checkpoint, Sanchez pulled over to the
ri ght of the roadway, and Bates pulled in behind himand turned on
his overhead lights for safety reasons. He told Sanchez to pull up
tothelit area of the checkpoint, which was 200 to 300 yards away,
and Sanchez did so without any protest. Deputy Fuentes was at the
checkpoi nt when they arrived, and Sanchez began speaking to himin
Spani sh. Bates spoke to Sanchez through Fuentes and told Sanchez
that he wanted to perform a canine inspection on the vehicle.
Sanchez again consented to the inspection.

-4-



Bates testified that he and the dog, Pepper, circled the
vehicle and the dog alerted to the gas tank area of the Suburban.
He then inspected the inside of the vehicle and noticed that the
floor boards from front to back were soaking wet. Sanchez
explained that a relative had washed the car and m ght have left a
door open.

Agent Tashman arrived and used a scope to exam ne the gas
tank, whi ch reveal ed an abnormal tank in which there appeared to be
sone wel ding and a bl ack col ored box. Based on that observation,
the dog alert, the tinme of night, the route being taken, and the
type of vehicle, Bates decided to arrest Sanchez and Cazares. The
officers proceeded to the Border Patrol Station, renoved the gas
tank, and found two large netal containers inside of it. The
contai ners conceal ed approxi mately 195 pounds of marijuana.

Sanchez and Cazares told a different story at the hearing.
Cazares denied that the car was weaving, but admtted that when
Bates initially stopped them he said the vehicle had been
zi gzaggi ng on the road and traveling very slowy and he suspected
the driver had been drinking. Cazares asserted that after Bates
i nspected the insurance papers, he told themto drive safely and
gave themperm ssion to | eave. He did not hear Bates discussing a
cani ne inspection or nmaking an additional stop, but admtted that
he could not hear all of the conversation between Bates and
Sanchez. He testified that they continued to drive north but as
t hey approached the checkpoint, Bates cane up behind them and
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turned his |ights on. Sanchez stopped about a half block fromthe
checkpoint, and Bates told themto proceed to the checkpoint; when
they arrived at the checkpoint, Fuentes told themto stand there
and not nove. Cazares did not hear Fuentes ask for consent to do
a canine inspection and did not recall Sanchez consenting to the
canine inspection or to the gas tank being scoped wth an
instrument. He testified that he and Sanchez were not told at any
point that they were free to | eave the checkpoint and he did not
feel that he was free to wal k away.

Sanchez testified that, at the tine of theinitial stop, Bates
told him he could |eave after his paperwork was found to be in
or der. He noticed after driving away that Bates continued to
follow his vehicle. As they approached the checkpoint, Bates put
on his overhead lights, and Sanchez felt conpelled to stop. He
deni ed that Bates asked himto drive to the checkpoint so that he
coul d conduct a cani ne inspection. However, he acknow edged t hat
Deputy Fuentes asked for permssion to conduct the canine
i nspection, and he consented to it because he did not feel that he
had the right to say no.

At the conclusion of the hearing, the district court
determ ned that O ficer Bates had the right to stop Sanchez because
he was driving slowy and weavi ng and, thus, Bates had a reasonabl e
basis to suspect that he was intoxicated. The district court nade
the credibility determ nation that Sanchez consented to t he request
to proceed to the checkpoint for a canine inspection. The district
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court also determned that the consent was voluntary, that the

cani ne had sufficient training to nake an effective alert, and that

t he cani ne i nspecti on presented no Fourth Amendnent problens. Wth

these findings the trial court deni ed Sanchez’s notion to suppress.
.

Sanchez urges here that Bates had no reasonabl e suspici on of
illegality justifying the initial traffic stop; that, even if
reasonabl e suspicion did justify the initial stop, the officers
| ocated the evidence after they had illegally extended the stop
past the original justification; and that the drug-detection dog
was not qualified to detect narcotics. In reviewwng a district
court’s order denying a notion to suppress, we review concl usions
of law de novo and factual findings for clear error, viewng the
evidence in the light nost favorable to the party who prevailed in
the district court, in this case the Governnent.!?

A

Sanchez first contends that the initial traffic stop was not

based on Oficer Bates’'s reasonable suspicion that Sanchez was

driving while intoxicated.? The Government retorts that the manner

L'United States v. Jordan, 232 F.3d 447, 448 (5th G r. 2000).

2 Sanchez actually argues that Oficer Bates did not have
probabl e cause to effect the stop, but reasonabl e suspicion, not
probable cause, was all that was required to stop Sanchez’s
vehicle. United States v. Shaw, 701 F.2d 367, 377 n.4 (5th Gr.
1983) (“We note that the initial stop of Shaw s truck did not have
to be justified by ‘probable cause,’” but only that the officers
must have had reasonabl e grounds to suspect that the vehicle [was
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in which Sanchez was driving the vehicle provided an objective
basis for a reasonabl e suspicion and that the district court found
credible Bates’s testinony about his belief that the driver m ght
be i ntoxi cat ed.

The Fourth Amendnent prohi bi ti on agai nst unreasonabl e sear ches
and seizures extends to stopping a vehicle and tenporarily

detaining its occupants.® Even so, the Fourth Anmendnent is not “a
guarantee against all searches and seizures, but only against
unr easonabl e searches and seizures.”* W analyze traffic stops
under the standards announced for investigative detention in Terry
v. Chio.® Under Terry, whether a traffic stop conplies with the
Fourth Anmendnent depends upon two factors: whether the stop was
justified at its inception and whether the Fourth Anmendnent
intrusions were reasonably related in scope to the circunstance
that justified the interference in the first place.® The officer
must be able to point to specific and articulable facts which

taken together wth rational inferences from those facts,

reasonably warrant the intrusion.” However, the constitutiona

involved in crimnal activity].”).
3 United States v. Shabazz, 993 F.2d 431, 434 (5th Cr. 1993).
4 United States v. Sharpe, 470 U. S. 675, 682 (1985).
5392 U.S. 1 (1968).
6 United States v. Crain, 33 F.3d 480, 485 (5th Cir. 1994).

" Terry, 392 U.S. at 21.



reasonabl eness of the stop does not depend upon the actua
notivations of the officer involved.? An officer may stop a
motorist for a traffic violation even if, subjectively, the
officer’s true notive is to investigate wunrelated crimna
of f enses. ®

The district court found credible Oficer Bates's testinony
that the low speed at which Sanchez was driving, sixteen mles
under the speed limt, coupled with the vehicle’ s encroachnent onto
t he shoul der of the | ane, rai sed a reasonabl e suspicionin his mnd
as to Sanchez’ s sobriety. Sanchez argues that Oficer Bates should
not have found it unusual that Sanchez was traveling at forty-nine
mles per hour on that stretch of highway because only five mles
prior to being stopped Sanchez had exited Bi g Bend National Park,
which has a posted speed limt of forty-five. Al t hough this
ultimately may have been the reason for Sanchez’ s sl ow speed, it is
insufficient to show that Oficer Bates |acked a reasonable
suspicion that Sanchez was intoxicated, given that in his
experience, when a vehicle is traveling at a speed substantially
below the speed |imt and is failing to stay wwthin its |lane, the
driver is likely intoxicated.

“A‘trained officer draws inferences and nakes deductions ..

that m ght well elude an untrained person,’ and evi dence col |l ected

8 Waren v. United States, 517 U. S. 806, 813 (1996).

°1d. at 812-13.



must be seen and weighed not in terns of library analysis by
schol ars, but as understood by those versed in the field of |aw
enforcement.’ " 10 W traditionally give due deference to the
experience of officers such as Deputy Bates in identifying a nunber
of factors that, although insufficient by thenselves to suggest
illegal activity, taken together are indicia of certain types of
illicit acts.' For exanple, in United States v. Miniz-Mel chor, !?
we concl uded that although “no one of [the officer’s] observations
wWth respect to Miniz-Melchor’s truck and its contents or Mini z-
Mel chor’s answers to [the officer’s] queries would constitute
probabl e cause to search the truck and its tank,”

[a] succession of otherw se ‘innocent’ circunstances or
events ... may constitute probable cause when vi ewed as

a whol e. We do not consider the several factors in
isolation, but rather in their interrelated context,
wher e each may reinforce the other, so that the | am nated
total may i ndeed be greater than the sumof its parts.?®

Necessarily incorporated into this analysis is the officer’s

“training and prior experience,” viewed in a light nost favorable

10 United States v. Reed, 882 F.2d 147, 149 (5th G r. 1989)
(quoting United States v. Cortez, 449 U S. 411, 418 (1981)).

11 See, e.g., United States v. Mini z- Mel chor, 894 F.2d 1430,
1438 (5th Cir. 1990); Reed, 882 F.2d at 149 (explaining that the
border patrol agent “observed several factors that in his
experience |led him to believe that crimnal activity was
underfoot,” and finding that together they justified the Fourth
Amendnent i ntrusion).

12 Muni z- Mel chor, 894 F.2d at 1438.
18 ]d.
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to the governnent.! Applying that instruction here, we conclude
t hat, based on his experience, Oficer Bates had a reasonabl e basi s
to suspect that Sanchez was driving under the influence in
vi ol ation of Texas | aw, because Sanchez was both veering fromhis
| ane and driving substantially bel ow the posted speed limt.?®
B.

Sanchez’ s second argunent is two-part: He first contends that

t he evi dence at the suppression hearing showed that the occurrences

at the checkpoint were distinct from the first stop, and that

¥ d.

15 See Tex. PenaL CooE ANN. 8§ 49.04 (Vernon 2002). In a
substantially simlar case, the Tenth Grcuit found that an officer
had a reasonabl e basis to suspect that the driver was intoxicated.
See United States v. Botero-Gspina, 71 F.3d 783, 788 (10th Cr.
1995). That court expl ai ned:

At the suppression hearing, Deputy Barney testified ...
that M. Botero-Gspina s vehicle was traveling well bel ow
the posted speed Ilimt and straddling the lane as it
travel ed eastbound on Interstate 70. Addi tionally,
Deputy Barney testified that, based upon his observation
of the vehicle and his experience wth notorists
traveling down that stretch of road, he believed the
driver may have been inpaired or falling asleep. The
magi strate judge found that M. Botero-Gspina s vehicle
was generally being operated in violation of Uah | aw.

Deputy Barney’s stop of M. Botero-QOspina’s
vehicle was proper.... [He was able to articulate
specific facts which, in light of his training and
experience, gave rise to a reasonabl e suspicion that M.
Bot er o- Gspi na may have been driving under the influence
of alcohol ... Deputy Barney was fully warranted in
stopping M. Botero-Gspina.... It is ... irrelevant that
Deputy Barney may have harbored a secret hope of finding
evi dence of drug trafficking.

ld. (citations omtted).
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Oficer Bates did not have reasonable suspicion to pull over
Sanchez at the checkpoint. Addi tionally, Sanchez contends that
even if the district court did not clearly err in viewng the
interaction at the checkpoint as a continuation of the first
traffic stop, the extension of Sanchez’s stop past the point at
which the justification for the initial traffic stop ended
constituted an illegal seizure.

The district court concluded, after hearing the evidence
presented, that the interaction at the checkpoint was not a second
stop for which the officers needed reasonabl e suspicion. It based
this conclusion on its factual finding that during the first stop,
Bat es asked i f Sanchez woul d proceed to the checkpoi nt, and Sanchez
consented. Viewing the evidence in the |light nost favorable to the
Governnent, we find that testinony at the hearing supports the
district court’s finding. According to Bates, after concl usion of
the initial traffic stop Sanchez agreed to proceed to the
checkpoi nt and voluntarily pulled over shortly before reaching the
checkpoint. He then consented to Bates’'s request to pull up al
the way to the checkpoint and to allow the officers to run the dog
around the car. Gven this testinony we cannot conclude that the
district court clearly erred in determ ning that the occurrences at
t he checkpoint were a continuation of the first stop instead of a
separate stop

Sanchez al so asserts that Oficer Bates’s request that Sanchez
drive to the checkpoint for the canine inspection unlawfully
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extended the initial traffic stop under United States v. Dortch, 16
United States v. Jones,' and United States v. Santiago.!® In
Dortch, two highway patrol officers stopped the defendant, who was
driving a rental car, for traveling too close to a tractor-
trailer.?t® Dortch handed over his license and the rental car
papers, and one of the officers ran a conputer check for warrants
and attenpted to determine whether the car was stolen.?® The
officers told Dortch that he would be free to | eave after they
conpleted the warrants check, but that they had to detain his car
until they had perfornmed an exterior canine search of it.? Twenty
mnutes later, the canine unit arrived and conpleted an exterior
dog sniff of the vehicle.?? The dog alerted to the driver’s side
door and seat, but a subsequent search of the car uncovered no
cont r aband. However, the officers patted down Dortch and found
drugs on his person.

Dortch noved to suppress the drug evidence on the basis that

16199 F.3d 193 (5th Gr. 1999).
17234 F.3d 234 (5th Gr. 2000).
18 310 F.3d 336 (5th CGr. 2002).
19199 F.3d at 195.
20 1d. at 195-96.
2l 1d. at 196.
22 ] d.
3] d.
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the officers had unlawful |y detained himby forcing himto wait for
them to conduct the canine search.? W agreed, because it could
not be said that Dortch felt free to |leave after the officers
informed himthat the conputer check was conpl eted since they al so
told himthat they were going to detain his car until conpletion of
t he dog sniff.2® The officers harbored no reasonabl e suspi ci on t hat
Dortch was trafficking drugs, so “Dortch should have been free to
|l eave in his car” after conpletion of the conputer check; “[o]nce
he was not permtted to drive away, the extended detention becane
an unreasonabl e sei zure. "?®

Simlarly, in Jones, we found an unlawful detention after
of ficers stopped the two defendants for speeding.? The officers
conpleted crimnal history and driver’s |icense checks, but then
continued to question the defendants on their destinati on and what
line of business the travelers were in, as well as inquiring if
there were any narcotics in the car.?® The driver denied that the

vehi cl e contai ned drugs, and the officers asked for and received

24 1d. at 198 (“The thrust of Dortch’s appeal is that ... at
sone point the detention becane unreasonabl e and exceeded t he scope
of intrusion allowed under Terry.”).

2 1d.

26 1d. at 198-203.

21 234 F.3d 234, 237-44 (5th Cr. 2000).

2 1d. at 237-38.
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oral consent to search the vehicle.? During the search they found
drugs in the trunk.3°

The defendants noved to suppress the evidence, arguing that
“the officers’ continued detention after the conpletion of the
conputer check was unreasonable wunder the circunstances and
exceeded the scope of the initial stop.”3 W found the defendants’
argunent neritorious, reasoning:

The basis for the stop was essentially conpl eted when t he

di spatcher notified the officer about the defendants’

clean records, three mnutes before the officers sought

consent to search the vehicle. Accordingly, the officers

should have ended the detention and allowed the

defendants to leave.... [T]lhe failure to release the

def endants viol ated the Fourth Amendnent. 3

Finally, in Santiago the court reversed the trial court’s
denial of the defendant’s notion to suppress because officers
di scovered the drug evidence at issue after they had fulfilled the
purpose of their original stop, which was to determ ne whet her an
object hanging from the rearview mrror of the defendants’ car
posed a risk to onconming traffic because of its shininess.®* |n so

hol di ng we revi ewed established case | aw on the issue of prol onged

st ops:

2 ] d.

30 ] d.

31 1d. at 239.

32 1d. at 241.

3 310 F.3d 336, 377-43 (5th Cr. 2002).
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[ A] Fourth Amendnent viol ation occurs when the detention

extends beyond the valid reason for the stop. Once a

conput er check i s conpl eted and the officer either issues

a citation or determnes that no citation should be

i ssued, the detention should end and the driver shoul d be

free to leave. In order to continue a detention after

such a point, the officer nust have a reasonable

suspi ci on supported by articul able facts that a cri nme has

been or is being committed. 3

The Governnment argues that Jones, Dortch, and Santiago do not
apply to this case because the officers’ interaction with Sanchez
after the conputer check was a consensual encounter, as opposed to
a detention. It points out that in Jones, the officers kept one of
the defendants in the back of their patrol car and held his
driver’s license and the warning citation wuntil after that
def endant consented to a search of the car.® |n Dortch, although
the officers told the defendant he was free to |eave after the
conpletion of the initial traffic stop, they refused to allow him
to take his car until after they conpleted the canine inspection. 36
In Santiago, after the officer conpleted the conputer checks he

i nsinuated that the defendant was carrying contraband in his car

before asking to performa search of the vehicle.?® The Governnent

34 1d. at 341-42 (citations omtted).

3% United States v. Jones, 234 F.3d 234, 237-38 (5th Cr.
2000) .

% United States v. Dortch, 199 F.3d 193, 202 (5th Cir. 1999).

37 santiago, 310 F.3d at 339 (“Trooper Raley told Santi ago t hat
he should renove the object fromhis mrror before |eaving, but
before he |l et Santiago go, he told Santiago that a |l ot of illegal
contraband was being snuggled down the interstate highways.
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contends that, wunlike in these cases, Oficer Bates did not
i nterrogate Sanchez after the conputer checks had been returned or
suggest that he was suspicious that Sanchez was trafficking drugs.
Additionally, Bates did not retain Sanchez’s driver’s |license or
i nsurance docunentation after conpletion of the traffic stop or

while they traveled to the checkpoint.3®

Trooper Raley noted that Santiago was from Santa Ana, which was
relatively near the border and which he knew to be a major source
of methanphetam ne, and also noted that Santiago’ s destination

Atl anta, was known to be a major distribution point of narcotics.
Trooper Raley then asked Santiago whether he had any illegal
contraband on his person or in the vehicle. Santiago stated that
he did not, and Raley asked Santiago if he mnded whether he
searched the vehicle to nake sure. Santiago stated that he did not
mnd.”).

38 The Covernnment contends that this case is nmore akin to
United States v. Gonzal es than to Jones, Dortch, or Santi ago. See
United States v. GConzales, 79 F.3d 413 (5th Cr. 1996). I n
Gonzal es, we found that two defendants, Miniz and Gonzal es, had
participated in what was at least initially a consensual encounter
w th DEA agents. ld. at 421. Agents had been surveilling them
because of their association with a governnent target suspected for
possi bl e drug activity. ld. at 416-18. The agents approached
Muni z at a car deal ership and Gonzales at a hotel. [Id. In both
circunstances the agents identified thenselves and requested
identification fromthe defendants. 1d. The agents who were with
Muni z asked and recei ved perm ssion to pat Miniz down for weapons,
and suggested that Muniz acconpany them to the hotel at which
Gonzal es was waiting wwth the other agents. 1d. Miniz voluntarily
consented to go with themto the hotel. At the hotel, the agents
asked Muniz to sit in a grassy area near his car, which he did.
| d. The agents then discovered that Muniz's car was rented by
Gonzal es and asked if they could search Muniz for the key. Miniz
assented, and they found the key in Miniz’s sock. ld. Gonzal es
consented for the agents to search the trunk. Before the search
coul d coormence, a police canine unit arrived and the dog alerted to
the trunk of the car. Id.

Muni z and Gonzal es argued that the key and drug evi dence found
in the car should have been suppressed because the agents | ocated
the evidence after they had illegally detained the defendants.
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The Governnent urges that Oficer Bates's interaction with
Sanchez after satisfaction of the purpose for the initial traffic
stop was allowabl e if consensual. The Suprene Court has expl ai ned
that “a seizure does not occur sinply because a police officer
approaches an individual and asks a few questions”; asking
guestions is not itself a detention.® So long as “a reasonabl e
person would feel free to decline the officers’ requests or
otherwi se ternminate the encounter,” it is consensual.* This test
i s objective and “presupposes an i nnocent person.”* Because such
encounters are voluntary, they do not inplicate Fourth Anendnent
protections such as the requirenent of reasonabl e suspicion.*

In Chio v. Robinette the Suprene Court recognized the
possibility of a consensual search followng a lawful traffic
stop. 43 In that case a police officer lawfully stopped the
def endant for speeding. After the officer ran a conputer check on

t he defendant’s |icense, handed it back to him and i ssued a ver bal

|d. at 419-20. The court disagreed, finding that the totality of
the circunstances supported the district court’s conclusion that,
at least until the search of the car, the encounter was consensual .
ld. at 421.
% Florida v. Bostick, 501 U S. 429, 434 (1991).

40 United States v. Drayton, 536 U.S. 194, 202 (2002) (internal
quotation marks omtted).

41 1d. (internal quotation nmarks onitted).
42 Bostick, 501 U. S. at 434.
43 519 U. S. 33, 35 (1996).
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warning regarding the traffic violation, the officer inquired
whet her the defendant was carrying any illegal contraband in his
car. The defendant denied having any illegal materials in the car,
but upon the officer’s request allowed the officer to search the
vehicle. The search uncovered a snmall anmount of marijuana in the
car.*

At trial, the defendant unsuccessfully sought to have the
evi dence suppressed. On appeal, the Chio Court of Appeals and Ohio
Suprene Court determned that the evidence should have been
suppressed, and the Chio Suprene Court established a bright-Iline
rule requiring that a notorist be clearly infornmed that he is free
to go before the officer attenpts to engage in a consensual
i nterrogation.?® The Supreme Court reversed the Ohio Suprene
Court’ s hol di ng, explaining that such a rul e was i nappropriate, and
that instead “the proper inquiry necessitates a consideration of
all the circunstances surroundi ng the encounter.”4®

CQur own court has also recognized that consensual
interrogation can follow the end of a valid traffic stop. I n
Dortch, for exanple, the court only found an unreasonable
continuation of the defendant’s detention after concluding that

Dortch did not feel free to | eave after the officer finished the

4 1d. at 35-36.
4 1d. at 36.

4 1d. at 39 (citation and internal quotation nmarks omtted).
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conputer check on him#% Also, in United States v. Mller we
referred to two different standards to be applied to whether a
def endant consents to a search: “the normal standard for consensual
searches that occur subsequent to | egal stops” and the hei ghtened
consent standard that applies to a consent to search obtai ned after
an illegal stop.“® Finally, in United States v. Brown the court
rejected the defendant’s argunent that an officer nust inform a
nmotori st that the | egal detention has concluded before the officer
can engage in consensual interrogation and request to search the
vehi cl e. %

In several cases with facts simlar to this case other
circuits have acknow edged that a |awful traffic stop can devol ve
into a consensual encounter. In United States v. Lattinore, the
Fourth Grcuit rejected the defendant’s argunent that an officer
det ai ned hi mpast the conclusion of the traffic stop by questioni ng
him concerning the presence of narcotics in the autonobile.?®

| nstead, the court found that the officer

did not question Lattinore ... until after the officer
had issued the citations and returned Lattinore’'s
driver’s license, indicating that all business wth

47199 F.3d 193, 199 (5th Cr. 1999).

48 146 F.3d 274, 279 (5th Cr. 1998) (enphasis added).

49102 F.3d 1390, 1394-97 (5th Cir. 1996), overruled in part
on other grounds, United States v. Brown, 161 F.3d 256 (5th Cr.
1998) .

%0 87 F.3d 647, 652 (4th Cr. 1996).
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Lattinore was conpleted and that he was free to |eave.
During the subsequent conversation between [the of ficer]
and Lattinore, a reasonable person would have felt free
to decline the officer[’s] requests or otherw se
termnate the encounter. The totality of the
circunstances presented indicate that from this point
forward the encounter was consensual; Lattinore was not
bei ng det ai ned. !

The Fourth Circuit reached this determ nation despite the fact that
Lattinore was sitting in the patrol car at the tinme the officer had
asked whet her he had narcotics in his vehicle, an arguably coercive
ci rcunst ance. *?

In United States v. Wite, the defendant was stopped for an
i mproper | ane change and for driving on the shoul der.> The officer
issued a witten warning for the traffic violations, and the driver
subsequently agreed to a search of his car. The Eighth G rcuit
held that the search was valid because the request to search was
made during a consensual encounter follow ng the end of the traffic
stop.® It reasoned:

[ The officer] handed Wiite his license and registration

and explained the warning ticket. Under the

circunstances of this case, those actions ended the

initial traffic stop. The events beyond that point,

however, did not constitute a Terry stop as Wite

cont ends. | nst ead, after Wite's I|icense and

registration were returned and the warning was issued,
the encounter becane nothing nore than a consensual

1 1d. at 653.
52 1d. at 649 (citation and internal quotation marks omtted).
53 81 F.3d 775 (8th Cir. 1996).
5 1d.
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encounter between a private citizen and a | aw enf or cenent
of ficer.?%®

Simlarly, the Tenth Grcuit has reasoned that continuing to
gquestion a defendant after the conclusion of the Terry stop is
permtted if the situation has turned from a detention into a
consensual encounter, which “occurs when a reasonabl e person in the
defendant’s position would feel free to |eave.”* That court has
al so defined the difference between a consensual encounter and an
illegal detention, explaining that “once the officer has returned
the driver’s license and registration in a routine traffic stop,
gquestioning about drugs and weapons or a request for voluntary
consent to search may be an ordi nary consensual encounter between
a private citizen and a | aw enforcenent official.”% |If the driver
does receive the license, registration, and any other material back
that he needs to be on his way, “a driver is illegally detained
only if the driver has an objective reason to believe that he was
not free to end his conversation with the | aw enforcenent official”
and | eave. %8

The Governnent argues that Bates’ s request to conduct a canine

* 1d. at 778,

6 United States v. Dewitt, 946 F.2d 1497, 1501-02 (10th Gir.
1991) .

" United States v. Turner, 928 F.2d 956, 958 (10th Cir. 1991)
(citations and internal quotation marks omtted); see also United
States v. Patten, 183 F.3d 1190, 1193-94 (10th Cr. 1999).

58 Turner, 928 F.2d at 958. (citation onmitted).
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search of the Sanchez’s Suburban cane in a consensual encounter
because Bates did not pose the question until after he returned
Sanchez’ s driver’s license and i nsurance card. The Governnent al so
enphasi zes Sanchez and Cazares’s testinony that they felt free to
| eave at that point, and that Bates had i ndicated to themthat they
coul d go.

Fromthis evidence the district court concluded that “Oficer
Bates’s conduct cannot be deenmed at all coercive, and ... his
request to continue on to the checkpoint was seen as a request by
t he Defendants, who testified that they believed they had the right
to refuse if they so desired.” Viewing the evidence in the |ight
nost favorable to the Governnent, we cannot say the district court
clearly erred in this factual determ nation. The evidence supports
t he conclusion that the defendants’ assent to the cani ne i nspection
cane in a consensual encounter. Only after Sanchez received all of
hi s docunentati on back so that he could be on his way did Oficer
Bates ask if Sanchez would m nd proceeding to the drug checkpoint.
Moreover, O ficer Bates had not accused themof crimnal activity
such that they would regard the request as a continuation of the
i nvestigative detention.® Instead, the defendants admtted that
they received all of their docunentation and felt free to go at the

conclusion of the traffic stop. Because the consensual encounter

% See United States v. CGonzales, 79 F.3d 413, 420 (5th Cr.
1996) (“[A] statenent by a law enforcenent officer that an
i ndividual is suspected of illegal activity is persuasive evidence
that the fourth anendnent has been inplicated.”).
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did not inplicate Fourth Amendnent concerns, the district court did
not err in rejecting Sanchez’s argunent that the continued
interaction of Sanchez and Bates follow ng the conclusion of the
Terry stop violated Sanchez’s constitutional rights.®

C.

Sanchez further asserts that the district court erred in
declining to find that the drug-detection dog, Pepper, and its
handl er, Oficer Bates, were insufficiently qualified to conduct
the exterior dog sniff of the Suburban and that Pepper’s indication
that drugs were present in the Suburban could not have created
probabl e cause to search the vehicle. W have repeatedly affirned
that an alert by a drug-detecting dog provides probable cause to

search.% NMoreover, in United States v. Wllians, we held that a

80 Qur determinationis inline with that of all circuits who
have ruled on this issue except possibly the Ninth Crcuit. I n
United States v. Chavez-Val enzuel a, that court held that officers’
questioning of the defendant following the end of a traffic stop
was not consensual because the defendant had “been standi ng by the
side of a highway for nore than seven mnutes” and “had [been]
subjected to a nunber of ‘fishing expedition questions about his
travel plans and his occupation.” 268 F.3d 719, 724-25 (9th Cr
2001), as anended by 279 F.3d 1062 (9th Cr. 2002). The court
concluded that given this situation, “a reasonable notorist—-even

wth license and registration in hand-nost |ikely would not have
believed he could disregard the officer’s inquiry and end the
conversation.” Id. at 725. However, the Ninth Grcuit’s decision

was premsed at least in part on the fact that the officers had
al so openly stated that they suspected the defendant of crim nal
activity, id., a circunstance not present in the case at bar and
one we have held usually inplicates Fourth Anendnent protections.
See CGonzales, 79 F.3d at 420.

61 See, e.g., United States v. Dovali-Avila, 895 F.2d 206, 207
(5th Gir. 1990).
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showi ng of the dog’'s training and reliability is not required if
probabl e cause is devel oped on site as a result of a dog sniff of
a vehicle.® Even if we were to address Sanchez’s chall enge of
Bates’s and Pepper’s qualifications, it would be of no avail. In
1997 Bates and Pepper conpleted the Police Narcotic Detector Dog
School at the Cani ne Acadeny in Leander, Texas, and Bates received
certification as a canine handler. The record shows that the
Cani ne Acadeny has been licensed by the U S. Drug Enforcenent
Agency, the Texas Commission on Private Security, and the Texas
Departnent of Public Safety since 1993. Bates has al so previously
testified in court as an expert in canine handling.

The district court determ ned that the evidence that the dog

was certified was sufficient proof of his training to nake an

6269 F.3d 27, 28 (5th Cir. 1995). However, in United States
v. Gonzales, we suggested that a defendant nay nonetheless
challenge the reliability of a drug-detecting dog, stating:

Gonzal es al so attacks the reliability of the narcotics
dog in one paragraph, arguing that no probable cause
exi sted because of the dog’'s unreliability. The court
found the dog to be reliable, rejecting the evidence of
Gonzal es at the suppression hearing. The gover nnment
supports its argunents based on consent and reasonable
suspi cion and scarcely nentions the issue of the dog on
this appeal. Because CGonzal es has shown no clear error
inthe district court’s finding onthereliability of the
drug dog, we will not disturb the finding.

79 F.3d 413, 418 (5th Gr. 1996). “Wien faced wth conflicting
panel opinions, the earlier controls our decision.” United States
v. Mro, 29 F. 3d 194, 199 n.4 (5th Gr. 1994). WIllians, rel eased
one year prior to Gonzales, thus controls this issue. Under

Wllians, the district court was correct in refusing to take up
whet her the dog’s training was sufficient.

- 25-



effective alert. Assumng that proof of the canine’s reliability
was required, there was sufficient evidence in the record to
support the district court’s finding that the dog’'s alert was
reliable and established probable cause for a search of the
vehi cl e.

L1,

Sanchez |l ast contends that his Sixth Amendnent rights were
vi ol at ed because one of his attorneys | abored under a conflict of
interest and the other rendered i neffective assi stance of counsel.
Sanchez explains that during his pretrial proceedi ngs, Sanchez was
represented by two attorneys, Ponton and Caballero; Ponton
represented both Sanchez and his co-defendant, Cazares, while
Cabal l ero represented only Sanchez. Sanchez alleges that during
all pretrial proceedings Ponton was the lead attorney for both
def endants, and Caballero did little or nothing on Sanchez’ s case.
Sanchez al so argues that he did not even consent for Caballero to
be his attorney, because Ponton filed Caballero’s notice of
appearance w t hout obtaining Sanchez’ s signature.

Sanchez asserts that the day before trial was to comrence,
Cazares tal ked to the governnent about testifying agai nst Sanchez,
but neither Ponton nor Cabal |l ero knew Cazares was going to do this.
On the day of trial, when the defense attorneys discovered that
Cazares intended to cooperate with the Governnent, Ponton w thdrew

as Sanchez’s attorney, and Caballero was thrust into the position
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of being Sanchez’s sole counsel, although Ponton stated that he
would try to assist her. The district court asked whether
Cabal l ero felt confortabl e proceeding with Ponton’ s assi stance, and
she said yes. However, Sanchez argues that due to Caballero’s
al l eged | ack of preparation, because of her dependence on Ponton’s
handling of all of the pretrial matters, Caball ero stunbl ed t hrough
the trial

Al t hough Sanchez characterizes his attorneys’ actions as a
violation of his right to conflict-free counsel, and conpl ai ns t hat
the district court did not hold a conflict hearing in accordance
with Rule 44,% this claimis nore properly analyzed as one for
i neffective assi stance. The prejudice he conplains of cane not
directly fromPonton’s conflict, but rather from Caballero’s | ack
of famliarity with the case. Al though certainly Ponton’s conflict
was what gave rise to Caballero acting as Sanchez’ s | ead counsel
it was Caballero’ s unpreparedness that Sanchez argues hurt his

def ense. %

8 FeED. R CRM P. 44(c) (“Wenever two or nore defendants have
been jointly charged ... or have been joined for trial ... and are
represented by the sane retai ned or assi gned counsel ..., the court
shall pronptly inquire with respect to such joint representation
and shall personally advise each defendant of the right to the
ef fective assi stance of counsel, including separate representation.
Unless it appears that there is good cause to believe no conflict
of interest is likely to arise, the court shall take such neasures
as may be appropriate to protect each defendant’s right to
counsel .”).

64 Al t hough apparently Ponton continued to act as Caballero’'s
co-counsel in Sanchez’s trial, Sanchez does not raise any argunent
that Ponton’s mninmal participationinthe trial prejudi ced Sanchez
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“The general rule in this circuit is that a claim of
i neffective assistance of counsel cannot be resolved on direct
appeal when the claimhas not been rai sed before the district court
since no opportunity existed to develop the record on the nerits of
the allegations.”® I nstead, “[w]e have undertaken to resolve
clains of inadequate representation on direct appeal only in rare
cases where the record allowed us to evaluate fairly the nerits of
the claim”% This is not one of those rare cases; Sanchez has
presented the court with nothing nore than speculation as to the
anount of pretrial preparation Caballero perforned. Mich of his
claimis based on information Caballero allegedly did not know, or
on docunents she allegedly did not wite.® Accordingly, we decline
to address the nerits of Sanchez’'s ineffectiveness claimwthout
prejudice to his presenting his claimof ineffective assistance,
including any claim of conflict of interest that could not have

been urged in this appeal, in a § 2255 proceedi ng. ©8

because Ponton al so represented Cazares. For exanpl e, Sanchez does
not claimthat his attorneys could not effectively cross-exam ne
Cazares because Ponton represented Cazares, see Hoffman v. Leeke,
903 F.2d 280, 286-87 (4th Cr. 1990), or that Ponton incrimnated
Sanchez to save Cazares, United States v. Newell, 315 F.3d 510,
516-19 (5th Gr. 2002), two classic conflict-of-counsel scenari os.

6 United States v. Hi gdon, 832 F.2d 312, 313-14 (5th Cr.
1987).

6 1d. at 314.

67 Sanchez argues that Ponton wote all of the notions and
papers Cabellero submtted on Sanchez’s behalf prior to trial.

68 See id.
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| V.

I n conclusion, we find no error inthe district court’s deni al

of Sanchez’s notion to suppress, and decline to address his Sixth
Amendnent clains at this juncture.

AFF| RMED.
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