IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50632

JACK D. STI RVAN;
BETH BLAKEMORE HUNTER

Plaintiffs - Appell ees,
vVer sus

EXXON CORPORATI ON, ET AL.,
Def endant ,

EXXON CORPORATI ON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

February 1, 2002

Before JOLLY, SM TH, and BENAVIDES, C rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

The plaintiffs in this class action case, John Stirman and
Beth Bl akenore Hunter, allege that defendant Exxon Corporation
breached its | ease obligations to themand to a class of simlarly
situated i ndividuals by violating an inplied covenant to market the
natural gas and natural gas liquids (collectively, “natural gas”)

that were the subject of the |eases. Exxon allegedly did so by



transferring the natural gas within its own divisions at a |ower
price than the price realized in third party sales, causing the
royalty owners to receive |lower royalty paynents. The plaintiffs
nmoved for class certification and the district court tw ce denied
their notions, but in its second order called for an evidentiary
hearing on the matter. After the hearing, the district court
certified a class consisting of:

(1) Al private persons and private entities who own or

owned royalty interests under |eases located in the

continental United States,

(2) where Exxon Corporation is the |essee,

(3) the leases provide for paynent of royalties on

nat ural gas production on an anount real i zed/ net proceeds

basis or a market val ue/ market price basis, and

(4) fromwhi ch Exxon Cor poration has produced natural gas

(including natural gas liquids) that was directly or

indirectly sold or transferred to Exxon Corporation or

wi t hi n Exxon Cor porati on,

(5 during the time period July 14, 1995 through the

present (the “C ass”).
Exxon filed a Petition for Perm ssion to Appeal, which we granted.
W hold that the district court failed adequately to exam ne
whether the plaintiffs nmet all the requirenents for class
certification under Federal Rule of Cvil Procedure 23 (“Rule 23").
W REVERSE the certification order and REMAND for further
proceedi ngs not inconsistent with this opinion.

I
Plaintiffs Stirman and Hunter are residents of Col orado.

Stirman i s apparently not a nenber of the class, although his nane



is still on the caption of this case.!? Hunter is a royalty
i nterest owner under a natural gas | easehol d owned and/ or operated
by Exxon. This suit was filed on July 14, 1999. The suit was
brought wunder diversity jurisdiction, and alleged breach of
contract and unjust enrichnment, and sought an accounti ng. The
plaintiffs all ege that Exxon breached an i nplied covenant to market
diligently the natural gas that is the subject of their | easeholds
and to obtain the highest price reasonably possible. Exxon
allegedly did so by transferring the gas purchased from the
plaintiffs within Exxon at | ower prices than those it received in
third party sales. The plaintiffs also allege that Exxon |ists
unr easonabl e and excessive charges and costs in its books, | eading
to underval uati on of the gas and unreasonably I ow royalties. The
plaintiffs sought to certify a class of all current and forner
owners of royalty interests on Exxon natural gas | eases where any
subsidiary, affiliate, or division of Exxon markets or purchases
the natural gas. The putative class included royalty interest
owners i n Al abama, Arkansas, California, Col orado, Florida, Kansas,
Loui siana, M ssissippi, Mntana, New Mxico, North Dakota,
Ckl ahoma, Texas, Utah, and Wom ng.

Hunter’s royalty interests arise from three separate 1934

| eases, a 1938 Royalty Contract, and a Division Order. Her 1934

Plaintiffs’ counsel conceded at the hearing on class
certification that Stirman does not qualify as a nenber of the
cl ass.



Port Gty Tract Mneral Lease provides for royalty paynents based
on market value for gas sold or used off the prem ses, but for
royal ty paynents based on the anmount realized fromthe sal e of gas
sold at the wells. Anot her of her 1934 |eases provides for
paynments of gas royalties based on “the reasonabl e market val ue at
the wells of all gas produced or manufactured from said prem ses
and sold or used off said premses . . . .” However, the 1938
Royalty Contract contains a clause which the defendant’s expert,
Prof essor Bruce Kraner, testified could be held to nodify any
i nplied covenant to market.?

Inits initial order on February 24, 2000, the district court
found the plaintiffs nmet the requirenments of Rule 23(a) for class
certification. These requirenents are:

(1) the class is so nunerous that joinder of all nenbers

i's inpracticabl e,

(2) there are questions of law or fact comon to the

Eg?sfﬁe clains or defenses of the representative parties

are typical of the clains or defenses of the class, and

(4) the representative parties will fairly and adequately
protect the interests of the cl ass.

2The cl ause states, in Section X of the 1938 Royalty Contract:

The extent to which Hunble [the predecessor in interest
to Exxon] will be required to devel op and operate said
| and described in Exhibit “A’, hereto attached, and said
| eases described in Exhibit “B’, hereto attached, is
expressly set out in this contract and in the original
| eases, respectively, and no obligations are to be
inplied on account of the royalties and overriding
royalties provided for in said deed and assi gnnent of
even date herewith, and provided for in this contract, or
by reason of any other terns and provi sions of said deed,
assi gnnent, and this contract.
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Fed. R Gv. P. 23(a). The parties do not dispute the first
requi renment, nunerosity. According to the affidavit of John
Rockwel |, the Litigation Coordinator for Exxon Mbil’s North
Anmerican Controller’s Owershi p Goup, Upstream Busi ness Servi ces,
Exxon has over 13,000 natural gas | eases and 67, 904 uni que i nterest
owners who receive royalty and/ or working i nterest owner paynents.?3
As to commonality, the district court stated:

Plaintiffs claimthat Exxon Mobil engaged in a cl ass-w de

course of conduct by failing to market gas in such a way

as to maximze the Plaintiffs’ returns. \Whether or not

this conduct satisfied the “reasonably prudent operator”

standard is, as Plaintiffs argue, a comon issue of fact

and | aw. The Court finds that conmmonality has been

satisfied.

Stirman v. Exxon Corp., No. SA-99-CA-0763 (WD. Tx.), Feb. 24, 2000

Order at 2 (“February 24, 2000 Order”). Al t hough the putative
class nenbers had different types of |eases, the district court
found that this did not destroy typicality, as all the asserted
clainms would consist of the sane basic | egal elenents (subject to
a finding that state law variations did not make class
certification infeasible). 1d. at 2-3. The court determ ned that
counsel was qualified to represent the class, but did not address
whet her Hunter and Stirman were thenselves adequate class
representatives. Id. at 3. The court’s discussion of each of
t hese factors was brief.

Additionally, in order to nmaintain an action as a class

%These nunbers include leases wth state and federa
governnent entities, which are not a part of the class.
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action, the plaintiffs nust qualify under one of the three prongs
of Federal Rule of Cvil Procedure 23(b). The plaintiffs sought to
certify the class under 23(b)(3), which requires that “questions of
| aw or fact common to the nenbers of the class predom nate over any
questions affecting only individual nenbers, and that a class
action is superior to other available nethods for the fair and
efficient adjudication of the controversy.” The court found that
variations in individual |eases and in applicable statutes of
limtation did not destroy commnality. However, the court found
that differences in the applicable law of the fifteen different
states where |eases were held, as well as difficulties 1in
identifying individual class nenbers and determ ning whether a
breach occurred in each case, could present problens. Accordingly,
the court did not yet find that comon issues predom nated, but
instead ordered nore discovery on these issues. |d. at 5. The
district court did not address superiority.

After additional discovery, the plaintiffs again noved for
class certification. Inits February 22, 2001 order, the district
court did not certify the class, but called for an evidentiary
hearing on whether class certification was appropriate given the
different state laws that could apply. In its order, the district
court stated that:

thereis little serious question that an inplied covenant

to market exists throughout the jurisdictions at issue,

unless the lease in issue expressly precludes that
conclusion. In addition, there seens to be a consensus



inthe lawthat the standard to be applied in determ ning
whet her such a covenant has been breached is the
reasonabl y prudent operator standard.

Stirman v. Exxon, No. SA-99-CA-0763 (WD. Tx.), Feb. 22, 2001 Order

at 2 (“February 22, 2001 Order”). However, the court noted that it
had not reached a final determ nation on these issues. Further,
the court listed nine considerations raised by the defendant that
it found to be of concern and to require an evidentiary hearing
before resolution.*

At the evidentiary hearing, the plaintiffs offered the expert
testi nony of John Tysseling, an econom st famliar with the natural

gas industry. He testified that royalties are often cal cul ated on

‘“These i ssues were:

(1) whether the inplied covenant [to market] is inplied
in law or in fact; (2) whether parties may nodify, by
agreenent, the reasonably prudent operator standard; (3)
whet her a covenant to market is equally applicable to
| eases or divisionorders using the terns “net proceeds,”
“gross proceeds,” “market value,” or “prevailing market
price”; (4) whether any express terns i n the docunents at
i ssue negate the presence of an inplied covenant; (5)
whet her the inplied covenant in a given jurisdiction
enconpasses the duty the Plaintiffs seek to i npose here;
(6) how, or if, the relevant market value is to be
determned; (7) whether the jurisdiction at issue has
statutory provisions for division orders and whether
t hose orders specify the cal culation for royalty paynents
and whet her the terns of any division orders may change
the royalty calculation nethodology specified in the
rel evant | eases; (8) whether a condition precedent nust
be fulfilled prior tothe filing of alawsuit raisingthe
inplied covenant to market; (9) the necessity of
conducting an individualized inquiry regardi ng Exxon's
selling practices throughout the United states [sic] at
a single tine.

February 22, 2001 Order at 2.
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the basis of a field price index, which is an index of the val ue of
the gas neasured at a point in the field near the well head, and
that this was how the price of the plaintiffs’ gas was cal cul at ed.
He added that this nost |ikely does not represent the best price
reasonably avail able. Further, he did not believe that there would
be a need to anal yze nmarket value in each individual transaction,
because Exxon’s own conputerized records would denonstrate the
price it paid for gas in third-party transactions, which would
represent a fair market value for the gas. He did admt that
particul arized facts and circunstances, including different
geographic locations, mght lead to different market val uations.
He al so admitted that if state | aws di ffered on whet her Exxon coul d
deduct the costs of nmaking gas nmarketable fromroyalty paynents,
this would affect the price upon which royalties are cal cul at ed.
He stated that the conputer records should be able to identify
sales of gas to Exxon affiliates, and woul d keep track of royalty
transacti ons.

They al so offered the | egal analysis of Professor Jacqueline
Weaver, professor of oil and gas | aw at the University of Houston.?®
She argued that all oil and gas lessors are subject to the
reasonabl y prudent operator standard, and that in very few cases do

| essees attenpt to | essen the burden of this standard by express

SProf. Weaver was originally retained by the plaintiffs as an
expert in this case, but by the tine of the evidentiary hearing had
becone one of the plaintiffs’ |awers instead.
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| ease provisions. She also pointed to cases stating that an
i nplied covenant to market exists in both market val ue and proceeds
| eases, and this includes the duty to obtain the best current price
reasonabl y avail able. Waver also cited statutes fromei ght of the
states involved, which state that division orders cannot override
an oil and gas |ease, and noted that the Howard WIlIlians and

Charles Meyers Q| and Gas Law treatise concurred. The plaintiffs

also pointed to a law review article by Professor Kraner which
notes that a lessee has a duty to secure the highest price
obt ai nabl e for the gas bei ng marketed.

The defendants cal | ed Prof essor Kraner, the revisor and editor
of the WIllians and Meyers treatise since 1996, as an expert
wtness. Contrary to Professor Waver’'s argunents, he stated that
the division order statutes were not uniform Sone do not address
the inpact of a division order on an oil and gas |ease, and
therefore the comon law of the jurisdiction in question would
control the matter, which is often not clear. Sone division order
statutes do not nake it clear if they are retroactive or not. He
testified that the reasonably prudent operator standard applies
differently to different areas of operation of the | ease, and that
different jurisdictions use different standards in defining this
term Further, he stated that the highest court of each state has
not made clear that an inplied covenant to narket even exists in

each state. He testified that many factors go into calculating



mar ket val ue, includi ng geographic area, volune of gas, quality of
gas, point in tinme, and conpetition in the market, and that market
val ue can differ based on all of these.

On May 22, 2001, the district court issued an order certifying
aclass inthis case. The court inplicitly found that there is an
inplied covenant to market gas in a gas lease in each of the
rel evant states. It further found that differences anong the
jurisdictions as to whether an inplied covenant to market was
inplied in fact or inplied in law are irrel evant, because what is

at issue here is whether Exxon violated the inplied covenant to

market. Stirman v. Exxon Corp., No. SA-99-CA-0763 (WD. Tx.), My
22, 2001 Order at 2 (“May 22, 2001 Order”). Further, although it
woul d be burdensone to determne if individual | eases have express
cl auses negating the inplied covenant to market, the district court
found that, “with the assi stance of a special master, [this] is not
an i nsurnountable challenge.” 1d. The court found that there is
no serious question that the reasonably prudent operator standard
applies to the inplied covenant to market in all the applicable
states, and that parties do not ordinarily draft express provisions
to avoid this standard. 1d. at 3. According to the court, the
statutes in all the jurisdictions at issue “are uniformin the
effect that a division order does not alter the terns of a gas
| ease, and that to the extent of any variance between a | ease and

a division order, the |ease prevails.” 1d. The court found that
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notice and demand were not a prerequisite to an action to recover
damages for breach of covenant. 1d. at 4. Further, market val ue
coul d be determ ned fromExxon’s records of sales to third parties,
which ordinarily occur in |arge aggregated packages of gas. |d.
Al t hough there m ght be sone individual sales at the well head, the
court felt these would not be so nunerous as to prevent class
certification. 1d. The court therefore found that common | egal
and factual issues would predom nate, and certified the class.
|1
We review the decision of a district court to certify a class

for abuse of discretion. Castano v. Anerican Tobacco Co., 84 F. 3d

734, 740 (5th Gr. 1996). However, that discretion nust be
exercised within the framework of rule 23. 1d., citing GQulf O
Co. v. Bernard, 452 U. S. 89, 100 (1981). “A district court nust

conduct a rigorous analysis of the rule 23 prerequisites before

certifying a class.” 1d., citing General Tel. Co. v. Falcon, 457

U S 147, 161 (1982); Applewhite v. Reichhold Chens., 67 F.3d 571

573 (5th CGr. 1995). "Whet her the district court applied the
correct legal standard in reaching its decision on class
certification, however, is a legal question that we review de

novo." Berger v. Conpag Conputer Corp., 257 F.3d 475, 479 (5th

Cr. 2001), clarified on other grounds on denial of rehearing, 2002

US App. LEXIS 579 (5th Gr. Jan 14, 2002) (per curian), quoting

Allison v. CGtgo Petroleum Corp., 151 F.3d 402, 408 (5th Gr.
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1998) . The party seeking certification bears the burden of
denonstrating that the rule 23 requirenents have been net. |d.

citing Horton v. Goose Creek Ind. Sch. Dist., 690 F.2d 470, 486

(5th Cr. 1982), cert. denied, 463 U S. 1207; In re Anerican

Medical Sys., 75 F.3d 1069, 1086 (6th G r. 1996).

We first consider the district court’s analysis of the FRCP
23(a) requirenents. The parties do not dispute that nunerosity is
met, satisfying FRCP 23(a)(1). Exxon argues that there are not
comon questions of law or fact, as required by 23(a)(2). W
address this contention in our discussion in Part Il of whether
common issues of |aw or fact predom nate.

Exxon al so argues that Hunter’s clains are not typical of the
clains of the class, as required by 23(a)(3). W have stated that:
the test for typicality is not denmandi ng. It focuses on
the simlarity between the naned plaintiffs' |egal and
remedial theories and the theories of those whom they
purport to represent. Typicality does not require a
conplete identity of clains. Rat her, the critical

inquiry i s whether the cl ass representative's clains have
the sanme essential characteristics of those of the

putative cl ass. If the clains arise from a simlar
course of conduct and share the sane |egal theory,
factual differences will not defeat typicality.

Janes v. City of Dallas, 254 F.3d 551, 571 (5th Cr. 2001)

(citations and quotation marks omtted), petition for cert. filed,

70 U S LW 3194 (US Sept. 17, 2001) (No. 01-475). The
plaintiffs allege that Exxon engaged in a simlar course of conduct
wWth respect to each of them i.e. the underpaynent of royalties

based on breach of an inplied duty to market. Hunter’s royalty

12



agreenents provide for paynents based on both nmarket value and
actual proceeds bases. The Texas Suprene Court has recently held
that there is no inplied covenant to market in market val ue | eases,
as these have their own express covenant, though there is such an

inplied covenant in proceeds | eases. See Yzaquirre v. KCS

Resources, Inc., 53 S.W3d 368, 373 (Tex. 2001). Therefore, in a

class action based on alleged breach of an inplied covenant to
mar ket, there cannot be typicality where there are both market-
val ue and proceeds | eases included in the class, at |east under
Texas law.® Oher states take different views of the inplied
covenant to market, and sone have not addressed whether such a
covenant exists (see Part I111). Plaintiffs seemto rely on the
fact that Hunter, owning both nmarket-value and proceeds-basis
| easehol ds, is typical of the class. But the test is whether her
clains are typical, not whether she is. G ven the differences
anong the state laws, it cannot be said that Hunter’s clains are
“typical” of the class as it is currently defined, that is, to
i nclude all |eases.

Exxon al so cont ests adequacy of representati on under 23(a)(4).
“Rul e 23(a)'s adequacy requi renent enconpasses cl ass

representatives, their counsel, and the relationship between the

1ln an unpublished opinion, a Texas appeals court recently
decertified a class of oil and gas royalty interest owners which
i ncluded both market-value and proceeds |eases, in the wake of
Yzaquirre. See Phillips PetroleumCo. v. Bowden, 2001 W. 1249995,
*1-*2 (Tex. App. 2001). Although this opinion was unpublished and
is not precedent, we agree with its reasoning.
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two.” Berger, 257 F.3d at 479. W nust consider “[1l] the zeal and
conpetence of the representative[s'] counsel and ... [2] the
w I lingness and ability of the representative[s] to take an active
role in and control the litigation and to protect the interests of

absentees[.]” Id., citing Horton v. Goose Creek I ndep. Sch. Dist.,

690 F.2d 470, 484 (5th CGr. 1982) (citations omtted). The
district court found plaintiffs’ counsel to be adequate, and Exxon
does not argue in its brief that they are not adequate. However,
the district court never addressed whether Hunter is herself an
adequate representative. Although the district court stated that
“no conflicts exist to preclude certification,” this is not a
sufficiently “rigorous” analysis to denonstrate that Hunter is an
adequate representative. For exanple, it 1is suggested that
Hunter’'s |eases differ from the |eases of other class nenbers.
Further, Hunter has al ready agreed to abi de by the Texas statute of
limtations, even though this m ght cause other class nenbers who
mght Ilive in other jurisdictions wth Ionger statutes of
l[imtations to | ose sone of their clains. Therefore, because the
district court is requiredto conduct its own analysis to determ ne

if the rule 23 requirenents are net,’ the district court erred by

‘Plaintiffs erroneously argue that “Exxon’s contention that
Ms. Hunter is an inadequate representative . . . was not raised
bel ow and has therefore been waived.” Even if Exxon had sti pul at ed
to certification, the court was bound to conduct its own thorough
rule 23(a) inquiry. “*The purpose of this analysis is to protect
unknown or unnaned potential class nenbers, and by definition those
peopl e do not and cannot participate in any stipul ati ons concoct ed
by the nanmed parties.’” Berger, 257 F.3d at 480 n.8 (quoting

14



failing to consider Hunter’s adequacy.
11

We next consider the district court’s analysis under FRCP
23(b)(3). We first ask whether commobn questions of |aw or fact
predom nate over individual questions. I n Castano, the district
court certified a nati onw de cl ass under FRCP 23(b)(3), consisting
of nicotine-dependent persons who had bought and snoked cigarettes
manuf actured by the defendants, as well as their estates and

relati ves who were their heirs or survivors.® W stated:

Hervey v. Gty of Little Rock, 787 F.2d 1223, 1227 (8th Grr.
1986)). The court has the duty to protect the constitutional, due

process rights of the absent class nenbers. Id. at 481. The
district court made no findings as to Hunter’s adequacy; it only
concluded that Hunter’s counsel was adequate. Nor do the

plaintiffs seemto have submtted any evidence on this count.
There is reason to suspect that Hunter will not be an adequate
representative. “The adequate representation requirenent overl aps
wth the typicality requi renent because in the absence of typical
clains, the class representative has no incentive to pursue the

claims of the other class nenbers.” |n re Anerican Medical Sys.,
75 F.3d at 1083. Hunter has no incentive to fully litigate those
clains not applicable to her. Further, if one of her l|leases is

nmore val uable than the others, she has an incentive to litigate
clains relating to that | ease over other clains.
Hunter nmay have already forfeited the rights of sone class

menbers. She has offered to stipulate to Texas’'s statute of
limtations and a four-year limt on seeking damages. Presunably,
sone potential class nenbers’ clains will be barred under such an
agreement .

8Specifically, the class consisted of:

(a) Al nicotine-dependent persons in the United States

who have purchased and snoked cigarettes manufactured by the
def endant s;

(b) the estates, representatives, and adm nistrators of these
ni coti ne-dependent cigarette snokers; and

(c) the spouses, children, relatives and “significant others”
of these nicotine-dependent cigarette snokers as their heirs

15



In a nulti-state class action, variations in state |aw
may swanp any conmon i ssues and defeat predom nance .
Accordingly, a district court nust consider how
variations in state Jlaw affect predom nance and
superiority . . . . A requirenent that a court know
which law will apply before making a predom nance
determnation is especially inportant when there nay be
differences in state | aw
Castano, 84 F.3d at 741 (citations omtted). A cursory review of
state law variations is not sufficient. 1d. at 742.

Here the district court did consider variations in state |aw,
and found themto not prevent class certification. However, this
anal ysis did not take into account significant variations in state
| aw t hat defeat predom nance.

In order for comon i ssues to predom nate, each of the states
whose lawis at issue nust recogni ze an inplied covenant to market,
which is the heart of this class action.® An inplied covenant to

mar ket has been found generally in Arkansas, !° Col orado, ! Kansas, ?

or survivors.
Castano, 84 F.3d at 737.

The relevant state |aws nust be uniformin other necessary
aspects as well, but here we address only the inplied covenant to
mar ket .

10See Seeco, Inc. v. Hales, 22 S.W3d 157, 180-81 (Ark. 2000)
(di scussing inplied covenant to market clai mbrought by plaintiffs,
and giving no indication that this was inproper).

1See Davis v. Craner, 808 P.2d 358, 361 (Col. 1991) (en banc)
(“Enbodied in the covenant to operate diligently and prudently is
the inplied covenant to market.”)

12See Smith v. Anbco Production Co., 31 P.3d 255, 257 (Kan.
2001); Glnore v. Superior G| Conpany, 388 P.2d 602, 606 (Kan
1964) ("Kansas has al ways recogni zed the duty of the | essee under
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Loui si ana,® Mntana,® and New Mexico.?® &l ahoma generally
recogni zes an inplied covenant to narket,!® but does not always
recogni ze such a covenant on behal f of overriding royalty owners.?’

In contrast, Col orado has all owed overriding royalty owers to sue

an oil and gas lease not only to find if there is oil and gas but
to use reasonabl e diligence in finding a market for the product.").

13See Caskey v. Kelly QI Co., 737 So.2d 1257, 1261 (La. 1999)
(Loui siana cases have recognized “the obligation to diligently
mar ket the m neral s di scovered and capabl e of production in paying
gquantities”).

14 See Severson v. Barstow, 63 P.2d 1022, 1024 (Mont. 1936)
(“Where, as here, the principal consideration for a lease is the
paynment of royalty, the |lease carries an inplied covenant to use
reasonabl e diligence to market the product when produced, although
the lease is silent on the subject, and whatever is inplied in a
contract is as effectual as what is expressed . . . .”7).

15See Libby v. De Baca, 179 P.2d 263, 265 (N.M 1947) (a | essee
“must proceed with reasonable diligence, as viewed from the
st andpoi nt of the reasonably prudent operator . . . to market the
product”).

8See Crain v. Hill Resources, Inc., 972 P.2d 1179, 1181 (i a.
Cv. App. 1998) (“An oil and gas | ease may be term nated for breach
of the inplied covenant to market the product.”); Gazin v. Pan
Anerican PetroleumCorp., 367 P.2d 1010, 1012 (Ckla. 1961), quoting
McVi cker v. Horn, Robinson and Nathan, 322 P.2d 410, 411 (&l a.
1958) (“Where an oil and gas |ease does not, in express terns,
provide for the marketing of the product of a well drilled on
| eased | and, any covenant on the part of the | essee to do this can
only be an inplied one, in which instance said |essee has a
reasonable time, after conpletion of the well, to conply with such
covenant.”)

1"See XAE Corp. v. SMR Property Managenent Co., 968 P.2d 1201,
1202 (Ckla. 1998) (“We hold that there is no inplied covenant to
mar ket applicable in this case because no obligati on was undert aken
in the instrunent creating the overriding royalty interest and
because the interest was an in-kind interest deliverable at the
wel | head. ”)

17



based on an inplied covenant to nmarket.!® Texas recognizes an
inplied covenant to market in proceeds |eases, but not in market
value leases.? In a case involving UWah oil and gas |eases, the
Tenth Crcuit stated that thereis aninplied covenant to narket in
oil and gas | eases.? However, the Tenth Circuit did not cite any
Utah authorities for this proposition, and the Uah courts do not
seem to have addressed this issue. Finally, the Wom ng courts
seemto have recogni zed an inplied covenant to market.?!

Although the plaintiffs cited cases from the remaining
jurisdictions, these cases do not in fact denonstrate that thereis

an inplied covenant to market in these states. In Sheffield v.

Exxon Corp., 424 So.2d 1297, 1299-1300 (Ala. 1982), the lessors in

a nunber of oil and gas | eases sued the | essees (various oil and
gas conpanies), alleging, in part, breach of inplied obligations

reasonably to devel op the subject prem ses and to protect against

8See Rogers v. Westerman Farm Co., 29 P.3d 887, 902 (Colo.
2001); Garman v. Conoco, 886 P.2d 652, 657 (Colo. 1994).

19See Yzaguirre v. KSC Resources, 53 S.W3d 368, 374 (Tex.
2001) .

20See Phillips Petroleum Co. v. Peterson, 218 F.2d 926, 934
(10th Cir. 1954).

2lSee Phillips v. HamIton, 95 P. 846, 848 (Wo. 1908) (“But
it is admtted in argunent-and we think rightly so-that the | ease
does contain an inplied covenant that the work of prospecting and
devel opnent should continue, after the expiration of the year
w thin which the | essee was to comence operation, wth reasonabl e
diligence. It is evident that the purpose of the lease was to
explore the premses, and, if oil or gas was found therein in
payi ng quantities, to produce and market the sanme for the nutual
benefit of both parties.”).
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dr ai nage. The court’s statenents indicated that the reasonably
prudent operator standard applies to the inplied covenant of
protection against drainage, but the court did not nention an

inplied covenant to market. 1d. at 1304. Hart man Ranch Co. v.

Associated Gl Co., 73 P.2d 1163, 1166 (Cal. 1937) stated that,

“[1]n the absence of express provisions, it is well settled that

covenants will be inplied to use reasonable diligence in the
expl oration and di scovery of oil, and thereafter in the devel opnent
of the oil |ease, and protection from drainage through wells on

adjoining land,” but did not discuss an inplied covenant to nmarket.

Welles v. Berry, 434 So.2d 982, 985 (Fla. App. 1983) discusses

inplied covenants to exploit the land for oil and gas, but not an

inplied covenant to market. See also Deerfield Rock Corp. v.

Mdellan, 121 So.?2d 822, 824 (Fla. App. 1960) (“in the absence of
an express provision designating the tinme for comencing and
perform ng mning operations, there arises an inplied covenant to
begin the m ning operations within a reasonable period of tinme and
to devel op and work the mne in a proper manner and with reasonabl e
diligence.”). The M ssissippli case that Hunter points to does not

di scuss an inplied covenant to market. See Phillips Petrol eum Co.

v. Mllette, 72 So.2d 176, 178-79 (Mss. 1954). Instead, the case

hol ds that the prudent operator rule is not applicable to suits for
recovery of drainage through a well drilled on an adjoining tract,

by a common | essee of one tract of l|and, although the |essee is
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required to pay the lessor for his oil that is extracted. Id.

Ridl v. EP Qperating Limted Partnership, 553 N W2d 784, 788 (N.D.

1996), discusses the prudent operator standard in the context of
the inplied covenant of reasonable devel opnent of an oil and gas
| ease, but not an inplied covenant to market. This court has not
adduced any other authorities in these states that denonstrate that
t hey have recogni zed an inplied covenant to market.

These differences in the law of the jurisdictions at issue
denonstrate that the lawis not uniformas to any inplied covenant
to market, or at least that the plaintiffs have not denonstrated
uniformty. The plaintiffs have not net their burden of show ng
that there are comon issues of |law or fact, or that these
predom nate over individual issues.

Additionally, the district court never considered whether a
class action is a superior nmethod for adjudicating this
controversy. The district court nust conduct a “rigorous anal ysi s”

of the Rule 23 requirenents, see Castano, 84 F. 3d at 740. This was

not done in this case.
We therefore find that it was an abuse of discretion for the

district court to certify this class.??

22Because we find that the plaintiffs have not denonstrated
that the law with respect to an inplied covenant to market is
uni form anong the fifteen jurisdictions in this case, we need not
address Exxon’s other argunents with respect to differences in
state law. However, on remand the plaintiffs would have to show
uniformty with respect to all relevant aspects of the states’
| aws. W also need not address Exxon’s due process, Seventh
Amendnent, Article I1l, and Rul es Enabling Act argunents. Nor do
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|V
For the foregoing reasons, we REVERSE the district court’s
certification of this class and REMAND for further proceedi ngs not
i nconsistent with this opinion.

REVERSED AND REMANDED

we express any view regardi ng whether a different class structure
m ght be acceptable in this case.
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