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Bef ore JONES, W ENER and PARKER, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Brook and Peak International, Ltd., Brook's forner
enpl oyer, arbitrated their contractual di spute before an arbitrator
selected by the Anmerican Arbitration Association (“AAA"). The
arbitrator’s award favored Peak. Brook filed a notion to vacate
the arbitration award in the district court. The district court
held that the arbitrator selected by the AAA was w thout power to
deci de the dispute because the AAA did not follow the selection

procedure outlined in Brook’s Enploynent Agreenent. The district



court vacated the arbitration award pursuant to 9 US C 8§
10(a) (4). Brook has appeal ed. Al t hough we agree that AAA
seriously erred by deviating from the parties’ contractual
sel ecti on process, we conclude that Brook never tinely objected to
the selection process on the ground he now espouses, hence, the
obj ection was waived. The award nust be reinstated.
BACKGROUND

On January 1, 1998, Richard Brook entered into an
enpl oynent agreenent (the “Enploynent Agreenent”) wth Peak
International to becone its president and chief operating officer.
Less than a year later, he was term nated. A dispute arose
regardi ng Brook’ s severance benefits. On May 7, 1999, pursuant to
the terns of the Agreenent, Brook filed a demand for arbitration

with the AAA alleging breach of his Enploynent Agreenent.!?

1
as fol |l ows:

The dispute resolution clause of the Enpl oynent Agreenent provided

4. Resolution of Disputes; Arbitration. Should a dispute
arise concerning this Agreenment, its interpretation or term nation
either party may request a conference with the other party to this
Agreenent and the parties shall nmeet to attenmpt to resolve the
di spute. Failing such resolution within thirty (30) days of either
party’s request for conference, the Conpany and the Enpl oyee shal
endeavor to select an arbitrator who shall hear the dispute. In the
event the parties are unable to agree on an arbitrator, the Enpl oyee
and the Conpany shall request the Anerican Arbitration Association
to submit a list of nine (9) names of persons who could serve as an
arbitrator. The Conpany and Enpl oyee shall alternately renove nanes
fromthis list (beginning with the party which wins a flip of a
coin) until one person rermains and this person shall serve as the
inmpartial arbitrator. The decision of the arbitrator is final and
bi nding on both parties. Each party shall bear equally all the
costs of the arbitrator.




This appeal concerns the arbitrator selection process.
The process began on May 18, 1999, when the AAA submtted a |list of
ni ne prospective arbitrators and instructed the parties to foll ow
the procedure outlined in the Enploynent Agreenent to select the
arbitrator. On May 28, Brook struck one individual fromthe |ist.
Brook’ s counsel al so stat ed:

[ Peak’ s] counsel [] has agreed to Austin as the site of
the arbitration hearing and hence it strikes us that
perhaps an arbitrator fromAustin woul d be nore efficient
and econom cal for all concerned. To that end, [Peak’s
counsel] and | wll try to cone up with a nutually
accept abl e Austin-based arbitrator from your AAA-Austin
list, if this is acceptable to the association.
Peak, citing its understanding that a newlist of arbitrators from
Austin was to be provided by the AAA did not submt a strike to
the AAA's first list of arbitrators.

On June 9, the AAAinforned the parties that “there were
no nutual choices [from the previously provided |Ilist of
arbitrators] who were able to accept the appointnent.” The AAA
then advised: “[the AAA is] enclosing a second |ist of nanmes from
our panel. W ask that this |ist be considered supplenental to the
list previously provided and every consideration be given to
rel easing nanes struck fromthat list.” The AAA's June 9 letter
did not refer to Brook’s May 28 letter or Brook’'s request for
selection of an arbitrator fromthe AAA's Austin list, and it did
not direct the parties to enploy the selection process outlined in

the Enploynment Agreenent. Rather, the letter instructed the
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parties to strike the nanes of unacceptable arbitrators and
indicate their order of preference by nunber. The letter also
provided that “[i]f this list is not received by the [ AAA] on or
bef ore Monday, June 21, 1999, or if there are no nmutual choices,
the appointnent will be nade per Section 12 of the [AAA] Rules.”
If the parties failed to submt their strikes by June 21, the

letter warned, “all nanes submtted nay be deened acceptable.”

Complying with the June 9 letter, Brook submtted his
strike list and ranked the remaining arbitrators in order of
preference.? Peak did not subnmit a list of strikes before June 21.

On July 14, Peak’s counsel inforned the AAA that he was
w t hdrawi ng and that Peak intended to substitute John McCam sh as
counsel . Peak al so advised the AAA of ongoing discussions with
Brook’ s counsel regarding the possible nutual selection of Judge
Joe Hart as arbitrator. On July 16, M. MCam sh requested a
seven-day extension of tinme fromBrook’s counsel toreviewthe file
bef ore advi sing whether his client would agree to the sel ection of
Judge Joe Hart. Brook’s counsel rejected the request for extension
of time.

On July 26, the AAA notified the parties that Professor

Davi d Sokol ow had been selected as arbitrator. Peak imedi ately

protested the appointnent of Professor Sokolow, citing concerns

2 Al t hough Brook now challenges the selection of Judge MIller as

arbitrator, he did not strike Judge MIller fromthe AAA's second |ist.
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regar di ng Prof essor Sokol ow s potential conflicts wth counsel and
his inexperience with enploynent-related disputes. Peak al so
submtted its strikes to the list of arbitrators. On August 5,
Peak sent a second letter of objection to the AAA, arguing that
“the entire appointnent process violates the parties’ witten
agreenent.” Peak requested that the AAA conply with the terns of
t he Enpl oynent Agreenent by providing a list of nine, rather than
seven, potential arbitrators and by allowing the parties to
alternately renove nanmes fromthe list until only one renained.
Brook filed no objection to the selection of Professor Sokol ow or
the process used by the AAA and did not respond to Peak’s
obj ecti ons.

On August 11, the AAA withdrew the appointnent of
Pr of essor Sokol ow and appoi nted Judge Chuck MIler as arbitrator.
The AAA's letter appointing Judge MIler refers neither to Peak’s
objections to the selection process nor to its demand for
conpliance with the selection process outlined in the Enpl oynent
Agr eenent .

On August 13, Brook registered “his protest to the
process used by the [AAA] in the selection of the arbitrator.” In
a letter to the AAA and opposing counsel, Brook objected to the
appoi nt nent of Judge M Il er “because t he appoi nt nent [was] not nade
in conpliance with AAArul es and procedures.” Brook al so requested
that the AAA reinstate “the properly appointed individual,
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Prof essor David Sokol ow,” as arbitrator. However, Brook’s August
13 letter does not nention the Enploynment Agreenent or the AAA' s
failure to follow the contractual selection process.

On August 26, Peak notified the AAAthat it was “wlling
to forego its conplaints of procedural irregularities that have
occurred and proceed forward if Brook agrees to M. Mller as
arbitrator.” Peak also stated that “if Brook is unwilling to agree
to [the appoi ntnent of Judge MIller] . . . then Peak woul d conti nue
to assert its conplaint, outlined in [its] letter of August 4,
1999, that the entire appointnment process to date has viol ated the

ternms of Brook’ s enpl oynent agreenent The record contai ns
no response from Brook, and no further objection by Brook to the
appoi ntnment of Judge MIller. The parties proceeded to arbitrate
their dispute before Judge Ml ler

After nmonths of discovery and related disputes, the
parties participated in an eight-day arbitration hearing before
Judge MIller. In his opening remarks to the parties on the first
day of arbitration, Judge MIller stated: “l have executed the oath
of arbitrator . . . [s]o unless there are any other objections,

we’'ll go ahead and convene the arbitration.” Brook raised no

objections, and the arbitration convened. After considerable



expense to the parties and a lengthy arbitration process,® Judge
MIller entered an arbitration award favorabl e to Peak.

Brook filed a federal |lawsuit in which he noved to vacate
the arbitration award, arguing that (1) the arbitration award was
arbitrary and capricious and/or based on a nmanifest disregard for
the law, (2) the arbitrator exceeded his authority by addressing
i ssues not raised by the parties, and (3) “the arbitrators were
guilty of msconduct . . . or other msbehavior” that warranted
vacatur pursuant to 9 U S.C. 8 10(a)(3) because the AAA viol ated
its own arbitrator selection rules. Brook’s notion to vacate does
not refer to the Enploynent Agreenent, does not raise the AAA's
failure to followthe selection process outlined in the Enpl oynent
Agreenment as grounds for vacatur, and does not cite 9 US C 8§
10(a) (4).

On January 17, 2001, a mmgistrate judge heard oral
argunent regardi ng Brook’s notion to vacate and rai sed, sua sponte,
the AAA's failure to follow the selection process outlined in the
Enmpl oynent Agreenent as a possible ground for vacating the
arbitration award. Several days |ater, Brook filed his “Suppl enent
to Motion to Vacate Arbitration Award,” asserting for the first

time that the AAA's failure to select the arbitrator in the nanner

8 The record before us indicates that the parties spent over $650, 000

in fees and costs related to the arbitration of their dispute before Judge
Mller.



provided by the Enploynent Agreenent rendered Judge Mller
powerless to arbitrate the dispute. Based on this argunent, the
magi strate judge recommended that the district court vacate the
arbitration award pursuant to 9 U S.C. 8§ 10(a)(4). The district
court agreed with the magistrate judge’'s recommendati on, vacated

the award, and precipitated Peak’s appeal.

DI SCUSSI ON
A
In light of +the strong federal policy favoring
arbitration, “[jJudicial review of an arbitration award 1is

extraordinarily narrow.” Q@lf Coast Indus. Worker’s Union v. Exxon

Co., 70 F. 3d 847, 850 (5th Gr. 1995). This court reviews an order
vacating an arbitration award de novo, a standard that is “intended

to reinforce the strong deference due an arbitrative tribunal.”

Mllroy v. Painewebber, Inc., 989 F.2d 817, 820 (5th G r. 1993).

Section 10 of the Federal Arbitration Act, 9 U. S.C. 88 1-

16 (“FAA’), provides “the only grounds upon which a revi ewi ng court

may vacate an arbitrative award.” Mllroy, 989 F.2d at 820
(citation omtted). Section 10 allows vacatur, inter alia,
“IwW here the arbitrators exceeded their powers . . . .” 9 US.C
8§ 10 (a)(4). A review ng court examning whether arbitrators
exceeded their powers nust resolve all doubts in favor of



arbitration. Executone Information Sys., Inc. v. Davis, 26 F.3d

1314, 1320-21 (5th Cr. 1994).
B

Arbitrationis a matter of contract. AT&T Tech., Inc. V.

Conmuni cati on Workers of America, 475 U. S. 643, 648, 106 S.Ct. 1415

(1986) . Thus, “[t]he power and authority of arbitrators in an
arbitration proceeding is dependent on the provisions under which

the arbitrators were appointed.” Szuts v. Dean Wtter Reynolds,

Inc., 931 F.2d 830, 831 (11th Gr. 1991). Parties to an
arbitration agreenent nay determ ne by contract the nethod for
appoi ntnment of arbitrators. The FAA expressly provides that where
a nethod for appointnent is set out in the arbitration agreenent,
the agreed upon nethod of appointnent “shall be followed.” 9
UsS C 8§ 5.

Several courts, relying on 8 5, have determ ned that
“[a]lrbitration awards nmade by arbitrators not appointed under the
met hod provided in the parties’ contract nust be vacated.” Carqill

Rice, Inc. v. Enpresa Ni caraquense Dealinentos Basicos, 25 F.3d

223, 226 (4th Cr. 1994); see also, Avis Rent-A-Car Sys., Inc. v.

Garage Enp. Union, Local 272, 791 F.2d 22, 25 (2d Cr. 1986)

(“Courts generally enforce [selection clauses] strictly, vacating
awards entered by arbitrators whose qualifications or nethod of

appoi ntnent fail toconformto arbitration clauses.”); RJ. OBrien

& Assoc., Inc. v. Pipkin, 64 F.3d 257, 263 (7th Gr. 1995) (“[I]n
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order to enforce an arbitration award, the arbitrator nust be
chosen in conformance with the procedure specified in the parties’

agreenent to arbitrate.”). However, “a ‘trivial departure’ from
the parties’ agreenent [] may not bar enforcenent of an award.”

RJ. OBrien, 64 F.3d at 263. Brook relies on these cases and

argues that the arbitration award nust be vacated because Judge
M Il er was not appointed according to the process outlined in the
Enpl oynent Agreenent.

To state that the AAA failed to follow the sinple
sel ection procedure outlined in Brook’s Enploynent Agreenent is
insufficient: the AAAflouted the prescribed procedures and i gnored
conplaints fromboth sides about the irregular sel ection process.
Rat her than submtting a |list of nine nanes and instructing the
parties alternately to strike names fromthe list until only one
remai ned, the AAA submitted two lists containing the nanmes of
fifteen potential arbitrators. The AAA instructed the parties to
strike all unacceptable arbitrators and rank the renaining
candidates in order of preference. The AAA s departure fromthe
selection procedure outlined in the Enploynent Agreenent was
utterly unwarranted. Because arbitration is a creature of
contract, the AAA's departure from the contractual selection
process fundanentally contradicts its role in voluntary dispute
resolution. The AAA nust follow the sel ection procedures outlined

inthe arbitration agreenent. 9 U S.C 8§ 5.
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Neverthel ess, despite its asserted efficiencies over
judicial proceedings, arbitration remains an adversarial event, and
parties nust insist upon the enforcenent of their contractual
rights before the arbitrators as they do in court. This is
especially true if any case is to be made, under the exceedingly
narrow statutory standards, for a later judicial review of the
arbitration

In the cases cited above, where federal courts vacated
arbitration awards because of irregularities in the process for
selecting arbitrators, the conplaining party preserved its
objection during the arbitration proceeding. Here, however, Brook
never objected to the AAA's failure to followthe sel ection process
in the Enploynent Agreenent (until pronpted by the federal
magi strate judge long after the arbitration had run its course).
It is true that Brook filed a witten objection to the AAA's
failure to follow its own selection rules,* but he al so condoned
the AAA's ignoring the Enpl oynent Agreenent when he urged the AAA
to reinstate the “properly appointed” arbitrator, Professor
Sokol ow, al t hough Sokol ow had not been appointed according to the
ternms of the Enploynent Agreenent. The failure to file a clear

witten objection to a defect in the selection process constitutes

4 Brook argues in the alternative that the AAA's failure to followits

own selectionrules entitles himto vacatur of the arbitrati on award. This makes
no sense, as there was no agreenent by Peak to nodify the Enpl oynent Agreenent
by adopting the AAA sel ection nethod.
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wai ver . See, e.q., Health Services Mnagenent Corp. v. Hughes,

975 F.2d 1253, 1263-64 (7th Cr. 1992) (citations onmtted).®

Br ook conpounded his inaction by failing to object to the
error in the selection process before Judge MIller during the
arbitration proceedi ngs. In particular, at the outset of the
arbitration hearing, Judge MIler invited the parties to state
their objections to the arbitration on the record, and Brook did
not hi ng. This court has previously held that objections to the
conposition of arbitration panels nust be raised “at the tinme of

the hearing.” Bernstein Seawell & Kove v. Bosarge, 813 F.2d 726,

732 (5th Gr. 1987). Brook’s failure to object at the hearing
constitutes waiver. |d.

Alternatively, before proceeding to arbitration, Brook
could have sought an order from the district court conpelling
arbitration before a properly selected arbitrator pursuant to
sections 4 and 5 of the FAA. But Brook did not tinely go to court.
In sum Brook did not state clearly his objection to the AAA s
failure to foll ow the Enpl oynent Agreenent when an arbitrator was
selected; Brook nade no effort to preserve his objection to
arbitrating while the di spute was pendi ng before Judge MIller; and

Brook finally raised the crucial objection after the magistrate

5 Peak obj ected several tines to AAA's viol ation of the selectionterns
of the Enploynent Agreenent, but it ultimately acquiesced in Judge Mller’s
appoi ntnent. Peak’s objection cannot support Brook’'s vacatur notion.
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judge conceived it. “It is well settled that a party nmay not sit
idle through an arbitrati on procedure and then collaterally attack
t he procedure on grounds not rai sed before the arbitrators when the

result turns out to be adverse.” Marino v. Witers CGuild of

Anerica, East, Inc., 992 F.2d 1480, 1484 (9th Gr. 1993).

W do not hold that Brook had to exhaust all of the
descri bed avenues of objecting to the arbitrator sel ection process,
but as was done in the cases on which he relies, he had to nake
plain and tinely his exact objection so that a responsi ble party —
whet her the AAA or the arbitrator or a federal court — could have
enforced the Enpl oynent Agreenent.

CONCLUSI ON

For the reasons stated above, we REVERSE t he judgnent of
the district court and REMAND entry of a judgnent enforcing the
arbitration award.

REVERSED and REMANDED
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